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The Honorable John I. Bridges
Monday, May 2, 2005

8:30 a.m.
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN
)
Timothy Borders, et al,, )
) 2. :
Petitioners, ) No. 05-2-00027-3
v % RESPONSE TO WASHINGTON
King County and Dean Logan, its Dirgetor of )  STATE DEMOCRATIC
Records, Elections and Licensing Services, etal.,,) CENTRAL COMMITTEE’S
) MOTION FOR PARTIAL
Respondents. ) SUMMARY JUDGMENT ON
) % PETITIONERS’ “BELATED”
' ) CLAIM OF NON-CITIZEN
Washington State Democratic Central }  VOTERS
Committee, )
)
Intervenor-Respondent, )
)
V. )
N . )
Libertarian Party of Washinglon State et al., )
)
Intervenor-Respondents. )

L. INTRODUCTION
The Washington State Democratic Central Committee (“WSDCC™) has filed a
motion and about 70 pages of supporting material to ensure that the votes of two
unguestionably illegal voters are excluded from this election contest (and included in the
election vote tally). Petitioners have no interest in keeping people on their list of illegal

voters under RCW 29A.68.020(5) that the court determines should have been challenged
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in advance, pursuant to its February 4 oral opinion, and were not. Thus, in the interest of
streamlining these proceedings, Petitioners do not oppose excluding those two votes from
the tally ol'illegal votes litigated in this contest action on the grounds that they were not
previously challenged. As explained below, however, Petitioners dispute WSDCC’s claim
that the initial Petition and Affidavits of Electors did not sufficiently plead this kind of
illegal vote. Petitioners further note that WSDCC’s arguments about the importance of
complete and timely pleading in this contest action support Petitioners’ eatlier-filed motion
to exclude claims WSDCC apparently intends to pursue regarding alleged offsetting errors
and illegal votes that WSDCC has never plead.
I1. ANALYSIS
There is no question that the two votes that are the subject of the WSDCC’s motion

are llegal votes. Article VI, Section 1 of the Washington Constitution provides:

QUALIFICATIONS OF ELECTORS, All persons of the

age of eighteen years or over who are citizens of the United

States and who have lived in the state, county, and precinct

thirty days immediately preceding the election at which they

offer to vote, except those disqualified by Article VI,

section 3 of this Constitution, shall be entitled to vote at all
elections.

{emphasis added).

That nen-citizens are not entitled to vote is fundamental.

Citizenship is the status accorded those persons entitled to
participate in the act of governing . . . . The critical attribute
which distinguishes the citizen from the alien is that the
citizen possesses political rights. . . . These political rights
include the right to vote, to hold elective office and to serve
as a juror.

Herriott v. Seattle, 81 Wn.2d 48, 61-62 (1972). Accord Sugarman v. Dougall, 413 U S.
634, 649 (1973) (“implicit in many of this Court’s voting rights decisions is the notion that

citizenship is a permissible criterion for limiting such rights™) (citations omitted).

RESPONSE TO WASHINGTON STATE DEMOCRATIC CENTRAL
COMMITTEE’S MOTION FOR PARTIAL SUMMARY JUDGMENT ON

PETITIONERS’ “BELATED” CLAIM OF NON-CITIZEN VOTERS - 2
SEA 1635231v1 554414




10
11
12
13
14
15
16
17
18
19
20
21
2

24
23
26
27

Following the November 2004 election, Chun Chen and Ming Anderson, two
resident aliens, voluntarily stepped forward and identified themselves as having cast voles
for Governor notwithstanding the fact that they were not entitled to vote. See Draft
Transcript of Deposition of Dean Logan, Director of King County Records, Elections, and
Licensing Services Division at pp. 200-01, attached as Ex. A to Declaration of Harry
Korrell. Petitioners, therefore, included these individuals in their list of votes by persons
not entitled to vote. See Responses and Objections to Washington State Democratic
Central Committee’s Second Interrogatories and Third Requests for Production to
Petitioner Rossi for Governor Campaign, Ex. B at 34 (Ex. C to Declaration of William C.
Rava).

WSDCC contends that the votes of these individuals should be excluded from the
contest and included in the tally of lawful votes notwithstanding the fact that they were not
entitled to vote. WSDCC raises two arguments, addressed in turn below.

First, WSDCC contends {wrongly) that “[n]either the Election Contest Petition nor
any of the affidavits or declarations filed in support of the Petition made any claim about
illegal ballots cast by non-citizens.” WSDCC Motion at 3. In fact, both the Petition and

the Affidavit of Chris Vance alleged with sufficient certainty:

(a)  that election officials employed “procedures that
resulted in the counting of votes far in excess of the number
of lawfully registered electors,” Petition § VI.A.1; Vance
Affidavit § 5.a;

(b)  that “many, potentially thousands, more votes were
counted than were cast by lawfully registered voters,”
Petition § VL.B.1; Vance Affidavit | 6.a;

(c) that “illegitimate, invalid and/or illegal votes were
cast,” Petition § VLB.9; Vance Affidavit  6.j; and

(d)  that “a sufficient number of illegitimate, invalid
and/or illegal votes has been given to Ms, Gregoire that, if
taken from her, would reduce the number of her legal votes
below the number of votes given to Mr. Rossi.” Petition

§ VL.B.10; Vance Affidavit § 6.
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Votes by non-citizens are certainly not votes by persons who are “lawfully registered
electors.” See Wash. Const. Art. VI, § 1. They are, rather, “illegitimate, invalid and/or
illegal votes.” See Gold Bar Citizens for Good Government v. Whalen, 99 Wn.2d 724,
729-30 (1983); Foulkes v. Hays, 85 Wn.2d 629, 634-35 (1979) (“the term ‘illegal votes’
has been held to refer not to fraudulently altered ballots, but to votes ‘cast by persons not
privileged to vote . . . .””). The Petition and the Vance Affidavit provided sufficient notice
that Petitioners were challenging votes cast by persons not entitled to vote, including the
non-citizens who are the subject of this Motion.

While WSDCC is wrong that Petitioners did not adequately plead illegal votes,
they may be right regarding the importance of the pleading requirements in the civil rules
and the contest statute. WSDCC’s position is similar to and supports that taken by
Petitioners in their motion to exclude WSDCC’s evidence of offsetting errors and illegal
votes, in part on the grounds that WSDCC has filed to file any pleading at all, even though
the civil rules require such a pleading by an intervenor. See Petitioners’ Motion in Limine
to Exclude Evidence Concerning Previously Rejected Ballots and other “Offsetting Errors™
al pp. 8 - 10,

WSDCC’s second argument is that Petitioners may not use the votes of non-
citizens voters as illegal votes in the election contest if the voters were not challenged prior
to or on the day of the election. WSDCC Motion at 4-5. WSDCC relies on this Court’s
February 4 oral opinion “that to the extent that petitioners are attacking votes on grounds
of voter eligibility or qualifications to vote, the petitioners must first establish that each
voter was challenged prior to or on the day of the November 2nd, 2004 general election,”
pursuant to RCW 29A.08.810-820. Verbatim Report of Proceedings, Court’s Oral
Decision at 21-22.

RCW 29A.08.810-820 address situations in which a voter’s entitlement to vote is

challenged by a third person. Arguably, those sections do not apply to the situation
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presented here, in which persons who are not entitled to vote raise voluntarily - and admit
— the impropriety of their votes. Nonetheless, for purposes of this Motion and these two
voters, Petitioners do not contest that, based on the court’s February 4 decision, these two
illegal votes should be excluded from Petitioners’ list of illegal votes under RCW

29A.68.020(5).

1.
Respectfully submitted this =2 © ;]'day of April, 2005,

Davis Wright Tremaine LLP
Attorneys for Petitioners

BH —

Harry J. F. Korrell, WSBA #23173
Robert J. Maguire, WSBA #29909
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The Henorable John E. Bridges

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

Timothy Borders, et al,,
Petitioners, No. 05-00027-3

V. DECLARATION OF HARRY

KORRELL
King County and Dean Logan, its Director of

)
)
)
)
)
)
Records, Elections and Licensing Services, et al., )
)

Respondents, }

)

v, )

. )

Washington State Democratic Central )
Committee, )
)

Intervenor-Respondent, )

)

V. )
)

)

)

)

Libertarian Party of Washington State el al.,

Intervenor-Respondents.

HARRY KORRELL declares as follows:

1 am an attorney at Davis Wright Tremaine LLP, attorneys of record for Timothy
Borders et al., (“Petitioners™). | make the statements in this declaration based on personal
knowledge, and if called and sworn as a witness in any proceeding, could and would testify
competently thereto,

Attached as Exhibit A hereto are true and correct copies of excerpts from the draft

transcript of the deposition of Dean Logan, Director of King County Division of Records,

DECI.ARATION OF HARRY KORRELL - | Davis Wright Tremaine LLP

Law OFFICES

SEA 1636456v] 554419 2600 Century Square - 1501 Fourth Avenuc
Scattle, Washing;on 98]01-1683

(206) 622-1150 - Fax: {206) 614-7699
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Elections, and Licensing Services Division. As the final version of the transcript is not yet
available, Mr. Logan has not yet had the opportunity to review and make any changes to

his testimony.

[ declare under penalty of perjury under the laws of the State of Washington tha;

the foregoing is true and correct.

b~
Executed at Seattle, Washington, this ,,9(3’} day of April, 2005.

— —

HARRY KORRELL
DECLARATION OF HARRY KORRFLI- 2 Davis Wrlght Tremaine LLP
SEA 1636456v] 554414 2600 Century Square - 1501 Fourth Avenug

Sezttle, Washingion 9910i-1683
(206) 622-3150 - Fax: (206} 62B-7699




LOGAN 1st day rough transcript without sealed portion.txt

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF KING

TIMOTHY BORDERS, et al,

Petitioners, No. 05-2-00027-3

V.
KING COUNTY, et al,

Respondents,
and

Committee,
Intervenor Respondent,

and

Libertarian Party of washington

)

)

)

)

)

)

)

)

g

washington State Democratic central g
J

)

J

)

)

)

state, et al, %
J

Intervenor Respondents.

DEPOSITION UPON ORAL EXAMINATION OF
DEAN LOGAN

Monday, April 18, 2005
9:00 a.m.
Davis Wright Tremaine
1501 Fourth Avenue, Suite 2600
seattle, washington

DRAFT * DRAFT * DRAFT * DRAFT

Ltaurie £.Heckel,CSR, RPR

court Reporter
CSR License No. HE-CK-EL-E386DM

Monday, April 18, 2005
seattie, washington

APPEARANCES

For the petitioners: ROB MAGUIRE
Attorney at Law
Davis Wright Tremaine
1501 Fourth Avenue
Page 1
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For the Respondents:

For the Intervenor
Respondent washington
State Democratic Central
Committee:

For Secretary of State:

for snohomish County:

Also present:

witness: DEAN LOGAN:

Suite 2600
Sseattle, washington 98101-1688

DON PORTER

JANINE JOLY

Senior Deputy Prosecuting Attorneys
E550 King County Courthouse
Seattle, washingon 98104-2312

KEVIN 3. HAMILTON

Attorney at Law

1201 Third Avenue, Suite 4800
Seattie, Washington 98101-3099

JEFFREY T. EVEN

Assistant Attorney General

1125 washington Street SE

P, 0. Box 40100

olympia, Washington 98504-0100

MICHAEL HELD

snohomish County Deputy
Prosecuting Attorney

3000 Rockerfeller, MS 500

Everett, Washington 98203

PETER SCHALESTOCK

Rossi Campaign

MIKE SHERIDAN

political Director )
washington State Republican Party

BRAD HENRY i
Libertarian Party Representative

DAVID MCDONALD

washington State Democratic Central
Committee Representative

Monda{. April 18, 2005
seattle, wWashington

INDEX

Page

Examination by Mr. Maguire

No. Description

EXHIBITS

Marked/iD'd
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in-house. In other words staff would sort those and put them
into batches associated by Tegislative district.

Is the same process followed for absentee ballots returned to
poll sites in the vote mobile?
ves. I mean, the absentee ballots returned to poll sites on

election day are handled similar to what we talked about with

69
provisional ballots in terms of the voter is instructed to
put it in that secured side bin at the base of the unit of
the Accuvote voting machine, and then they are retained,
accounted for at the close of the poll, sealed into a secured
secured pouch or envelope, and brought back and retrieved
from those envelopes the same as provisional ballots are, and
once accounted for in the accounting process, those are
sealed up and sent to MBOS for in-house batching and
processing.

For ballots that you were go in-house batching, what records
are kept of the batch, the batches?

I'm not sure I completely understand the question. I mean
there is a record that -- of when the batch was created how
many ballots are in the batch and there is a batch slip that
accompanies that batch throughout the process.

If a person votes absentee and their ballat is counted, in
what precinct -- hour they credited with voting or where are
they credited with voting?

Their credited with voting in the voter registration and
election management system based on the up [lode|load] of
that batch. So when that batch is up loaded to begin the
signature verification process they're credited with voting.
That crediting is removed threw the use of challenge codes if

there is some reason why that balleot is pulled out of the
Page 58
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hatch. For instance if the signature doesn't match or if the

70
ballot is unsigned or signed by somebody other than the
registered voter that type of thing then they put in a
challenge code that then essentially removes the crediting of
that vote.
okay. iet me make sure I understand it. For ballots that
are received in the mail their taken to a vendor who creates
a file and part of that file credits the person with voting
once it is up Toaded to the election data base?

That's my understanding of a -- of the technical process. So
the vendor is not crediting the voting. They're creating an
upload of data associated with the bar codes that are read on
those ballots and then when that is uploaded into our voter
registration and elections system, it credits that person
with having returned that absentee ballot, and that

maintains -- that stays with that voter's record to credit
them with voting unless a challenge code is entered to
indicate that that ballet has bheen challenged in some way

And the basis for -- what are the basis for chalienging?

1f the signature doesn't match, if the ballot was unsigned,
if somebody else signed the ballot. And later in the process
if that -- if a challenge code has been put in to indicate
that that voter also voted a provisional ballot, as we
discussed before, that be another challenge code.

so if that happens an election worker must manually input a

challenge code into the data base?

71

If which happens?
If the signature doesn't match, or the ballot is unsigned or

Page 59
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already discussed from the November election?
No not other than the ones we've already discussed.

okay. Let's move onto an entirely [HRAO-E] different topic

200
let's talk about people who are not US citizens who try to
vote. Wwhat safeguards if any to keep people who are not US
citizens from voting in King County?

T don't know that there is a difference between King County
and any other jurisdiction in the state of washington in that
regard from an election standpoint similar to our discussion
on the issue of felons we are compelled understate and
federal law to process voter registration voter applications
that are complete on their face. And that again the oath
includes a statement stating that these people are awe
[S-EFT]ing to the fact that they are citizens of the united
states and that they meet the other requirements to be
registered voters so there is not a process contemplated in
washington state or federal voter registration laws for fair
[srRa-U] indication of sit [S-EuPB] ship beyond that
attestation by the applicant. If we were presented with
evidence that indicated to us that people were that none
citizens were registering and voting, we would present that
to the prosecuting attorneys office similar to our previous
discussion about felons, but beyond that our operation is
really designed around facilitatin voter registration and
facilitating the voting process for those people who are
registered.

po you know of any none citizens, none US citizens who voted

in the November general election in King County?

201
Page 153
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T am aware of two non citizens who came in after the election

to our office identified the fact that they had cast a ballot
in the November election and filled out forms te have their
registrations cancelled. They asked for copies of those
cancellation forms so that they could provide them to
whatever the new agency is that used to be immwigration and
naturalizaiton services. I did not speak to these two
individuals directly. My understanding from staff was that
there was not an indication -- or that there was an
indication that they were not -- that they did not understand
at the time that they registered that they were doing
something that they should not be doing. Since that time we
have forwarded copies of all of that information to the
prasecuting attorneys office for their review to determine if
there was any if there is any further action warranted.

Other than none citizens turning themselves in, is there any
other way that King County would know if a none sit [S-EPB]
voted in the November election?

No, not that time aware of.

Now I'd Tike to talk a little bit more about crediting and
reconciliation process. Has King County attempted to
reconcile the number of ballots cast with the number of
voters credited with voting in the November election?

Yes, we have.

Have you been able to reconcile the number of ballots cast

202
with the number of voters credited with voting?
we have heen able to reconcile that down to a certain
number. We've not -- we have not got a one for one match
between ballots cast and voters credited for voting.
what is that certain number?

Page 154
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HARRY KORRELL 2600 CENTURY SQUARE TEL (206} 022-3130
DIRECT (206) 628-7680 1501 FOURTH AVENUE FAX (206) 628-T600
hariykorrell@dwt.com SEATTLE, WA 98101-1688 www.dwt.com
April 20, 2005
Hon. John Bridges

Chelan County Superior Court
Department No. 3

401 Washington Street
Wenatchee, WA 98807

Re:  Borders v. King County er o/,
Chelan County Superior Court Cause No. 05-2-00027-3

Dear Judge Bridges:

Pursuant to LR 5(d)(5), enclosed please find out-of-state authorities referred to by Petitioners in
their Response to WSDCC’s Motion for Partial Summary Judgment on Petitioners® “Belated”
Claim of Non-Citizen Voters.

Very truly yours,
Davis Wright Tremaine LLP
Hatry Korrell

Enclosures
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Supreme Court of the United States
Jule M. SUGARMAN, etc., et al., Appellants,
V.
Patrick McL.. DOUGALL et al.
No. 71--1222.

Argued Jan. 8, 1973.
Decided June 25, 1973,

Action challenging New York civil service law
provision that only citizens may hold permanent
positions in the competitive class of the state civil
service. A Three-Judge United States District Court
for the Southern District of New York, 339 F.Supp.
906, held the provision unconstitutional and appeal
was taken. The Supreme Court, Mr. Justice
Blackmun, held that such provision violates the
Fourteenth Amendment's equal protection guarantee,
and the provision could not be sustained on theory
that employment of aliens in the career civil service
would be inefficient in that state would have expense
of training replacements for aliens leaving their
positions.

Affirmed.

Mr. Justice Rehnquist filed a dissenting opinion, see
93 8.Ct. 2801,

West Headnotes

[1] Constitutional Law €2210(1)
02k210(1% Most Cited Cases

(Formerly 92k210)
Shelter of the equal protection clause extends to
aliens who work for a living in the common
occupations of the community, U.5.C.A.Consl
Amend. 14.

12] Constitutional Law €=7208(3)

92k208(3) Most Cited Cases

While staie has an interest in establishing its own
form of gevernment and in fimiting participation in
that government to those who are within the basic
conception of a political community, and hag broad
power to define its political community, in seeking to
achieve that purpose, with discrimination against
aliens, the means the state employs must be precisely
drawn in light of

the acknowledged purpose. Civil Service Law N.Y.
§ 53; U.S.C.A.Const, Amend. 14.

[3] Constitutional Law €=2238.5
52k238.5 Most Cited Cases
(Formerly 92k239(1))

[31 Officers and Public Employees €9

283k9 Most Cited Cases

New York civil service law provision that- only
United States citizens may hold permanent positions
in the competitive class of the state civil service
violates the Fourteenth Amendment's equal
protection  guarantee in  that it  sweeps
indiscriminately and does not apply only to civil
servants who participate in the formulation and
execution of government policy, and the provision
could not be sustained on theory thal employment of
aliens in the career civil service would be inefficient
in that state would have expense of ftraining
replacements for alicns leaving their positions, Civil
Service Law N.Y. & 53; U.S.C.A.Const. Amend. 14.

[4] Officers and Public Employces €=

283k9 Most Cited Cases

The "special-public-interest” doctrine could not be
applied to sustain constitutionality of New York
statute excluding aliens from permanent positions in
the competitive class of the state civil service. Civii
Service Law N.Y. § 53; U.S8.C.A.Const. Amend. 14.

15] Officers and Public Employees @:’9

283k% Most Cited Cases

New York statute excluding aliens from permanent
positions in the competitive class of the state civil
service could not be justified on theory that the alien,
who is subject to deportation and to conscription by
his own country, is likely to remain only temporarily
in a civil service position, Civil Service Taw N.Y. §
& 53,53, subds. 1,2; U.8.C.A.Const. Amend. 14.

[6] Constitutional Law ©~2238.5
92k238.5 Most Cited Cases

[6] Officers and Public Employees €~~21

283Kk21 Most Cited Cases

A flat ban on the employment of aliens in positions
that have little, if any relation, to a state's legitimate
interest, cannot withstand scrutiny under the
Fourteenth Amendmens. U.8.C. A.Const, Amend. 14.

© 20035 Thomsen/West, No Claim to Orig. U.8. Govt. Works.




93 5.Ct. 2842

Page 2

413 U.S. 634, 93 5.Ct. 2842, 37 L.Ed.2d 853, 5 Fair Empl.Prac.Cas. (BNA) 1152, 6 Empl. Prac. Dec. P 8682

(Cite as: 413 U.S. 634, 93 S.Ct. 2842)

[7] Ofticers and Public Employees &1

283k21 Most Cited Cases

A restriction on the employment of noncitizens,
narrowly confined, could have relevance to the state
responsibility for the establishment and operation of
its own government, as well as the qualifications of
an appropriately designated class of public
officeholders, in that alienage is a factor that
reasonably could be employed in defining "political
community.” 3 U.S.C.A.§ 3301; Actluly9, 1971,
§ 602, 85 Stat. 122; Act Oct. 7, 1970, § 502, 84
Stat. 902;  Civil Service Law N.Y., §  53;
USCAConst.art. 4.8 4 Amend. 14

*%2843 *634 Syllabus [FN*

EN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. See United
States v. Detroit Timber & Lumber Co., 200
U.S. 321, 337, 26 S.Ct. 282, 287, 50 L.Ed.
499,

Section 53 of the New York Civil Service Law
provides that only United States citizens may hold
permanent positions in the competitive class of the
state civil service. The District Court concluded that
the statute was violative of the Fourteenth
Amendment and the Supremacy Clause, and granted
injunctive relief. Held:

1. Section 53 violates the Equal Protection Clause of

the Fourteenith Amendment since, in the context of
New York's statutory civil service scheme, it sweeps
indiscriminately and is not narrowly limited to the
accomplishment of substantial state interests. Pp.
2845--2848.

2, The 'special public interest' doctrine has no
applicability in this case. Pp. 2848--2849.

#*%2844 3. Nor can the citizenship requirement be

justified on the unproved premise that aliens are less
permanent employees than citizens, or on other
grounds asserted by appellants. Pp. 2849--2850,

4, While the State has an interest in defining its
political community, and in corresponding interest in
establishing the qualifications for persons holding
state elective or mportant nonelective executive,
legislative, and judicial positions, the broad
citizenship requirement established by § 33 cannot be
justified on this basis. Pp. 2850--2851.

339 F.Supp. 906, affirmed.

Samuel A. Hirshowitz, New York City, for
appellants.

*635 Lester Evens, New York City, for appellees,

Mr. Justice BLACKMUN delivered the opinion of
the Court.

Section 53(1) of the New York Civil Service Law
reads: _
'Except as herein otherwise provided, no person
shall be eligible for appointment for any position in
the competitive class unless he is a citizen of the
United States.' [FN1

FNI. The restriction has its statutory source
in Laws of New York, 1939, ¢, 767,5 1. We
are advised that the legislation was
declarative of an administrative practice that
had existed for many years. Tr. of Oral Arg.
43, 45.

Section  53(2) of N.Y.Civ.Serv.Law
(Supp.1972--1973) makes a temporary
exceplion to the citizenship requirement:

'2. Notwithstanding any of the provisions of
this chapter or of any other law, whenever a
department hcad or appointing authority
deems that an acute shortage of employees
exists in any particular class or classes of
positions by reason of a lack of a sufficient
number of qualified personne! available for
recruitment, he may present evidence
thereof to the state or municipal civil service
commission having jurisdiction which, after
due inquiry, may delermine the existence of
such shertage and waive the citizenship
requirement for appointment to such class or
classes of positions. The state commission
or such municipal commission, as the case
may be, shall annually review each such
waiver of the citizenship requirement, and
shall revoke any such waiver whenever it
finds that a shortage no longer exists, A
non-citizen appointed pursuant to the
provisions of this seclion shall not be
eligible for continued employment unless he
diligently prosecutes the procedures for
citizenship.'

It is to be observed that an appointment
under this exception permits the alien to
continue his employment only until, or
annual review, it is deemed that 'a shortage
no longer exists.'! And, in any event, the
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alien 'shall not be eligible for continued
employment unless he diligently prosecutes
the procedures for citizenship.'

*636 The four appellees, Patrick McL. Dougall,
Esperanza Jorge, Teresa Vargas, and Sylvia Castro,
arc federally registered resident aliens. When,
because of their alienage, they were discharged in
1971 from their competitive civil service positions
with the city of New York, the appellees instituted
this class action challenging the constitutionality of s
53. The named defendants, and appellants here, were
the Administrator of the city’s Human Resources
Administration (HRA), and the city's Director of
Personnel and Chairman of its Civil Service
Commission. The appellees sought (1) a declaration
that the statute was invalid under the First and
Fourteenth Amendments, (2) injunctivs relief against
any refusal, on the ground of alienage, to appeint and
employ the appellees, and all persons similarly
situated, in civil service positions in the competitive
class, and (3) damages for lost eamings. A defense
motion to dismiss for want of jurisdiction was denied
by Judge Tenney, 330 F.Supp. 265 (SDNY 1971). A
three-judge court was convened. That court ruled
that the statute was violative of the Fourteenth
Amendment and the Supremacy Clause, and grented
injunctive relief. 339 F.Supp. 906 (SDNY 1971).
FN2] Judge Lumbard joined the **2845 court's
opinion and judgment, but wrote separately in
concurrence. Id., at 911. Probable jurisdiction was
noted. 407 U.S. 908, 92 S.Ct. 2434, 32 L Ed.2d 682

(1972).

FN2. The court found jurisdiction in the
Civil Righis Statutes, 28 U.S.C. s 1343(3)
and (4). 339 F.Supp. 906, 907 n. 5, It held
that the suit was properly maintainable as a
class action and defined the class as
consisting of 'all permanent resident aliens
residing in New York State who, but for the
enforcement of Section 53, would otherwise
be eligible to compete for employment in
the competitive class of Civil Service." Id., at
907 n. 4.

*637 1
Prior to December 28, 1970, the appellees were
employed by nonprofit organizations that reccived
fimds through HRA from the United States Office of
Economic Opportunity.  These supportive finds
ceased to be available about that time and the
organizations, with approximately 450 emplovees,
including the appellees and 16 other noncitizens,
were absorbed by the Manpower Career and

Development Agency (MCDA) of HRA._[FN3] The
appellant Administrator advised the transferees that
they would be employed by the city._[FN4] The
appellees in fact were so employed in MCDA. In
February, however, they were informed that they
were ineligible for employment by the city and that
they would be dismissed under the statutory mandate
of s 53(1). Shortly thereafter, they were discharged
from MCDA solely because of their alienage. [FN5]

FN3. Affidavit of Harold . Basden,
Director of DPersonnel of the Human
Resources Administration, App. 31--33,

FiN4. Section 45 of the New York Civil
Service Law, applicable to employees ol a
private institution acquired by the State or a
public agency, contains a restriction, similar
to that in s 33(1), against the employment of
an alien in a position classified in the
competitive class.

FN3. The appellants in their answer alleged
that appellee Castro was terminated for the
additional reason that she lacked sufficient
experience to qualify for the position of
senior human resources technician.  App.
49. The three-judge court in its order, App.
93, excluded appellee Castro from the
recognized class, That exclusion is not
contested here.

Appellee Dougall was born in Georgetown, Guyana,
in September 1927. e has been a resident of New
York City since 1964. He was employed by MCDA
as an administrative assistant in the staff
Development Unit,

Appellee Jorge was bom in November 1948 in the
Dominican Republic. She has been a resident of
New *638 York City since 1967. She was employed
by the Puerto Rican Forum as a clerk-typist and,
later, as a human resources technician, She worked
in the latter capacity for MCDA.

Appellee Vargas was bomm in the Dominican
Republic in June 1946. She has been a resident of
New York City since 1963. She worked as a clerk-
typist for the Puerte Rican Forum and in the same
capacity for MCDA,

Appellee Castro was born in E] Salvador in June
1944. She has resided in New York City since 1967.
She was emploved by the Puerto Rican Forum as an
assistant counselor and then as a human resources
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technician and worked in the latter capacity for
MCDA.

The record does not disclose that any of the four
appellees ever took any step to atiain United States
citizenship.

The District Court, in reaching its conclusion that g
53 was unconstitutional under the Fourteenth
Amendment, placed primary reliance on this Court's
decisions in Graham v. Richardson, 403 1.8, 365, 9}
S.Ct. 1848, 29 ..Ed.2d 534 (1971}, and Takahashi v,
Fish Comm'n, 334 U.5. 410, 68 §.Ct. 1138, 92 L.Ed.
1478 (1948), and, to an extent, on Purdy &
Fitzpatrick v. State, 71 Cal.2d 566. 79 Cal.Rptr, 77,
456 P.2d 645 {1969). On the basis of these cases, the
court also concluded that s 53 was in conflict with
Congress' comprehensive regulation of immigration
and naturalization because, in effect, it denied
appellees entrance to, and abode in, New York.
Accordingly, **2846 the court held, s 53 encroached
upon an exclusive federal power and was
constitutionally tmpermissible under Art. VI, ¢l. 2, of
the Constitution.

I

As is so often the case, it is important at the outset to
define the precise and narrow issue that is here
presented. The Court is faced only with the question
*639 whether New York's flat statutory prohibition
against the employment of aliens in the competitive
classified civil service is constitutionally valid. The
Court is not asked to decide whether a particular
alien, any more than a particular citizen, may be
refused employment or discharged on an individual
basis for whatever legitimate reason the State might
possess.

Netther is the Court reviewing a legislative scheme
that bars some or all aliens from closely defined and
limited classes of public employment on a uniform
and consistent basis. The New York scheme, instead,
is indiseriminate, The general standard is enunciated
in the State's Constitution. Art. V., s 6, and is fo the
effect that appointments and promotions in the civil
service 'shall be made according to merit and fitness
to be ascertained, as far as practicable, by
examingtion which, as far as practicable, shall be
competitive.'  In line with this rather flexible
constitutional measure, the classified service is
divided by statute into four classes. New York Civil
Service Law s 40, The first is the exempt class. It
includes, penerally, the higher offices in the state
executive departments, certain municipal officers,
certain judicial employees, and positions for which a

competitive or noncompetitive examination may be
found to be impracticable. The exempt class contains
no citizenship restriction whatscever. s 41,  The
second is the noncompetitive class. This includes
positions, not otherwise classified, for which a
noncompetitive examination would be practicable,
There is no citizenship requirement. s 42. The third
is the labor class. This includes unskilled laborers
holding positions for which competitive examinations
would be impracticable. No alienage exclusion is
imposed. 5 43. The fourth is the competitive class
with which we are here concerned. This includes all
positions for which it is practicable to determine
merit and fitness by a competitive examination. *640
s 44. Only citizens of the United States may hold
positions in this class. s 53. The limits of these
several classes, particularly the competitive class
from which the appellecs were deemed to be
disqualified, are not readily defined. It would appear,
however, that, consistent with the broad scope of the
cited constitutional provision, the competitive class
reaches various positions in nearly the full range of
work tasks, that is, all the way from the menial to the
policy making,

Apart from the classified civil service, New York
has an unclassified service. s 35. This includes,
among others, all clective offices, offices filled by
legislative appointment, employees of the legislature,
various offices filled by the Governor, and teachers.
No citizenship requirement is present there,

Other constitutional and  statutory  citizenship
requirements round out the New York scheme. The
constitution of the State provides that voters, Art. I, s
1, members of the legislature, Art. 1II, s 7, the
Governor and Lieutenant-Governor, Art. IV, s 2, and
the Comptroller and Attormey-General, Art. V., s 1,
are to be United States citizens. And Public Officers
Law s 3 requires that any person helding 'a civil
office’ be a citizen of the United States. A 'civil
office’ is apparently one that 'possesses any of the
attributes of a public officer or . . . involve(s) some
portion of the soverign (sic) power' 1967
Op N.Y.Atty.Gen. 60; New York Post Corp. v,
Moses, 12 A.D.2d 243, 250, 210 N.Y.S.2d 88, 95,
rev'd on other grounds, 10 N.Y.2d 199, 219 N.Y.8.2d
7. 176 N.E.2d 709 (1961).

We thus have constitutional provisions and a number
of statutes that, together, constitute New York's
scheme for the **2847 exclusion of aliens from
public employment. The present case concerns only
s 53 of the Civil Service Law. The section's
constitutionality, however, is to be judged in the
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context of the State's broad statutory framework and
the justifications the State presents.

*ad1 I11

[1] It is established, of course, that an alien is
entitled to the shelter of the Equal Protection Clause.
Graham v. Richardson, 403 U.S. 365, 371, 91 8.Ct.
1848, 1851, 29 L..Ed.2d 534 (1971); Truax v. Raich.
239 U.8. 33.39. 36 5.Ct. 7. 9, 60 L.Ed. 131 (1915);
Wong Wine v. United States, 163 U.S. 228, 238, 16
S.Ct. 977, 981, 41 L.Ed. 140 (1896); Yick Wo v.
Hopkins, 118 U.S. 356, 369, 6 S.Ct. 1064, 1070, 30
L.Ed. 220 {1886). See In re Griffiths, 413 U8, 717,
93 S.Ct. 2851. 37 1.Ed.2d 910. This protection
extends, specifically, in the words of Mr. Justice
Hughes, to aliens who 'work for a living in the
common occupations of the community.” Truax v,
Raich, 239 U.S., at 41, 36 8.Ct., at 10.

A. Appellants argue, however, that g 53 does not
viclate the equal protection guarantee of the
Fourteenth ~ Amendment because the statute
'establishes a generic classification reflecting the
special requirements of public employment in the
career civil service.! [FN6] The distinction drawn
between the citizen and the alien, it is said, 'rests on
the fundamental concept of identity betwesn a
government and the members, or citizens, of the
state.' [FN7] The civil servant ‘participates directly in
the formulation and execution of government policy,'
and thus must be free of competing obligations to
another power._|[FN8] The State's interest in having
an employee of undivided loyalty is substantial, for
obligations attendant upon foreign citizenship ‘'might
impair the exercise of his judgment or jeopardize
public confidence in his objectivity.' [FN9] Emphasis
is placed on our decision in United Public Workers v,
Mitchell, 330 U.S. 75, 67 S.Ct. 556, 91 L.Ed. 754
(1947), uphelding the Hatch Act and its proscription
of political activity by certain public employees, and
it is said that the public employer 'has broad
discretion to establish qualifications *642 for its
employees related to the integrity and efficiency of
the operations of government.' [FN10

FNé. Brief for Appellants 17,
FN7.1d., at 22.

ENS. Id., at 23.

It i3 at once apparent, however, that appellants'
asserted justification proves both too much and too
little. As the above outline of the New York scheme
reveals, the Slate's broad prohibition of the
employment of aliens applies to many positions with
respect to which the State's proffered justification has
little, if any, rclationship, At the same time, the
prohibition has no application at all to positions that
would seem naturally to fall within the State's
asserted purpose, Qur standard of review of statutes
that treat aliens differently from citizens requires a
greater degree of precision,

In Graham v. Richardson, 403 U].S., at 372, 91 S.Ct.,
at 1852, we observed (hat aliens as 4 class 'are a
prima example of a 'discrete and insular' minorily
{see United States v. Carolene Products Co., 304 U.S.
144, 152-- 153, n. 4, 58 §.Ct. 778, 783--784. 82 L Ed.
1234 (1938)),' and that classifications based om
alienage are 'subject to close judicial scrutiny.' And
as long as a guarter century age we held that the
State's powet 'to apply its laws exclusively to its alien
inhabitants as a class is confined within narrow
limits.! Takahashi v, Fish Comm'n, 334 U.§., at 420,
68 S.Ct., at 1143. We therefore look to the
substantiality of the State's interest in enforcing the
statute in question, and to the narrowness of the
limits within which the discrimination is confincd,

**2848 [2] Applying this standard to New York's
purpose in confining civil servants in the competitive
class t those persons who have no ties of citizenship
elsewhere, 5 53 does not withstand the necessary
close scrutiny. We recognize a State's interest in
establishing its own form of government, and in
limiting participation in that government to those
who are within 'the basic conception of a political
community.! *643Dunn v. Blumstein, 405 U.S. 330,
344, 92 S.Ct. 993, 1004, 31 L.Ed.2d 274 (1972). We
recognize, too, the State's broad power to define its
political community. But in seeking to achieve this
substantial purpose, with discrimination against
aliens, the means the State employs must be precisely
drawn in light of the acknowledged purpose.

[3] Section 353 is neither narrowly confined nor
precise in its epplication. Its imposed ineligibility
may apply to the 'sanitation man, class B,' Perotia v.
Grepory, 4 Misc.2d 769, 158 N.Y.5.2d 221 (1957), to
the typist, and to the office worker, as well as to the
person who ditectly participates in the formulation
and execution of important state policy. The
citizenship  restriction sweeps indiscriminately,
Viewing the entire constitutional and statutory
framework in the light of the State's asserted interest,
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the great breadth of the requirement is even more
evident. Sections 33 and 41 of the Civil Service Law,
relating generally to persons holding elective and
high appointive offices, contain no citizenship
restrictions.  Indeed, even 3 33 permits an alien to
hold a classified civil service position under certain
circumstances.  In view of the breadth and
imprecision of 3 33 in the context of the State's
interest, we conclude that the statute does not
withstand close judicial scrutiny.

B. Appellants further contend, however, that the
State's legitimate interest is greater than simply
limiting to ¢ilizens those high public olfices that have
to do with the formulation and exeuction of state
policy.  Understandably relying on this Court's
decisions in Crane v. New York, 239 U.S. 195, 34
S.Ct. 85, 60 L.Ed. 218 (1915), Heim v, McCall, 239
U.8. 175,36 S.Ct. 78, 60 L.Ed. 206 (19135}, and Chio
ex rel. Clarke v. Deckebach, 274 U.S. 392 47 S.Ct.
630. 71 L.Ed. 1115 (1927), appellants argue that a
State  constitutionally may confine public
etnployment to citizens. Mr. Justice (then Judge)
Cardozo accepted this ‘'special public interest’
argument because of the State’s concern with 'the
restriction of the resources of the state *644 to the
advancement and profit of the members of the state.'
People v. Crane, 214 N.Y. 154, 161, 108 N.E. 427,
429 aff'd, 239 U.S. 195, 36 S.Ct. 85, 60 L.Bd 218
(1915). We rejected that approach, however, in the
context of public assistance in Graham, where it was
observed that 'the special public interest doctring was
heavily grounded on the notion that '{w)hatever is a
privilege, rather than a right, may be made dependent
upon citizenship. People v. Crane . . .. But this Court
now has rejected the concept that constitutional rights
turn upon whether a governmental benefit s
characterized as a 'right' or as a 'privilege." 403 U.S.,
at_374, 91 S.Ct.. at 1853, See also Sherbert v.
Vemer, 374 U.S. 398, 404, 83 §5.Ct. 1790, 1794, 10
L.Ed.2d 965 (1963} Shapire v, Thompson. 394 U.S,
618, 627 n, 6, 89 S.Ct 1322, (327, 22 1..Ed.2d 600
(1969);, Goldberg v. Kelly, 397 U.S, 254, 262, 90
S.Ct, 1011, 1017, 25 1.Ed.2d 287 (1970); Bell v.
Burson, 402 U.S. 535, 539, 91 S.Ct. 1586, 1589, 29
L.E4.2d 90 (1971).

Appellants argue that our rejection of the gpecial-
public-interest doctrine in a public assistance case
does not require its rejection here. That the doctrine
has particular applicability with regard to public
employment is demonstrated, according to appellants,
by the decisions in Crane and Heim that upheld,
under Fourteenth Amendment challenge, those
provisions of the New York Labor Law that confined

employment on public **2849 works to citizens of

Alien and the Asiatic in American Law, c. 6 (1946).

IN11. In the past, the Court has invoked the
spectal-public-interest doctrine to upheold
statutes that, in the absence of cverriding
freaties, limit the right of noncitizens to
exploit a State’s natural resources,
McCready v. Virginia, 94 0.8, 391. 24
L.Ed. 248 (1877}, Patsone v. Pennsylvania,
232 U.S. 138, 34 §.Ct. 281, 58 L.Ed. 539
{1914}; to inherit real property, Hauenstein
v. Lynham, 100 U.S. 483, 25 [ Ed. 628
(1880}, Blythe v. Hinckley, 180 U.S. 333,
21 85.Ct. 390. 45 L.Ed. 557 (1901); and to
acquire and own land, Terrace v. Thompson,
263 U.S. 197, 44 5.Ct. 15, 68 L.Ed. 255
(1923), Porterfield v. Webb, 263 U.§. 225
44 S.Ct. 21, 68 L.Ed. 278 (1923), Webb v.
OBrien, 263 U.S. 313, 44 S.Ct. 112, 63
L.Ed. 318 (1923), Frick v. Webb, 263 1.5,
326,44 S.Ct. 115, 68 L.Ed. 323 (1923); but
see Oyama v. California, 332 U.8. 633, 68
S.Ct. 269, 92 1, Ed. 249 (1948).

*645 [4] We perceive no basis for holding the
special-public-interest  doctrine inapplicable in
Graham and yet applicable and controlling here. A
resident alien may reside lawfully in New York for a
long period of time. He must pay taxes. And he is
subject to service in this country's Armed Forges, 50
U.S.C.App. s 454(a). See Astrup v. Immigration
Service, 402 U.S. 509, 81 S§.Ct. 1583. 29 L.Ed.2d 68
(1971). The doctrine, rooted as it is in the concepts
of privilege and of the desirability of confining the
use of public resources, has no applicability in this
case. To the extent that Crane, Heim, and Clarke
intimate otherwise, they were weakened by the
decisions in Takahashi and Graham, and are not to be
considered as controlling here,

[3] C. The State would tender other justifications for
s 53's bar to employment of aliens in the competitive
civil service. It is said that career civil service is
intended for the long-term employze, and that the
alien, who is subject to deportation and, as well, to
conscription by his own country, is likely to remain
only temporarily in a civil service position. We fully
agree with the District Court's response to this
contention:
"There is no offer of proof on this issue and
(appellants) would be hard pressed to demonstrate
that a permanent resident alien who has resided in
New York or the surrounding area for a number of
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years, as have (appellees), and whose family also
resides here, would be a poorer risk for a career
position in New York . . . than an American citizen
who, prior to his employment with the City or
State, had been residing in another state.' 339

F.Supp.. at 909.

Appellants further assert that employment of aliens
in the career civil service would be inefficient, for
when aliens eventually leave their positions, the State
will *646 have the expense of hiring and fraining
replacements. Even if we could accept the premise
underlying this argument--that aliens are more likely
to leave their work than citizens--and assuming that
this rationale could be logically confined to the
classificd competitive civil service, the State's
suggestion does not withstand examination. As we
stated in Graham, noting the general identity of an
alien's obligations with those of a citizen, the
"Justification of limiting expenses is particularly
inappropriate  and  unreasonable when  the
discriminated class consists of aliens." 403 U.S., at

376.91 S.Ct at 1854,

We hold that s 53, which denies all aliens the right to

hold positions in New York's classified competitive
civil service, violates the Fourteenth Amendment's
equal protection guarantes. [FN12]

EN12. We are aware that -citizenship
requirements are imposed in certain aspects
of the federal service. See 5 U.S.C. 5 3301,
Exec. Order No. 10577, 19 Fed Reg. 7521, s
2.1 (1954% 5 CFR sy 338.101, 302.203(¢)
(1973); and, for example, Treasury, Postal
Service, and  General  Government
Appropriation Act, 1972, s 602, Pub.L. 92--
49, 85 Stat, 122, and Public Works
Appropriations Act, 1971, s 502, Pub.L. 91--
439, 84 Stat. 902. In deciding the present
case, we intimate no view as to whether
these federal citizenship requirements are or
are not susceptible of constitutional
challenge. See Jalii v. Hampton, 148
US.App.D.C. 415, 460 F.2d 923, cert.
denied, 409 U.S. 887, 93 S.Ct. 112, 34
L.Ed.2d 144 (1972}, Comment, Aliens and
the Civil Service: A Closed Door?, 61
Geo.L.J. 207 (1972).

**2850 Because of this conclusion, we need not
reach the issue whether the citizenship restriction is
in conflict with Congress' comprehensive regulation
of immigration and naturalization. See Graham v.
Richardson, 403 U.S., al 376--380, 91 S.Ci. at 1854--

1856.

v
[6] While we rulé that s 53 is unconstitutional, we do
not hold that, on the basis of an individualized
determination, an alien may not be refused, or
discharged from, *647 public employment, even on
the basis of noncitizenship, if the refusal to hire, or
the discharge, rests on legitimate state interests that
relate to qualifications for a particular position or to
the characteristics of the employee. We hold only
that a flat ban on the employment of aliens in
positions that have liftle, if any relation to a State's
legilimate interest, cannot withstand scrutiny under
the Fourteenth Amendment.

Neither do we hold that a State may not, in an
appropriately defined c¢lass of positions, require
citizenship as a qualification for office. Just as 'the
Framers of the Constitution intended the States to
keep for themselves, as provided in the Tenth
Amendment, the power to regulate elections,' Oregon
v. Mitchell, 400 U.S. 112, 124--125, 91 S.Ct. 260,
263, 27 L.Ed2d 272 (1970) {foomote omitted)
(opinion of Black, J.); see id., at 201, 91 S.Ct. at 303
(opinion of Harlan, J.}, and id,, at 293--294 91 S.Ct.
at 348--349 (opinion of Stewart, J.), (e)ach State has
the power to prescribe the qualifications of its
officers and the manner in which they shall be
chosen.' Boyd v. Thaver, 143 U.S. 135 161, 12 S.Ct,
375,382 36 L.Ed. 103 (1892). See Luther v. Borden,
7How. 1.41. 12 L.Ed, 381 (1849}, Pope v. Williams,
193 1.5. 621, 632--633, 24 §.Ct. 573, 575, 48 1. .Ed.
817 (1904). Such power inheres in the State by
virue of its obligation, already noted above, 'to
preserve the basic conception of a political
communify.! Dunn . Blumstein, 405 U.§., at 344, 92
§.Ct., at 1004. And this power and responsibility of
the State applies, not only to the qualifications of
voters, but also to persons holding state elective or
important nonelective executive, lsgislative, and
judicial positions, for officers who participate directly
in the formulation, execution, or review of broad
public policy perform functions that go to the heart of
representative government. There, as Judge Lumbard
phrased it in his separate concurrence, is 'where
citizenship bhears some rational relationship to the
special demands of the particular position. 339
F.Supp., at 911,

*648 [7] We have held, of course, that such state
action, particularly  with  respect to  voter
qualifications is not wholly immune from scrutiny
under the Equal Protection Clause. See, for example,
Kramer v. Union School District, 395 1.8, 621, 89
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5.CL. 1886, 23 L Ed.2d 583 (1969). But our scrutiny
will not be so demanding where we deal with matters
resting  firmly within a State's constitutional
prerogatives. [d.. at 625, 89 §.Ct., at 1888; Carrington
v. Rash. 380 U.S. 89, 91, 85 8.Ct. 775. 777, 13
L.Ed.2d 675 (1965). This is no more than a
recognition of a State's historical power to exclude
aliens from participation in its democratic political
institutions, Pope v, Williams, 193 U.S., at 632--634,
24 S.Ct., at 575--376; Boyd v. Thaver, 143 U.8.. at
161, 12 §Ct., at 381, and a recognition of a State's
constitutional responsibility for the establishment and
operation of its own government, as well **2851 as
the qualifications of an appropriately designated class
of public officc holders. [FN13] U.8.Const. Art, TV,
s 4, U.8.Const. Amdt. X; Luther v. Borden, supra;
see In re Duncan, 139 U.S. 449 461, 11 S.Ct. 573,
577,35 LEEd. 219 (1891}, This Court has never held
that aliens have a constitutional right fo vote or to
hold high public office under the Equal *649
Protection Clause. Indeed, implicit in many of this
Court's voting rights decisions is the notion that
citizenship is a permissible criterion for limiting such
rights. Kramer v. Union School District, 395 UU.S.. at
625, 89 S.Ct., at 1888; Reynolds v, Sims, 377 U.S.
533, 567, 568, 84 S.Ct. 1362, 1384, 12 1. Ed.2d 506
{1964); Harper v. Virginia Board of Elections, 383
U.S. 663, 566--667. 86 S.Ct. 1079, 1081, 16 L.Ed.2d
169 (1966); Carrington v. Rash, 380 U.S., at 91, 93--
94, 96, 85 S.Ct, at 777--779; Lassiter v,
Northampion Election Board, 360 1J.S. 45, 50--51.79
S.Ct. 985, 989, 3 L.Ed.2d 1072 (1959); Mason v.
Missouri, 179 U.S. 328, 335, 21 S.Ct. 125, 128, 45
L.Ed. 214 (1900). A restriction on the employment
of mnongitizens, narrowly confined, could have
particular relevance to this important state
respongibility, for alienage itself is a factor that
reasonably could be employed in defining 'political
community.'

FN13. In congressional debates leading to
the adoption of the Fourteenth Amendment,
there is clear evidence that Congress not
only knew that as a matter of local practice
aliens had not been granted the right to vote,
but that under the amendment they did not
receive a constitutional right of suftrage or a
constitutional right to participate in the
political process of state government, and
that, indeed, the right to vote and the
concomitant right of participation in the
political process were matlers of local law.
Cong. Globe, 39th Cong., 1st Sess., 141--
142, 2766--2767 (1860).

It is noteworthy, as well, that the 40th

Congrass considered and very nearly
proposed @  version of the Fifteenth
Amendment that expressly would have
prohibited discriminatory qualifications not
only for voting but also for holding office.
The provision was struck in conference. 1t
is evident from the debate that, for whatever
motive, ifs opponents wanted the States to
retain control over the qualifications for
office. Cong. Globe, 40th Cong., 3d Sess.,
at 1425--1426, 1623--1633 (1869). And, of
course, the Fifteenth Amendment applies by
its terms only to 'citizens.’

The judgment of the District Court is affirmed.
Affirmed.

413 U.S. 634, 93 5.Ct. 2842, 37 L.Ed.2d 853, 5 Fair
Empl Prac.Cas. (BNA) 1152, 6 Empl. Prac. Dec. P
8682
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*%2861 *649 Mr. Justice REHNQUIST, dissenting.

The Court in these two cases holds that an alien is
not really different from a citizen, and that any
legislative classification on the basis of alienage is
‘inherently suspect’. The Fowrteenth Amendment, the
Equal Protection Clause of which the Court interprets
as invalidating the state legislation here involved,
contains no language concerning 'inhcrently suspect
clagsifications,' or, for that matter, merely 'suspect
classifications.! The principal purpose of those who
drafted and adopted the Amendment was to prohibit
the States from invidiously discriminating by reason
of race, Slaughter-House Cases, 16 Wall. 36, 21
L.Ed. 394 {1873), and, because of this plainly
manifested intent, classifications based on race have
rightly besn held ‘suspect’ under the Amendment.
But there is no language used in the Amendment, nor
any *650 historical evidence as to the intent of the
Framers, which would suggest to the slightest degree
that it was intended to render alienage a 'suspect’
classification, that it was designed in any way fo
protect 'discrete and insular minorities' other than
racial minorities, or that it would in any way justify
the result reached by the Court in these two cases,

Two factual considerations deserve more emphasis
than accorded by the Court's opinions. First, the
records in Nos. 71--1222 and 71--1336 contain no
indication that the aliens suffered any disability that
precluded them, either as a group or individually,
from applying for and being granted the status of
naturalized citizens. The appellees in No. 71--1222,
as far as the record discloses, took no steps to obtain

citizenship or indicate any affirmative desire to
become citizens. In No. 71--1336, appellant was
eligible for natralization but ’elected to remain a
citizen of the Nethetlands', 162 Conn. 249, 250, 294
A2d 281, 282 and deliberately chose not to file a
declaration of intent under 8 U.S.C. ss 1427(f),
1430(a). The 'status' of these individuals was not,
therefore, one with which they were forever
encumbered; they could take steps to alter it when
and if they chose. [FN1]

FNI1. Although some of the members of the
class had not been residents of the United
States for five years at the time the
complaint was filed, and therefore were
ineligible to apply immediately for
citizenship, 8§ US.C. s 1427, there is no
indication that these members, assuming that
they are in the same 'class’ as the named
appellees, would be prohibited from seeking
citizenship status after they had resided in
this country for the required peried. In any
event, this circumstance only underscores
the fact that it is not unreasonable o assume
that they have not learned about and adapted
to our mores and institutions fo the same
extent as one who had lived here for five
vears would have through social contact,

**2862 Second, the appellees in No. 71--1222 all
sought to be employees of administrative agencies of
the New York City government. Of the 20 members
of the class represented *651 by the named appellees,
three were typists, one a 'senior clerk,' two 'human
resources technicians,’ three "senior human resources
technicians,’ six human resource specialists,’ three
'senior human resources specialists,!’ and two
'supervising human resource specialists,’ The record
does not reveal what functions are performed by
these civil servanis, slthough appellee Dougall
apparently was the chief administrator of a program;
the remaining appellees were all employees of the
New York City Human Resources Administration,
the governmental body with numerous cmployees
which administers many types of social welfare
progtams, spending a great deal of money and
dealing constantly with the public and other arms of
the federal, state, and local governments.

I
The Court, by holding in these cases and in Graham
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v. Richardson, 403 1].8. 365, 91 S.Ct. 1843, 29
L.Ed.2d 534 (1971), that a citizen-alien classification
is 'suspect’ in the eyes of our Constitution, fails to
mention, let alone rationalize, the fact that the
Constitution itself recognizes a basic difference
between citizens and aliens. That distinction is
constitutionally important in no less than 11 instances
in a political document noted for its brevity.
Representatives, U.S.Const. Art. 1, s 2, cl. 2, and
Senators, Art. [ s 3. cl. 3, must be citizens. Congress
has the authority '(tyo establish an uniform Rule of
Naturalization' by which aliens can become citizen
members of our society, Ait. . s 8, ¢l 4; the judicial
duthority of the federal courts extends to suits
involving citizens of the United States 'and foreign
States, Citizens or Subjects, Art. I, s 2, cl. I,
because somehow the parties are 'different, a
distinction further made by the Eleventh
Amendment; the Fifteenth, Nineteenth, Twenty-
Fourth, and Twenty-Sixth Amendments are relevant
only to 'citizens.” The President must not only be a
citizen but 'a natural born *652 Citizen," Art. II, s 1,
cl. 5. One might speculate what meaning Art. [V, s
2. cl. 1, has today.

Not only do the numerous classifications on the basis
of citizenship that are set forth in the Constitution cut
against both the analysis used and the results reached
by the Court in these cases; the very Amendment
which the Court reads to prohibit classifications
based on citizenship establishes the very distinction
which the Court now condemns as 'suspect.’ The first
sentence of the Fourteenth Amendment provides:
'All persons born or naturalized in the United
States and subject to the jurisdiction thereof, are
citizens of the United States and of the State
wherein they reside.’

In constitutionally defining who is a citizen of the
United States, Congress obviously thought it was
doing something, and something important.
Citizenship meant something, a status in and
relationship with a society which is continging and
more basic than mere presence or residence. The
language of that Amendment carefully distinguishes
between ‘'persons’ who, whether by birth or
naturalization, had achieved a certain status, and
'persons' in general. That a 'citizen' was considered by
Congress o be a raticnally distinct subclass of all
‘persons' is obvious from the language of the
Amendment,

It is unnecessary to venture into a detailed discussion
of what Congress intended by the Citizenship Clause
of the Fourteenth Amendment. The paramount

reason was to amend the Constitution so as to
overrule explicitly the Dred Scott decision. Scott v,
Sandford, 19 How. 393, 15 L.Ed 691 (1857). Qur
decisions consfruing 'the privileges or immunities of
citizens of the United States' are not irrelevant (o the
question now before the Court, insofar as they
recognize that there are attributes **2863 peculiar to
*653 the status of federal citizenship. Sece, c.g.,
Slaughter-House Cases, 16 Wall., at 79: United
States v. Cruikshank, 92 U.S. 542, 23 L E{d, 588
(1876); Ex parte Yarbrough, 110 U.S, 651, 4 S.Ct.
152, 28 1..Ed. 274 (1884); Crutcher v. Kentucky, 141
U.S. 47, 11 5.Ct. 851. 35 L.Ed, 649 (1891); Logan v.
United States, 144 U.S. 263, 12 S.Ct. 617, 36 L.Ed.
429 (18592); In re Quarles, 158 U.S. 532, 15 S.Ct
959, 39 L.Ed. 1080 (1895). Cf. Crandall v. Nevada,
6 Wall. 35, 18 L.Ed. 744 (1868). Decisions of this
Court holding that an alien is a 'person’ within the
meaning of the Equal Protection Clause of the
Fourteenth Amendment are simply irrelevant to the
question of whether that Amendment prohibits
legislative classifications based upon this particular
status. Since that Amendment by its own terms first
defined those who had the status as a lesser included
class of all 'persons,' the Court's failure to articulate
why such classifications under the same Amendment
are now forbidden serves only to illuminate the
absence of any constitutional foundation for these
instant decisions.

This Court has held time and again that legislative
classifications on the basis of citizenship were subject
to the rational-basis test of equal protection, and that
the justifications then advanced for the legislation
were rational. See Qhio ex rel. Clarke v. Deckebach,
274 1U.S. 392. 47 S.CL. 630, 71 L.Ed. 1113 (1927);
Terrace v. Thompson, 263 1.S. 197, 44 S.Ct. 15, 68
L.Ed. 255 (1923); Porterfield v. Webb, 263 U.S, 225,
44 S.Ct. 21, 68 L.Ed. 278 {1923}); Webb v. O'Brien,
263 U.S. 313, 44 8.Ct. 112, 68 L Ed. 318 (1923);
Frick v. Webb. 263 U.S. 326, 44 S.Ct. 115, 68 L.Ed,
323 (1923); Patsone v. Pennsylvania, 232 U.8. 138,
34 SCt 28], 58 L.Ed. 539 (1914); Blythe v.
Hinckley, 180 11.8. 333, 21 8.Ct. 390, 45 L.Ed. 557

(1901}, Hauenstein v. Lynham, 100 1.8, 483, 25
L.Ed. 628 (1830).

This Court explicitly held that it was not a violation
of the Equal Protection Clause for a State by statute
to limit employment on public projects to citizens.
Heim v. McCall, 239 U.S. 175, 36 S.Ct. 78, 60 L.Ed.
206 (1915), Crane v. New York, 239 1.8, 195, 36
5.Ct. 85,60 L.Ed, 218 {1915). Even if the Court now
considers that the justifications for those enactments
are  *654 'NOT CONTROLLING, THOSE
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DECISIONS CLEARLy hold that the rational-basis
test applies.

To reject the methodological approach of . these
decisions, the Court now relies in part on the
decisions in Truax v. Raich, 239 U.5. 33, 36 8.Ct. 7.
60 L.Ed, 131 (1915}, and Takahashi v, Fish & Game
Comm'n, 334 U.S. 410. 68 S.Ct. 1138, 92 | .Ed. 1478
(1948). In Truax, supra, the Court invalidated a state
statute which prohibited employers of more than five
persons from employing more than 20% noncitizens.
The law was appiicable to all businesses. In holding
thal the law was invalid under the Equal Protection
Clause, the Court took pains to explain that the
decision was not meant to disturb prior holdings, 239
U.S., at 39, 36 5.Ct., at 9, and specifically noted that
it should be added that the act is not limited to
persons who are engaged on public work or receive
the benefit of public moneys.” Id., at 40, 36 S.Ct., at
10. Indeed, Heim and Crane were decided after
Truax, as was Clarke, which held that a State could
constitutionally prohibit aliens from engaging in
cettain types of busingsses. If anything, Truax was
limited by these later decisions.

Takahashi, supra, involved a statute which
prohibited aliens ‘ineligible for citizenship' under
federal law from receiving commercial fishing
licenses. A State whose classification on the basis of
race would have been legitimately 'suspect' under the
Fourteenth Amendment was in effect using Congress'
power to classify in granting or withholding
citizenship. The Court did not countenance this
attempt at discrimination on the basis of race 'by
incorporation.” Two features of that law should be
noted. First, the statutory classification was not one
involving citizens and **2864 alicns; it classified
citizens and those resident aliens eligible for
citizenship into ong group, and resident aliens
ineligible for citizenship into another. No reason for
discriminating among resident aliens is apparent.
Second, and most important, *635 is the fact that,
although the Court properly refused to inquire into
the legislative motive, the overwhelming effect of the
law was to bar resident aliens of Japanese ancestry
from procuring fishing licenses. The Court was not
blind to this fact, or to history. See 334 U.S., at 412
n. 1, 413, 68 S.Ct., at 1139, The state statute that
classifies aliens on the basis of country of origin is
much more likely to classify on the basis of race, and
thus conflict with the core purpose of the Equal
Protection Clause, than a statute that, as here, merely
distinguishes between alienage as such and
citizenship as such. Takahashi did not, however,
overrule previous decisions, &nd certainly announced

no 'suspect classification’ rule with regard to citizen-
alien classifications. To say that it did evades rather
than confronts precedent.

The third, and apparently paramount, 'decision' upon
which the Court relied in Graham, and which is
merely quoted in the instant decisions, is a footnote
from United States v. Carolene Products Co., 304
U.S. 144, 58 S.Ct. 778, 82 L. Ed. 1234 (1938), a case
invelving a federal statute prohibiting the interstate
shipment of filled milk. That footnote discussed the
presumption of constitutionality of statutes and
stated:
Nor need we enguire whether similar
considerations enter into the review of statutes
directed at particular religious, Pierce v. Society of
Sisters, 268 U.S. 510, 45 8.Ct. 571, 69 L..Ed. 1070,
or national, Mever v. Nebraska, 262 U.S. 390, 43
5Ct 625 67 L.Ed. 1042; Bartels v. Jowa, 262 U.S.
404, 43 8.Cr. 628 67 L.Ed. 1047. Farrington v.
Tokushige, 273 1.S. 284, 47 S.Ct. 406, 71 L.Ed.
646, or racial minorities, Nixon v. Herndon (273
U.5. 536. 47 §.Ct. 446, 71 L.Ed. 759); Nixon v,
Condon (286 U.S. 73. 52 S.Ct. 184, 76 L.Ed. 984):
whether prejudice against discrete and insular
minorities may be a special condition, which tends
scriously to curtail the operation of those political
processes ordinarily to be relied upon to protect
minorities, and which may call for a *656
correspondingly more searching judicial inquiry.
Id., at 152--153, n. 4, 5§ S.Ct., at 784.

On the "authority' of this foomote, which only four
Members of the Court in  Carolene Products joined,
the Court in Graham merely stated that
‘classifications based on alienage . . . are inherently
suspect' because '(a) liens as a class are a prime
example of a 'discrete and insular’ minority . . . for
whom  such  heightened judicial solicitude s
appropriate.’ 403 U.S., at 372, 91 S.Ct.. at 1852,

As Mr, Justice Frankfurter so aptly observed:
'A footnote hardly seems to be an appropriate way
of announcing a new constitutional doctrine, and
the Carolene foolnote did not purport to announce
any new doctrine . . ..' Kovacs v. Cooper, 336 U.S,
77,90--91, 69 8.Ct. 448, 455, 93 L.Ed. 513 (1949)
{concurring opinion).

Even if that judicial approach were accepted,
however, the Court is conspicuousty silent as to why
that 'doctrine’ should apply to these cases.

The foomote itself did not refer to "searching judicial
inquiry’ when a classification is based on alienage,
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perhaps because there was a long line of authority
holding such classifications entirely consonant with
the Fourteenth Amendment. The 'national' category
mentioned involved legislative attempts to prohibit
education in languages other than Lnglish, which
attempts were held unconstitutional as a deprivation
of 'liberty’ within the meaning of the Fourteenth and
Fifth Amendments. These cases do not mention a
‘citizen-alien' distinction, nor do they support a
reasoning **2865 that 'nationality' is the same as
‘alienage.'

The mere recitation of the words 'insular and discrete
minority' is hardly a constilutional reason for
prohibiting state legislative classifications such as are
involved here, and is nof necessarily consistent with
the theory *637 propounded is that footnote. The
approach taken in Graham and these cases appears to
be that whenever the Court feels that a societal group
is 'discrete and insular, it has the constitutional
mandate to prohibit legislation that somehow treats
the group differently from some other group.

Our society, consisting of over 200 million
individuals of multitudinous origins, customs,
tongues, beliefs, and cultures is, to say the least,
diverse. It would hardly take cxtraordinary ingenuity
for a lawyer to find 'insular and discrete' minorities at
every tum in the road. Yet, unless the Court can
precisely define and constitutionally justify both the
terms and analysis it uses, these decisions today stand
for the proposition that the Court can choose a
‘minority' it 'feels' deserves 'solicitude' and thereafter
prohibil the States from classifying that 'minority’
differently from the 'majority.” I cannct find, and the
Court does not cite, any constitutional authority for
such a 'ward of thc Court' approach to equal
protection,

The only other apparent rationale for the invocation
of the 'suspect classification' approach in these cases
is that alienage is a 'status,' and the Court does not
feel it ‘appropriate’ to classify on that basis. This
rationale would appear to be similar to that utilized in
Weber v. Aetna Casualty & Surety Co., 406 U.S,
164, 92 S.Ct. 1400. 31 L.Ed.2d 768 (1972), in which
the Court cited, without discussion, Graham, Id., at
176 n. 14, 92 5.Ct.. at 1407, But there is a marked
difference between a status or condition such as
illegitimacy, national origin, or race, which cannot be
altered by an individual and the 'status' of the
appellant in No. 71--1336 or of the appellees in No.
71-1222. There is nothing in the record indicating
that their status as aliens cannot be changed by their
affirmative acts.

*658 11
In my view, the proper judicial inquiry is whether
any rational justification exists for prohibiting aliens
from employment in the competitive civil service and

from admission to a state bar.
‘State legislatures are presumed to have acted
within their constitutional power despite the fact
that, in practice, their laws result in some
inequality. A statutory discrimination will not be
set aside if any state of facts reasonably may be
conceived to justify it McGowan vy, Maryland,
366 U.8. 430, 425--426. 81 S.Ct. 1101, 1104--

1105, 6 L Ed.2d 393 (1961).

Before discussing this question, a przliminary
reflection on the Court's opinions is warranted.
Perhaps the portions of the opinions that would most
disturb native-born citizens and especially naturalized
citizens who have worked diligently to learn about
our history, mores, and political institutions and who
have successfully completed the rigorous process of
naturalization, is the intimation, if not statement, that
they are really not any different from aliens. The
Court concludes that, because aliens residing in our
country must pay taxes and some of them (but not
appellant in No. 71--1336) might at one time have
been subject to service in the Armed Forces, the two
‘groups’ are indistinguishable for purposes of equal
protection analysis. Compulsory military service has
been ended by Congress. [FN2] *#*2866 Given the
ubiquity *659 of texes in our present society, it is, in
my opinion, totally unconvincing 1o attribute to their
payment the leveling significance indicated by the
Court, Is an alien who, after arriving from abroad in
New York Cily, immediately purchases a pack of
cigarettes, thereby paying federal, state, and city
taxes, really no different from a citizen?

EFN2. Although stated in Graham and the
instant cases that aliens are 'like' citizens
because they were subject to service in the
Armed Services, none of the opinions
considered in fact that Congress provided
that aliens who in fact served honorably
could expeditiously become citizens. 8
U.S.C. 5 1440. The Court's reliance on the
fact that some male aliens had to register for
the draft and serve if called to suggest that
aliens and citizens are 'the same' neglects to
consider this statute: aliens who served
honorably were 'like' citizens in that they
demonstrated, like citizens, a commitment to
our society that Congress believed
warranted, other considerations aside, their
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immediate, formal acceptance into our
society.

The opinion of the Court iz No. 71-1222 would
appear to answer this question in the negative, but it
then proceeds to state that there is a difference
botween aliens and citizens for purposes of
participation and service in the political arenas.
Unless the Court means that citizenship only has
meaning in a political context, the analytical
approach of the Court is less than clear, hardly
convincing, and curiously conflicts with the high
nonpolitical value that the Court has heretofore
ascribed. lo citizenship. If citizenship is not "special,’
the Court has wasted a great deal of effort in the past.
Cf. Afroyim v. Rusk, 387 U8 253 87 5.Ct. 1660, 18
L.Ed.2d 757 (1967); Trep v. Dulles, 356 U.S. 86, 78
S.Ct. 590, 2 L.Ed.2d 630 (1958),

These statutes do not classify on the basis of country
of origin; the distinctions are not between native
Americans and 'foreigners,’ but between citizens and
aliens. The process of naturalization was specifically
designed by Congress to require a foreign national to
demonstrate that he or she is familiar with the
history, traditions, and institutions of our society in a
way that a native-born citizen would learn from
formal education and basic social contact. Congress
specifically provided that an alien seeking citizenship
status must demonstrate 'an understanding of the
English  language' and 'a  knowledge and
understanding of the fundamentals of the history, and
of the principles and form of govemment, of the
United *660 States.' 8 U.5.C. 5 1423, The purpose
was Lo make (he alien establish that he or she
understood, and could be integrated into, our social
system.
"Through the system of citizenship classes
sponsored by the Immigration and Naturalization
Service and the local school system, the alien is
aided in preparing himself for citizenship, and
every effort is made to give him fundamental and
uniform knowledge of our pelitical and social
structure. In order that he may intelligently use
this fundamental and uniform knowledge and so
that he may be a complete and thoroughly
integrated member of our American scciety, the
committee (House Judiciary Committee) feels that
he should have a basic knowledge of the common
language of the country and be able to read, write,
and speak it with reasonable facility.
H.R.Rep.No.1365, 82d Cong., 2d Sess., 78 (1952)
(emphasis added).

See also 8 US.C. s 1424, which precludes aliens

who manifest certain opposition to our society or
form of government from being naturalized. An alien
must demonstrate 'good moral character, § U.S.C. s
14Z27(a)(3), which was intended by Congress to mean
a broad ‘attach(ment) to the principles of the
Constitution of the United States, and (dispesition) to
the good order and happiness of the United States.'
H.R.Rep.No.1365, supra, at 80, See also 8 CFR s
332b (1973), detailing the cooperation between the
Immigration and Naturalization Service and local
schools conducting citizenship education for
applicants for nataralization. The above is sufficient
to demonstrate, I believe, that Congress provided that
aliens seeking citizenship status prove what citizens
by birth are, as a class, presumed to understand: a
basic familiarity with our social and political mores
and institutions. The naturalized citizen has
demonstrated *661 **2867 both the willingness and
ability to integrate into our social system as a whole,
not just into our 'political community,’ as the Court
apparently uses the term, He proved that he has
become 'like' a native-born citizen in ways that
aliens, as a class, could be presumed not to be. The
Court simply ignores the purpose of the process of
assimilation into and dedication to our society that
Congress prescribed to make aliens 'like’ citizens.

In No. 71--1222, I do not believe that it is irrational
for New York to require this class of civil servants to
be citizens, either natural-born or naturalized. The
proliferation of public administration that our society
has witnessed in recent vears, as a result of the
regulation of conduct and the dispensation of services
and funds, has vested a great deal of de facto
decisionmaking or policymaking authority in the
hands of employees who would not be considered the
textbook equivalent of policymakers of the legislative
or 'top’ administrative variety. Nevertheless, as far as
the private individual who must seek approval or
services is concerned, many of these 'low level' civil
servants are in fact policymakers. Goldberg v. Kelly,
397 U.S. 254 90 8.Ct. 1011, 25 [L.Ed.2d 287 (1970),
implicitly recognized that those who apply facts to
individual cases are as much 'govemors' as those who
write the laws or regulations the 'low-level
administrator must ‘apply.” Since policymaking for a
political community is not necessarily the exclusive
preserve of the legislators, judges, and ‘'top'
administrators, it is not irrational for New York to
provide that only citizens should be admitted to the
competitive civil service.

But the justification of efficient government is an
even more convincing rationale. Native-born citizens
can be expected to be familiar with the social and
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political institutions of our society; with the society
and political mores that affect how we react and
interact *662 with other citizens.  Naturalized
citizens have also demonstrated their willingness to
adjust to our patterns of living and attitudes, and have
demonstrated a  basic understanding of our
institutions, system of government, history, and
traditions. It is not irrational to assume that aliens as
a class are not familiar with how we as individuals
treat others and how we expect 'government’ to treat
us. An alien who grew up in a country in which
political mores do not reject bribery or self-dealing to
the same extent that ocur culture does; in which an
imperious  bureaucracy historically adopled a
complacent or contemptuous attitude toward those it
was supposed to serve; in which fewer if any checks
existed on administrative abuses; in which 'low-level’
civil servants serve at the will of theair superiors--
could rationally be thought not to be able to deal with
the public and with citizen civil servants with the
same rapport that one familiar with our political and
social mores would, or to approach his duties with
the attitude that such positions exist for service, not
personal sinecures of either the civil servant or his or
her superior. These considerations could rationally
be expected to influence how an administrator in
charge of a program, such as appellce Dougall, made
decisions in allocating funds, hiring or dealing with
personnel, or decisionmaking, or how a lower level
civil servant, such as appellee Jorge, was able to
perform with and for fellow workers and superiors,
¢ven if she had no direct contact with the public. All
these factors could materially affect the efficient
functioning of the ¢ity government, and possibly as
well the very integrity of that government. Such a
legislative purpose is clearly not irrational.

In No. 71--1336 the answer is not as clearcut. The
States traditionally have had great latiude in
prescribing  rules and regulations conceming
technical competence and character  fitness,
governing those who seek to be admitied *663 to
practice law. See, c.g., Konigsberg v. State Bar of
California, 366 U.8. 36, 81 8.Ct. 997, 5 L.Ed.2d 105
(1961). The importance of lawyers and the judiciary
**2868 in our system of government and justice
needs no extended comment. An attorncy is an
‘officer of the court' in Connecticut, a status this
Court has also recognized. See, eg., Powell v
Alabama. 287 U.S. 45, 73, 53 8.Ct. 55, 63, 77 L.Ed.
158 (1932); Ex parte Garland. 4 Wall. 333. 370, 18
L.Ed. 366 {(1867). He represents his client, but also,
in Connecticut, may 'sign writs and subpoenas, take
recognizances, (and) administer oaths.’
Conn.Gen.Stat Rev, 5 51--85,

Mors important than these emoluments of their
position, though, is the tremendous responsibility and
trust that our society places in the hands of lawyers.
The liberty and property of the client may depend
upon the competence and fidelity of the
representation afforded by the lawyer in any number
of particular lawsuits. But by virtue of their office
lawyers are also given, and have mncreasingly
undertaken to exercise, authority to seck to alter some
of the social relationships and mstitutions of our
society by use of the judicial process. No doubt an
alien even under today's decision may be required to
be learned in the law and familiar with the language
spoken in the courts of the particular State involved.
But Connecticut's requirement of citizenship reflects
its judgment that something more than technical
skills are needed to be a lawyer under our system. 1
do nat believe it is irrational for a State that makes
that judgment to require that lawvers have an
understanding of the American political and social
experience, whether gained from growing up in this
country, as in the case of a native-born citizen, or
from the naturalization process, as in the case of a
foreign-born citizen. T suppose the Connecticut Bar
Examining Committee could itself administer tests in
American history, government, and sociology, *664
but the State did not choose to go this route. Tnstead,
it chose to operate on the assumption that citizens as
a class might reasonably be thought to have a
significantly greater degree of understanding of our
experience than would aliens. Particularly in the case
of ong such as appellant, who candidly admits that
she wants to live and work in the United States but
does not want to sever her fundamental social and
political relationship with the country of her birth, T
do not believe the State's judgment is irrational.

I would therefore reverse the judgment in No. 71--
1222 and affirm that in No. 71--1336.

413 U.S, 634, 93 S.Ct. 2861, 37 L.Ed.2d 853, 6
Empl. Prac. Dec. P 8682
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THE HONORABLE JOHN E. BRIDGES

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

TIMOTHY BORDERS, et al.,
Petitioners,
V.
KING COUNTY, et al.
Respondents.
and

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE,
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And
Libertarian Party of Washington State et al.,

Intervenor-Respondents.
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Snohomish County Deputy Prosecuting
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