o ~1

o

10
11
12
13
14
15
16
17
18
19
20

22
23
24
25
26
27

The Honorable John E. Bridges
Monday, May 23, 2005
9:00 a.m.

SUPERIOR COURT FOR THE STATE OF WASHINGTON

FOR CHELAN COUNTY
TIMOTHY BORDERS, et al.,
. No. 05-2-00027-3
Petitioners,
v. PETITIONERS’ TRIAL BRIEF

KING COUNTY AND DEAN LOGAN, et al.,
| Respondents.

V.

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE, ,

Intervenor-Respondent,

V.

LIBERTARIAN PARTY OF WASHINGTON
STATE et al.,

Intervenor-Respondents,

PETITIONERS’ TRIAL BRIEF
SEA 18645929v1 554414

Davis Wright Tremaine LLP
LAaw OFFICES

2600 Century Square - 1501 Fourlth Avenue
Scattle, Washington 98.01-168%8
(206) 622-3150 - Fux: (206) 528-7699




[ T - U N e

o @0 1 O

10
11
12
13
14
15
16
17
18
19
20
21

23
24
25
26
27

TABLE OF CONTENTS
Page
L INTRODUCTTION. ..ottt eeseee et stess st s crens s e e esen s bensenens 1
I SUMMARY OF CASE...oooooooooooroeesoesessesossossssmessssesscn e 3
I FACTS. sttt sttt mt et s e et nan e aeaees s sen e sran 4
A. llegal Votes Cast by Identifiable VOUETS. ....c.oovevieveeeccvverrc e 4
1. Felon VOErs. .....ccco it sas s e srns 4
2. Persons Who Voted More Than Once. ......cccovevveverecricnieeerinierennndd
3. Persons Who Voted in the Name of a Deceased Person....................5
4. Other Categories of Identiftable [llegal Voter. ... 5
B, [llegal Votes Cast by Persons Who Cannot Be [dentified. .........occcoovivnvinnins 5
1. The Process of Voting, Counting and Reconciliation. ..............e........ 6
a. POIl Site VOUNE. ..oovveeiiiececeeee ettt 6
b. Provisional Ballots. ........cooiiiiiieieee e 7
C. RecoNCIIALION. ...cvviieirrirreereeceeneeee e 8
d. Absentee Ballots.......c.o.oocveeneniineiininnesecene e 9
2. King County Alone Counted More Than a Thousand Votes
in Excess of the Number of Persons Who Signed the Poll
Books to Cast Their Votes at the Precinct Poll Sites. ......oocoevivivivenne 9
3. King County Counted 875 Absentee Ballots in Excess of
Persons Credited With Having Cast Absentee Ballots, and
Knowingly Concealed This Information From the Secretary
OF SEALC. oottt 13
IV.  LEGAL ISSUES. ..ottt ettt ettt 17
A, Causes OF ACHOM. .ouieeevreeriioicintr ettt et en s asne 17
1. Claims Under RCW 29A.68.011. .o rceienias 17
PETITIONERS’ TRIAL BRIEF - i Davis Wright Tremaine LLP

SEA 1645929v1 554414

LAaw OFFICES

2600 Century Squere - 1501 Fourth Avenue

Scattle, ‘Washington 98101-1688
(208) 632-2150 - Fux: (206) 623-7609




2. Claims Under RCW 29A.68.020. ....ocoeeviiiiiciirieene v 18
The Votes of Which the Petitioners Complain Are Illegal Votes
Within the Meaning of RCW 29A.68.020(5)........cccooorrieerececreene 19
1. Votes of Felons Are lllegal Votes Within the Meaning of

RCW 29A.68.020(5). et cemreerrsee et ees e aan 19
2. Double Votes Are [Hegal. .......coooiereeeeieieeee e 19
3. Votes Cast in the Name of Deceased Persons Are Illegal

VOTES. woviveriiricemree sttt es s nab e ea bbbt 19
4, All Provisional Bailots Cast (or Potentially Cast) by

Unregistered Voters, or Cast Directly Into the Accuvote

Machines, Are Illegal Votes, and Were Counted as a Result

of Election Worker Error, Neglect or Misconduct............................ 20
5. Votes Inexplicably Cast in Excess of the Number of Persons

Identified as Having Voted Are Illegal Votes......ccovrevccerniiecrnnnnn. 24
6. Absentee Ballots Counted in Excess of the Number of Voters

Credited With Having Voted by Absentee Ballot Are Illegal
V0TS ittt ettt ettt et eee e e e nrene st ernt e 26

The Court Is Required to Set Aside the Election if Error or
Misconduct Under RCW 29A.68.011 Leaves the True Qutcome in

SEA 1645929v1 554414

DIOUDBLL ..ot erecne ettt re e et e s rme e st se e sss et en bbb aes 27
The Petitioners’ Burden Is Proof by a Preponderance of the
Evidence, Not by Clear and Convincing Evidence. ........ccenvevceecrieeenennne. 35
Petitioners May Satisfy the Requirements of RCW 29A.68.070 (if
Applicable) Through the Use of Proportionate Deduction of Illegal
VOTES. .ottt et ar et ae s bbb st ere bt s s eaes 37
1. Propottional Deduction May Constitute Clear and
Convincing Proof of the Number of [llegal Voltes Each
Candidate Received. ... 37
2. Petitioners May Satisfy RCW 29A.68.110 by Proportional
Deduction of VOtes. ... s 38
a. Proportional Deduction Is an Accepted Means of
Determining for Whom [llegal Votes Have Been
CASE et bbb e ene e 38
PETITIONERS’ TRIAL BRIEF - ii Davis Wright Tremaine LLP

Law OFFICES

2600 Century Square + 1501 Fourth Avenue

Seattle, Washington 38101-1688
(206) 6223150 « Tax: (206} 628-7695




oo 1 h

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

b. Expert Statistical Analysis Has Been Used to
Overturn Election Results Where the Contestant

Would Have Prevailed “But for” Illegal Votes.................... 39
3. Petitioners May Satisty RCW 29A.070s Requirement by
Proportional Deduction of Illegal Votes. ........ooceoovmiieeriiicee 41
F. WD C TSSUES. ..ttt ettt e e st b e e s snneaas 43
1. The 1700 Eastern Washington Ballots Are Not Illegal
Ballots. oottt s 43
2. The 622 Provisional Ballots of Voters Whose Registration
Had Been Cancelled. ....vomriimmmioncieren s 44
a. Provisional Ballots in Conjunction With Cancelled
REZISITATIONS. ...ecviiieieiieceieeeceee et 45
b. Forwarding of Provisional Ballots. ..........cccc.coooooiiiii 47
3. The “Needs Further Research” Ballots. .........ccovoveveveeveiievnniiienns 48
4. The “No Signature on File” Absentee Ballots. .......ccoceevivcirienenene. 51
V. CONCLUSION. c.cooverrrecieeiressieeorenrsrsenens ettt bbbttt em et 53
PETITIONERS® TRIAL BRIEF - iii Davis Wright Tremaine LLP

SEA 1645929v1 554414

LaWw OFFICES
2600 Century Square - 1501 Fourth Avenue
Seattle, Washington 98|0]1-1688
{208} 622-2150 - Fax: (206) 628-7699




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

TABLE OF AUTHORITIES

Page
FEDERAL CASES

Curry v. Baker, 802 F.2d 1302 (11th Cir. 1986)...cccciveiniciniieciecieeiee e 40
Griffin v. Burns, 570 F.2d 1065 (15t Cir. 1978) e cvciiiicirirrnieecineeis e 32
Marks v. Stinson, 19 F.3d 873 (3rd Cir. 1994)...coiiiee e 33,39, 40
Marks v. Stinson, 37T F.3d 1487 (3A Cir. 19M) et 41
Marks v. Stinson, 1994 U.S. Dist. LEXIS 5273 (No. 93-6157) (E.D. Pa. April 26,

FOOAY ettt ettt e e be e et e anreats 40
Singh v. Blue Cross/Blue Shield, 308 F.3d 25 (1st Cir. 2002) ccvveeeeieeieeeeeeeee e, 46
United States v. Alameh, 341 F.3d 167 (2d Cir. 2003) ..oovermiiiieeeee e 37

STATE CASES

Adkins v. Huckabay, 755 S0.2d 206 (La. 2000).......c.cocvimirinmrirminrreieerereeeenisssesesesnns 23
Boes v. Bisiar, 122 Wn. App. 569, 574 (2004) ....cccoovinirirmrniinrsrenieie et eveenians 46
Briscoe v. Between Consolidated School District, 156 S.E. 654 (Ga. 1931)..c..cccceeen. 34
Bushv. Head, 154 Cal. 277, 97 P. 512 (1908 ..ot e 21
In re Contest of the Election for the Offices of Governor and Liewtenant Governor,

O3 T11. 2d 463 {1983 oottt 39

e Colyer, 99 Wn.2d 114, 135-36 (1983) e 37

Creamer v. City of Anderson, 124 S.E.2d 788 (S.C. 1962) .c.occovvvciiiivinncrrinennnnen. 34

Inre Davis, 152 Wn2d 647, T34-T43 (2004 ....cooeroeoeeeeeeeeee e 46
Dirst v. McDonald, 372 111 498 (1939) ...ovviieinriieeeee et 38
Inre Election of United States Representative for Second Congressional District,

231 Conn. 602 (1994 vt e 36
Ellis ex rel. Reynolds v. May, 99 Mich. 538 (1894) ...t 38
PETITIONERS® TRIAL BRIEF - iv Davis Wright Tremaine LLP

LAwW QFFICES
SEA 1645920v1 55441-4

Scattle, Washington 98101-1688

(206) 6223130 - Fax: (206) 628-7699

2600 Century Square - 1501 Fourth Avenye




=N

e =1 N L

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

Foulkes v. Hays, 85 Wn.2d 629, 732 P.2d 777 (1975) vvecvervrivrnernnieneesereiraennns 21,27, 28,

................................................................................................................... 29, 30, 37
Frese v. Camferdam, 76 111, App. 3d 68 (1979) ....cevioeeeeiees e 38
Glenn v, Gnaw, 251 Ky, 3 (1933) it erese e ess s enas e 23
Gold Bar Citizens for Good Government v. Whalen, 99 Wn.2d 724, 729 (1983) ............ 21
Gooch v. Hendrix, 5 Cal. 4th 266, 851 P.2d 1321 (1993}, 21,22, 32,
.......................................................................................................... 33,34
Great Am. Ins. Co. v. K&W Log, Inc., 22 Wn. App. 468 (1979) ceiveeveceereeeeceeeee s 37
Green v. Reves, 836 S.W.2d 203 (Tex. CL. APP. 1992) eooorroevoooeeeoeeeeeeeoeoseeoeoeooee 42
Hardeman v. Thomas, 208 Cal. App. 3d 153 (1989) ....cvrvvvivvneenrss v 32
Hayes v. Abney, 186 Miss. 208, 188 S0. 533 (1939) .eovecvcveeeiee e, 25,26
Heyfron v. Mahoney, 3 Mont. 497 (1890)......cccieiirvineccreeieiseecetseeee e e e 38
Hills v. Howell, 70 Wash. 603, 127 P. 211 (1912) .o 27, 30, 31,
................................................................................................................ 42
Hittv. Tressler, 4 Ohio St. 3d 174 (1983) ... 32
Howellv. Fears, 275 Ga. 627 (2002)....ccuiiieeeeeei et iensieeen vt sesn e seses s sn et sremens 33
Ippolito v. Power, 22 N.Y.2A 594 (1968) .....eereeeeerreeoreeeresseeseossseseeseeemssssssessessssassennss 32, 34
James v. Bartlett, 359 N.C. 260, 607 S.E.2d 638 (N.C. 2005) ..ooevoeeeeeree, 21
Kauzlarich v. Yarbrough, 105 Wn. App. 632, 643 (2001) ovvviveveviriecereeeeeeeeeeeec e 46
Kirkv. French, 324 N.J. Super. 548 (1998) ..o veeviieeereeecrrceinreien e s nea s 36
Inre Lannon v. Ring, 107 Minn. 453, 120 N.W. 1082 (1909) ....ccvovevveiieiceeiee e, 25
Maloney v. Collier, 83 8.W. 667 (Tenn, L1904).......ccvvvreeirernieeees e enans 34
McCavitt v. Registrars of Voters, 385 Mass. 833 (1982).....oeiieeeiiceeeeveiee 23,32,34
McDonald v. Secré;‘ary of State, 153 Wn.2d 201 (2004) ..ccuemerioeeeeeeeeereen 46, 52
McNabb v. Hamilton, 349 TIL 209 {1932) ..ottt 38
PETITIONERS’ TRIAL BRIEF - v Davis Wright Tremaine LLP

LAW OFFICES
SEA 1645929v] 554414

Seattle, Washington 9B10L-1688

(206} 622-3150 - Fax: (206) 628-769%

2600 Century Square - 1301 Fourth Avenue




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Miller v. Spokane International Railway Co., 82 Wash. 170 (1914)..c.ceveeivviviieenn, 37
Maiter of Municipal Election Held on May 10, 1994, 139 N.J. 553, 656 A.2d 5

(N LO95) ittt ettt e e et 21
O'Neal v. Shaw, 248 111 App. 3d 632 (1993) ..o 38
O'Neal v. Simpson, 350 So0. 2d 998 (MiS5. 1977) ..o 23
Ollman v. Kowalewski, 238 Wi, 574 (1941) covoverrreeeeiee e e 38
People v. Hill, 624 N.Y.S.2d 79 (NY. 1995) eceiie e 37
Rhyan v. Johnson, 364 111 35 (1936) cc.ooveriocmrmieicec s 38
Rizzuti v. Basin Travel Service, 125 Wn. App. 602 (2005) .cevevevverreeivmrerreerreireenesemees 46
Stebbins v. Gonzales, 3 Cal. App. 4th 1138 (1992) oo o 23
Stringer v. Lucas, 608 S0. 2d 1351 (Miss. 1992 23
Tiller v. Martinez, 974 S.W.2d 769 (Tex. App. 1998) ..o, 23
Ulreich v. Ameritech Cellular Committee, Inc., 1999 WL.160838 (N.D. IlL 1999) ........ 46
Vangor v. Munro, 115 Wn.2d 536, 543 (1990) ... e 46
Walsh v. Rogillio, 768 So. 2d 653 (La. App. 2000) ...ccv et 36
Waters v. Heaton, 364 T 150 (1936)...cceiiioeee e 38
Wilkinson v. Queen, 269 S.W.2d 223 (Ky. 1954) ..o 25

MISCELLANEOUS

Deschler's Precedents Ch. 9 § 49.1 at 509 H.R. Rep. No. 2255, 83rd Cong., 3rd

Sess. Ray v. JERAS (1938 vttt et ean e 33
Elections Code, Ch. 29A.. ...ttt et stas bt s n 6,7, 18
H.R. Rep. No. 334 73rd Cong., 2nd Sess. Kemp, Sanders Investigation (1934).............. 33
H.R. Rep. No. 416, 105th Cong., 2nd Sess., 2t 8 1.220 (1998) .....covreverrccresrnniiesinririens 39
H.R. Rep. No. 626, 92nd Cong., 1st Sess., Tunno v. Veysey at 11 ..o 33
PETITIONERS’ TRIAL BRIEF - vi Davis Wright Tremaine LLP

Law OFFICES

SEA 1645929y 554414

Seattle, Washington 98101-1688

{206 6223150 - Fax; (264) 628-7600

2600 Century Square + 1501 Fourth Avenue




=N

e o ¥

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27

RRS § 5202 oo
Wash. Const. art. L §4 ..o,
Wash. Const. art. VL83 .o,

Wash. Const. art. VI, § 3.,

PETITIONERS’ TRIAL BRIEF - vii
SEA 1645929v1 554414

Davis Wright Tremaine LLP
Law OFFICES

2600 Century Square - 1501 Fourth Avenue

Scattle, Washington 98 [0L-168%
(206) 622-3150 - Fax: (205} 618-7699




10
11
12
13
14
5
16
17
18
19
20
21
2

24
25
26
27

Petitioners submit this trial brief in anticipation of the trial of this action, set to
commence on May 23, 2005,

1. INTRODUCTION

The basic facts are by now well known to the Court. Initial tabulations of the
ballots cast in Washington’s general election on November 2, 2005 showed Dino Rossi to
have received the most votes for the office of Governor. Because the margin of Rossi’s
election was less than 2,000 votes (out of some 2.9 million votes counted) and less than
one half of one percent of the total number of votes cast for the two candidates, the
Secretary of State ordered a mandatory machine recount pursuant to RCW 29A.64.021(a).
After the machine recount, Rossi led Gregoire by 42 votes statewide. Gregoire applied for
a manual recount pursuant to RCW 29A.64.011. The manual recount gave the election to
Gregoire bjf a margin of 129 votes.

The 39 counties certified their final election results to the Secretary of State during
December 2004, pursuant to RCW 29A.60.230 and WAC 434-262-080. The Secretary of
State transmitted the results to the Speaker of the House of Representatives pursuant to the
Wash. Const. art. III, § 4. On January 10, 2005, the presiding officers of both houses of
the legislature delivered a Certificate of Election to Gregoire. On January 7, 2005, the
Petitioners filed their Election Contest Petition and the first of numerous affidavits of
electors in accordance with RCW 29A.68.011 et seg.

The change in the election result in the manual recount was largely attributable to
changes in the results in King County, the largest and the most heavily Democratic county
in the state. According to the results of the initial count in King County, Gregoire received
59% of the votes cast for either Gregoire or Rossi. In the machine tecount, King County
counted an additional 941 votes cast for the two candidates, of which King County counted
393, or 63%, for Gregoire. In the manual recount, King County counted another 537

additional ballots cast for the two candidates, of which King County counted 358, or
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66.6%, for Gregoire. At each count, Gregoire’s percentage of the newly discovered votes
increased.

Subsequent discovery has revealed that the counties, principally but not exclusively
King County, counted hundreds of votes cast by persons who were disqualified from
voting as felons, and a smaller but significant number of persons who voted twice, or who
voted using the voter names and registrations of persons who had died prior to the election,
Discovery has also confirmed what the press reports were indicating, that King County’s
election processes, and its compliance with its processes, were grossly inadequate. Many
felons were permitied to vote. More than a thousand votes were cast by persons whom
King County had failed to ensure were qualified and registered voters, and whose identities
can not now be determined. These votes, like those of felons, double voters, and
“deceased” voters, were illegal.

King County officials have also testified that they knowingly falsified a critical
Mail Ballot Report that formed part of the basis for its certification of results to the
Secretary of State. King County officials stated on the report that the number of absentee
ballots received exactly equaled the number counted plus the number rejected, when in fact
they knew that they had not tracked the number received and that the number listed on the
report as received was merely the sum of those counted and those rejected. Long after
certification, and in fact many weeks after the commencement of this election contest,
King County was still discovering uncounted absentee ballots. Dean Logan, King
County’s Director of Records, Elections and Licensing Services Division, has admitted the

effect of the flaws in King County’s election processcs:

Q. (By Mr. Maguire) Do you know whether the returns
in King County were accurate within 129 votes?

A. Can you repeai? The difference in votes was far
more than 129 in King County so --

Q. Right. But the question is do you know whether the
returns 1n King County were accurate within 129 votes?
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A. No, I do not.

Deposition of Dean Logan, at 225.

II. SUMMARY OF CASE

Petitioners will offer evidence of the following at trial:

The counties counted 883 votes of fclons whose civil rights had not been
restored. Of these, 711 were cast and counted in King County, which went
57.66% for Gregoire (among all candidates) in the general election.

The countics counted 16 votes cast by persons who cast more than one ballot in
the State of Washington.

The counties counted 47 votes cast in the name of voters who were deccased at
the time of the election.

The counties counted 3 votes cast by persons who also voted in another state.
King County counted 2 such votes, and Kitsap County counted a third.

Two voters unlawfully cast ballots in Lewis County in the names of other,
registered voters.

King County counted more than a thousand ballots in the poll site ballot
counting devices (“Accuvote machines”) in excess of the number of individuals
who signed the precinet poll books to cast their vote at the precinct poll sites.
King County believes that approximately 785 of these “excess votes” may be
accounted for by voters who signed the provisional ballot poll book pages but
who did not return their provisional ballots to the election workers as required
by law. Many of these persons, if indeed they are the persons who obtained
provisional ballots and put them in the Accuvote machines, were unregistered,
had already cast other ballots in the election, or were otherwise ineligible to
vote.

King County tabulated 875 absentee ballots in excess of the number of absentee
ballots that it received and verified.

Pierce County counted approximately 164 provisional ballots that voters
unlawfully passed through the precinet ballot counting devices before Pierce
County investigated and determined that the voters were properly registered
and had not otherwise voted in the election.

Pierce County counted approximately 135 ballots in excess of the number of
lawfully registered voters who actually voted. As in King County, the
identifying information for these voters cannot be determined because it is not
possible to associate the ballots with any identifiable voter.

In addition, the evidence will show that after it certified its election results to the Secretary

of State in December, 2004 — indeed, after the commencement of this election contest —
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King County discovered 95 absentee ballots that it had never opened or counted, primarily
from precincts that Rossi won, and Pierce County discovered an additional 64 such
uncounted ballots.

Neither Petitioners nor any other party will be able to offer evidence proving with
certainty, on a ballot by ballot basis, for which candidate these various illegal or
erroneously counted votes were cast. As a consequence, both Petitioners and the WSDCC
will (if necessary") offer expert testimony statistically analyzing the illegal or erroneously
counted votes on a precinct by precinct basis to determine the likely distribution of the
illegal or erroneous votes among the candidates, and then deducting from the total votes
for each candidate the illegal or erroneous votes shown to have been cast for each
candidate. Petitioners will ask the Court at the conclusion of the case to set aside the
issuance of the certification of election to Gregoire, on the ground that, after deduction of
illegal votes from both candidates, the evidence shows that Rossi received more legal votes
than Gregoire, and on the alternative ground that as a consequence of the errors, neglect,
omissions and misconduct of election officials, the true outcome of the general election for

the office of Governor cannot be known.

III. FACTS
A. Illegal Votes Cast by Identifiable Voters.

Petitioners will offer evidence proving that the county auditors together counted
some 800 illegal votes of identifiable voters.
1. Felon Voters.
The Constitution disqualifies any person from voting who has been convicted of an
infamous crime and whose civil rights have not been restored. Wash. Const. art. VI, § 3.

Petitioners will prove at trial that some 883 such persons voted in the general election.

! In the view of Petitioners, the law requires that where election officials, through error,
neglect, omission or wrongful conduct, make it impossible to determine who actually
would have won the elections based solely on legal and properly counted votes, this Court
must vacate the issuance of the Certificate of Election.

PETITIONERS’ TRIAL BRIEF - 4 Davis Wright Tremaine LLP
LaW 0
SEA 1645929v1 554414 AW QFFICES

2600 Centary Square - 1501 Fourth Avenue
Scattle, Washiogton 3101-1688
{206} 622-5150 - Fax. (206) 628-7699




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

Petitioners will offer evidence as to each voter, consisting variously of Judgment and
Sentence Reports, Convicted Felon Reports, criminal file docket entries, letters revoking
voter registrations, and certifications from the Secretary of State, the Indeterminate
Sentence Review Board,' the Department of Corrections, the Otfice of the Governor, and
the Office of the Administrator of the Courts regarding the absence of evidence of a
restoration of civil rights. Petitioners are hopeful that much of this evidence will be
offered through stipulation.

2. Persons Who Voted More Than Once.

Petitioners will offer evidence of eight instances in which a voter cast more than
one vote 1n the general election. To prove these facts, Petitioners will offer the poll book
pages or provisional ballot or absentee ballot envelopes in each precinct in which the voter
in question cast votes.

3. Persons Who Voted in the Name of a Deceased Person.

Petitioners will offer evidence that 47 voters statewide voted in the name of a
person who, though perhaps properly registered at one time, was deceased on the date of
the general election. As proof, Petitioners will offer copies of the appropriate poll book
page or provisional or absentee ballot outer envelope, and a certified copy of the death
certificate for that voter.

4. Other Categories of Identifiable Illegal Voter.

Several voters voted in this election and in another state. In Lewis County, two
persons cast ballots in the name of other persons who were lawfully registered voters.

B. Illegal Votes Cast by Persons Who Cannot Be ldentified.

As a consequence of the errors. omissions, neglect and misconduct of election
officials, some counties, but most prominently the director of King County Records,
Elections and Licensing Services, counted many hundreds of votes that were cast by

persons who never signed the poll books, and whose identity is unknown. With respect to
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some of these votes, it 1s possible to speculate, based on poll book signatures, who might
have cast some of the votes. The testimony will show, however, that the counting of these
votes was the result of King County’s failure to take simple precautions that would have
prevented the erroneous counts, and a widespread breakdown in comphance with the
statutory and administrative procedures that, if followed, would have assured that the
election results are reliable.

1. The Process of Voting, Counting and Reconciliation.

To appreciate the illegality of these excess or unknown votes, it is helpful to
understand the process of voting, counting and reconeiliation on and after election day.
These processes are governed by detailed provisions of the Elections Code, Ch. 29A RCW,
and the Secretary of State’s regulations governing elections, which appear at WAC
434-208 to -381.

a Poll Site Voting,

Shortly before election day, the county auditor provides to each precinct a poll
book, which is in essence a list of the persons who were registered to vote in the precinct
as of the cut off date for registration for the election in question. RCW 29A.08.140; RCW
29A.44.110; WAC 434-253-020. The poll book also indicates which of the listed,
registered voters had requested an absentee ballot as of the day the poll book was prepared.
Under the Elections Code, every registered voter who appears at his or her precinct polling
place to vote on election day must sign the poll book next to his or her name. RCW
29A.44.210. The precinct election officer then tears the stub off of the next ballot in order,
issues the ballot to the voter, and writes the number of the ballot stub by the voter’s name
in the poll book. The voter marks the ballot and, in King County, inserts the ballot into the
Accuvote machine, If the ballot is somehow spoiled before being counted, the precinct
election officer may issue a new ballot to the voter, but must retain the spoiled ballot. Tf

the Accuvote machine will not accept and count a marked ballot, or if a voter is unwilling
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to use the Accuvote machine, the precinct election officer places this “uncounted ballot” in
a separate bin on the side of the Accuvote machine, to be counted later at the county’s
counting center. The number of persons signing the “registered voter” section of the poll
book (and the number of ballots issued to such voters) should equal the number of votes
counted in the Accuvote machine plus the uncounted ballots (also called “add-ons”) in the
add-on bin alongside the Accuvote machine.

b. Provisional Ballots.

Precinet election officials are required to provide a “provisional ballot” to any voter
who appears at a precinct to vote, but (a) whose name does not appear in the precinet poll
book, or {(b) who is shown in the poll book as having requested an absentee ballot but who
now wishes to vote at the precinct poll site, or (¢) who cannot provide identification if
identification is requested. RCW 29A.04.008(5); WAC 434-253-043.

A voter who wants to vote by provisional ballot prints his or her name and address
in a blank section of the poll book reserved for provisional ballot voters, and must sign the
poll book next to his or her printed name. WAC 434-253-043. The voter is then given a
provisional ballot, a security envelope, and a larger provisional ballot outer envelope. Jd.
The voter may mark the ballot, and is then required (and should be instructed) to insert and
seal the marked ballot in the blank security envelope, to place the security envelope in the
outer envelope, and to return the provisional ballot to the precinct election officer. /d. The
precinct election officer is then to ensure that blank lines on the provisional ballot outer
envelope are filled in with the information necessary to enable the county subsequently to
verify the voter’s status: name, signature, address, date of birth, and other information.
WAC 434-253-045. In King County, the provisional ballot bears a peel-off label on which
the precinct election officer is to again write the name of the voter and the precinct number
at which the voter is voting. To ensure that provisional ballots are counted only if they are

cast by registered voters, the law requires the county auditor before counting the ballot to
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investigate and verify that the voter is registered to vote and has not otherwise voted in the
election. The precinct election officer is therefore to place the provisional ballot in a
provisional ballot container, to await subsequent investigation and venfication. The
container s separate from the container holding the machine counted ballots, and separate
from the container holding the “add-on” — i.e., the marked but uncounted — regular poll
ballots.

The provisional ballot itself bears no indication of the identity of the voter. Once
the ballot is separated from the outer envelope, it cannot be retraced to any voter. Itis
therefore critical that the marked ballot not be separated from the outer envelope, and that
the ballot not be counted before completion of the process of investigation and verification.
In particular, it is critical that the provisional ballot not be separated from the outer
envelope and counted at the polling place.

c. Reconciliation.

The process of reconciliation of the number of ballots issued, the number of voters
signing the poll books, and the number of votes cast is a critical part of the election,
because, as the Secretary of State has testified, it is the only protection against someone’s
stuffing the ballot box. When the polls close, the precinct election officers prepare ballot
accountability sheets, by which the precinct election officers are to reconcile the total
number of ballots issued with the number of signatures in the poll book, and with ballots
counted in the Accuvote machine, uncounted ballots, spoiled ballots, and the as yet
uncounted provisional ballots. WAC 434-262-203, -204. The precinct election officers
then deliver the poll books, the ballot accountability worksheets, uncounted ballots, spoiled
ballots, provisional ballots, the Accuvote tape and the counted ballots to the county
auditor’s canvassing center. One of the immediate tasks of the canvassers is to remove the
label from every provisional ballot outer envelope, and to affix the provisional ballot label

to a blank space on provisional ballot label sheets that have been preprinted for that
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purpose. I the provisional ballot outer envelope does not have a label for some reason, the
canvassers write as much identifying information as possible in an empty label space, as a
surrogate for the label. The number of filled label spaces then should correspond to the
number of provisional ballots delivered from the precincts.

With respect to provisional ballots, election workers then compare the information
on the outer envelope to voier registration and voter crediting records, If after
investigation the election worker determines that the voter is registered and has not already
voted, the worker removes the security envelope from the outer envelope, removes the
ballot from the security envelope, and runs the ballot through a counting machine. The
regulations require the County to retain the provisional ballot outer envelopes. WAC 434-
253-049.

d. Absentee Ballots.

The law requires that each county issue an absentee ballot to each registered voter
requesting one. The county determines before mailing or issuing the ballot that the voter
requesting the ballot is registered. The county mails out or issues a ballot, a security
envelope, and an outer envelope on which is preprinted the voter’s name, address, and
precinct number. The outer envelope also bears a preprinted ballot ID code that permits
the county, when the ballot is returned, to match the ballot with the voter’s voter
registration number. The absentee voter marks the ballot, seals it in the securily envelope,
seals the security envelope in the outer envelope, signs and dates the outer envelope, and

mails the envelope back to King County. WAC 434-240-190 to -200.

2. King County Alone Counted More Than a Thousand Votes in
Excess of the Number of Persons Who Signed the Poll Books to
Cast Their Votes at the Precinct Poll Sites.

The evidence will show that King County counted more than a thousand votes of
persons who should not have been permitted to vote at precinet poll sites. In numerous

precincts, the number of votes counted in the Accuvote machine was greater than the
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nurnber of persons signing the regular section of the poll book. King County’s final
Polling Place Reconciliation Summary showed that in the precincts in which there was a
positive discrepancy — in which, in other words, the Accuvote machine counted more votes
(including add-ons) than there were registered voter signatures in the pertinent potl books —
the combined positive discrepancy was more than 1,100 votes. There were, in other
words, more than 1,100 more votes than there were corresponding voters.

lOne possible explanation for these excess votes was crossover voting. Generally,
several precincts share one polling place. It might sometimes happen that a voter who was
registered to vote and who signed the poll book in one precinct was given a ballot for a
different precinct in the same polling place. Poll workers did not often note that such an
event had occurred, however. Another possibility was that a voter who never signed a poll
book was nonetheless given a ballot. Still another was that persons who were not
registered in the precinct, or whom the poll books showed to have requested an absentee
ballot, were given provisional ballots, marked them, and then, in violation of the law (and
in violations of instructions given to them, if the precinct election officers were doing their
job) inserted the provisional ballots directly into the Accuvote machines. Such ballots
would have been counted in the Accuvote machine even though the persons were not then
lawfully permitted to vote, and would have been counted before King County could verify
that the persons casting the ballots were registered to vote and had not already voted.

Once the ballots in this situation were separated from the provisional ballot outer
envelope, it became impossible to know the identity of the person casting the ballot and
therefore impossible to verify that the person casting the ballot was registered and had not
already voted. Bill Huennckens, King County’s Superintendent of Elections, was aware of
these discrepancies, and was aware that the King County canvassers were unable to
reconcile the voting records — that, in his words, it was a “difficult canvass” — but he did

not advise the canvassing board either of the magnitude of the discrepancies, or that the
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canvassers were unable to reconcile them, before King County certified the election results
to the Secretary of State.

Belatedly, King County attempted to quantify the aggregate extent of the
discrepancies, and to identify who might have cast provisional ballots in the Accuvote
machine, The evidence at trial will show that some time after January 1, 2005 (long after
the manual recount, and probably after the issuance of the Certificate of Election) King
County officials prepared a spreadsheet listing 348 instances in which, in certain precincts,
poll workers or inspectors had indicated on the poll book covers or elsewhere that they
believed voters had improperly put provisional ballots through the Accuvote machine.
This information had been known to poll workers and to the King County canvassing crew
before King County certified its results to the Secretary of State, but no one had bothered
to aggregate the data. Still later, King County officials prepared a second spreadsheet,
derived from the inspection of data in a different set of precincts, in which, King County
speculated, the positive discrepancies might have been the result of voters casting
provisional ballots in the Accuvote machine. This second spreadsheet showed 437
instances in which voters might have put provisional ballots through the Accuvote
machines. By attempting to correlate these discrepancies with instances in which persons
had signed the provisional ballot section of the poll books, but for whom King County had
no provisional ballot envelope label, and therefore no provisional ballot outer envelope
returned from a person who had been issued a provisional ballot, King County attempted to
make a guess as to who might have run their provisional ballots through the Accuvote
machine. Ifthese people were registered, King County credited them with having voted,

although in fact it was not possible to know whether or not they had voted. In this

2 WAC 434-253-060 requires the county auditor to credit all registered voters who receive
a ballot as having voted, irrespective of whether they actually cast the ballot. Voter
crediting is performed to prevent double voting and to comply with the law requiring that
the registration of a voter who fails to participate in a certain number of consecutive
elections be cancelled.
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provisional ballot crediting process, however, King County discovered that some 180 of
the persons whom it speculated might have improperly run provisional ballots through the
Accuvote machine on election day were in fact not registered to vote, or were for some
other reason disqualified from voting, and that more than a hundred had already been
credited with having cast a ballot in the election.

Notwithstanding that King County did not prepare these spreadsheets until after the
issuance of the certificate of election, Bill Huennekens knew that these discrepancies
existed and that the discrepancies were significant before the initial certification of the
election on November 17, and long before King County certified the results of the hand
recount to the Secretary of State. Even though only 42 votes statewide separated the two
candidates at the conclusion of the machine recount, Mr. Huennekens did not report these -
significant discrepancies to the King County canvassing board so that the canvassing board
could investigate and resolve them. Thus, King County certified returns that included
large numbers of illegally cast ballots — and Mr. Huennekens stayed silent. The Secretary
of State testified that he relied on canvassing boards to investigate and resolve
discrepancies in their counties prior to certifying their county returns, and that explanations
of discrepancies should be part of the reports given to the canvassing boards.

King County could have avoided this problem entirely through any number of
simple and expedient measures that either would have prevented provisional ballots from
being counted by the Accuvote machine or would have permitted the precinct election
officers or canvassing team to identify the provisional ballots that went through the
Accuvote machine and to deduct them from the appropriate vote totals. Perhaps the
simplest device would have been to print the provisional ballots on colored paper stock. If
at the end of election day the Accuvote machine contained colored ballots, those could
have been readily removed, and the votes shown on those ballofs could have been deducted

from the vote totals before certification of the election results to the Secretary of State.
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King County was in fact encouraged to adopt this procedure by the King County Citizens’
Oversight Committee (a special committee created as a result of previous problems in King
County’s election administration), which prepared a report containing recommendations to
avoid problems that were foreseeable in elections. King County’s election director knew
about the warnings and recommendations, but chose not to take the recommended steps to

prevent provisional ballots from being cast directly into the Accuvote machines.

3. King County Counted 875 Absentee Ballots in Excess of Persons
Credited With Having Cast Absentee Ballots, and Knowingly
Concealed This Information From the Secretary of State.

Absentee ballots are treated differently than provisional or regular poll site ballots,
and are credited differently. King County will only mail an absentee ballot to the address
of a voter who is registered and who requests an absentee ballot. Returned absentee ballots
are collected daily from the post office and are delivered to a vendor, PSI Group, Inc.,
which, in an automated process, scans the bar codes on the absentee envelopes, sorts the
envelopes into batches by legislative district, and for each batch produces a simple batch
data file identifying all of the Absentee Voter Identification (AVID) numbers of the ballots
in the batch. The batches and batch data files are then delivered to King County, which
assigns a batch number to each batich, and loads the data file into its computer system.
When the data is uploaded, the computer reports the number of ballots contained in the
electronic record of the batch. An election worker records that number on a batch slip as
the original count. The batch slip follows the batch through the process.

During the upload, the computer automatically matches the AVID number with the
voter’s voter registration information in the King County database. The computer system
then automatically rejects some ballots based on certain criteria. King County workers
physically remove the rejected ballots from ¢ach batch. 4l voters whose ballots are not
rejected at this stage are credited with having returned an absentee ballot King County

workers sitting at computer screens then verify signatures, and sort into separate bins the
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ballots which are unsigned, for which there is no signature on file, or if the signature on
file does not match the signature on the ballot. The verifiers record that number on the
batch slip as the number rejected and record the number accepted as well.

Ballots are then sent to the openers, who open the envelopes and remove the
ballots, which are separated from the absentee ballot outer envelopes. Ballots in good
condition are sent to be counted. Ballots that are damaged, too lightly marked, or marked
in a way that the Accuvote machines will not recognize are sent for enhancement or
duplication, and then sent separately to be counted. Ballots containing write-ins are also
removed and form a new batch. Other ballots are removed and sent to the canvassing
board for its consideration. Empty envelopes are also removed. The opener records on the
batch slip the number of ballots that fall within those categories and subtracts those
numbers from the amount the verifier indicated were accepted. The result is recorded on
the batch slip as the amount ready to tabulate.

The ballots are then given to a tabulator who places the ballots in an Accuvote
machine that counts the ballots. Ballots rejected by the Accuvote machine because they
were damaged, contained stray marks, or for any other reason are removed for duplication
or enhancement are sent to the canvassing board. The tabulator records on the batch slip
the number of ballots falling into each such category. The Accuvote machine then
produces a report indicating the number of ballots that were tabulated. The tabulator
records that number on the batch slip, too.

Evidence of these King County absentee ballots will show several things. First,
according to King County’s records (both batch slips and electronic records), discrepancies
as to the number of ballots accounted for at each stage of the processing — verification,
opening, and tabulation — demonstrate a lack of control and management of absentee

ballots.
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Second, the crediting of absentee voters is an automated process. A voter is
automatically credited with voting in any instance in which an absentee ballot is returned
and the electronic record is not manually marked with a challenge code (such as occurs
when a signature does not match during the verification process). Thus, the evidence will
show, the voter crediting data reliably indicates who voted valid absentees in the ¢lection,

Third, the evidence will show that King County officials counted 875 more
absentee ballots than there were voters who were credited with having voted. There is no
explanation for these excess ballots other than that some ballots were counted that should
not have been. These ballots may have been from voters whose registrations had been
cancelled, or who did not sign their ballots, or who had no signature on file and were
therefore not properly registered. Or they may have been fraudulently cast votes. There is
Do way to know What ballots were counted or how they got to the Accuvote machine.

Fourth, there is a pattern to the discrepancies in absentee crediting. Garth Fell,
King County’s assistant superintendent of elections for ballot processing and delivery
(responsible for processing absentee ballots), testified that if there were any human errors
in the absentee crediting process, they should be random. In King County, however, the
precincts with the largest discrepancies show a pattern. The two precincts with the largest
positive discrepancy (more absentee ballots counted than voters credited with casting
absentee ballots) are precinets in which Rossi won only 22% of the vote. The two
precincts with the largest negative discrepancy (fewer absentee ballots counted than voters
credited with casting absentee ballots) are precincts in which Rossi received the majority
of votes. Fell could not explain any reason for the pattern.

Fifth, King County knew prior to its certification of its election results to the
Secretary of State that it could not account for the number of absentee ballots that had been
retumed by voters. Nicole Way, King County’s absentee ballot supervisor, has testified

that she and Mr. Fell, her supervisor, discussed the fact that they could not determine the
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number of absentee ballots returned. Although Fell and Way could not reconcile the
absentee ballots because they could not determine the true number of absentee ballots
returned, they prepared King County’s Mail Ballot Report for the canvassing board
providing information that they knew was false. Rather than inform the canvassing board
of the serious discrepancies in their absentee ballot auditing, Fell and Way falsely reported
on the Mail Ballot Report that the number of ballots returned precisely equaled the number
of ballots counted plus the number rejected. Mr. Fell has testified that his supervisor, Bill
Huennekens, knew the report was false. They submitted the Mail Ballot Report to the
canvassing board on certification day as a report on which the canvassing board relied to
certify the returns from King County.

King County’s falsification of the Mail Baliot .Report is no small matter. About
566,000 of the 898,000 King County voters in the general election voied by absentee
ballot. In addition, if King County is unable to keep track of its absentee ballots, it
becomes a simple matter for anybody with access to a county Accuvote machine to stuff
the ballot box. Furthermore, the falsification of the Mail Ballot Report made it possible to
hide the fact that uncounted valid absentee ballots had been lost. Numerous King County
witnesses testified that in late March and early April of 2005, King County found
uncounted valid absentees from the November election. At least 95 such ballots were
found — most from precincts in King County in which Rossi received the majonty of votes.
Because these ballots were neither counted nor rejected, if the Mail Ballot Report had
accuratlely indicated the total number of absentee ballots returned, the canvassing board
would have known prior to certification that there were unaccounted for absentee ballots.
The canvassing board would have had the opportunity to investigate, find, and count the
ballots prior to certification. Without a true accounting of the number of absentee ballots
returned — as is required by the law — ballots could be added or lost (as was the case with at

least 95 valid absentee ballots) and escape detection.
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1IV. LEGAL ISSUES

A. Causes of Action.

Petitioners contest the election under two distinct but occasionally overlapping

statutes: RCW 29A.68.011, and RCW 29A.68.020.

1.

Claims Under RCW 29A.68.011.

RCW 29A.68.011 provides in pertinent part:

Any justice of the supreme court, judge of the court of
appeals, or judge of the superior court . . . shall, by order,
require any person charged with error, wrongful act, or
neglect to forthwith correct the crror, desist from the
wrongful act . . . and to do as the court orders or to show
cause forthwith why the error should not be corrected . . .
whenever it is made to appear to such justice or judge by
affidavit of an elector that:

(1) An error or omission has occurred or is about to occur
in printing the name of any candidate on official ballots;
or

(2) An error other than as provided in subsections (1) and
(3) of this seetion has been committed or is about to be
committed in printing the ballots; or

(3) The name of any person has been or is about to be
wrongfully placed upon the ballots; or

() A wrongful act other than as provided for in
subsections (1) and (3} of this section has been
performed or is about to be performed by any election
officer; or

(5) Any neglect of duty on the part of an election officer
other than as provided for in subsections (1) and (3) of
this section has occurred or is about to occur; or

(6) An error or omission has occurred or is about to
occur in the issuance of a certificate of election.

RCW 29A.68.011 (emphasis added). RCW 29A.68.011 broadly authorizes the court to

grant relief to prevent or correct errors whenever any election officer has performed a

wrongful act or has engaged in any neglect of duty (subsections (4), (5)) or whenever an

error or omission has occurred in the issuance of a certificate of election (subsection (6)).
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The statute also gives the court a broad mandate for providing relief: the court may otder
any person to “correct the error, desist from the wrongful act . . . and to do as the court
orders. .. .” Id’
2. Claims Under RCW 29A.68.020.
Petitioners also bring this election contest pursuant to .RCW 29A.68.020, which

provides in pertinent part:

Any registered voter may contest the right of any person
declared clected to an office to be issued a certificate of
election for any of the following causcs:

(1) For misconduct on the part of any member of any
precinct election board involved therein; . . .

(5) On account of illegal votes.

(a)  Illegal votes include but are not limited to the
following:

(i) More than one vote cast by a single voter;

(ii) A vote cast by a person disqualified under
Article VI, section 3 of the state Constitution.

3 RCW 29A.68.011 finds its antecedents in two statutes, RRS § 5202, and RRS § 5276,
both enacted in 1889. RRS § 5202 provided for the correction of errors on the ballots for
primary and nominating elections, and RRS § 5276 provided for cotrecting etrors on the
general election ballot. Both applied only to county elections. In 1907, the Legislature
provided for mandatory primary elections, and applied the error statute to the correction of
errors in the primary election. In 1965 the Legislature combined the two statutes and
recodified the resulting statute as RCW 29.04.030, part of the chapter of the Elections
Code entitled “General Provisions.” This combination and recodification was meant to
consolidate and simplify the code, not to effect substantive changes. In 1971 the
Legislature added a reference to judges of the Court of Appeals. In 1973 the Legislature
added the language “other than as provided in subsections (1) and (3} of this section” to
subsections (2), (4), and (5), and added the limitations period for subsections (1) and (3) as
presently found in the first sentence of the final paragraph.

In 1977 the Legislature added subsection (6), and eliminated the restriction to
county elections, and added the limitations period for subsections (1), (3) and (6). The
statute as amended in 1977 was identical to the current RCW 29A.68.011.

In 2003, the Legislature recodified RCW 29.04.030 as RCW 29A.68.010, for the
first time codifying the statute in the Election Contest Chapter, along with RCW
29A.68.020 et seq. Tn 2004, the statute was recoditied as RCW 29A.68.011, as a result of
the partial veto of the primary election act.

PETITIONERS' TRIAL BRIEF - 18 Davig Wright Tremaine LLP
Law OFFICES
SEA 1645929v] 554414 2600 Century Square - 1501 Fourth Avenue
Scattle, Washington 98101-1688
(206) 622-3150 - Fax: (206) 6287699




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

(b)  Illegal votes do not include votes cast by
improperly registered voters who were not property
challenged under RCW 29A.08.810 and 29A.08.820.

RCW 29A.68.020.

B. The Votes of Which the Petitioners Complain Are Illegal Votes Within
the Meaning of RCW 29A.68.020(5).

1. Votes of Felons Are Illegal Votes Within the Meaning of
RCW 29A.68.020(5).

This issue is not controversial. Felons whose rights have not been restored are
constitutionally disqualified from voting. Wash. Const. art. VL, § 3. Under RCW
29A.68.020(5)(11), any vote cast by such a disqualified person 1s illegal. This Court ruled
in 1ts order of February 18, 2005, based on its oral ruling of February 4, 2005, that felon
votes are illegal whether or not challenged before the election.

2. Double Votes Are Illegal,

This issue is likewise uncontroversial. As with felon voters, RCW 29A.68.020(5)
specifically provides that an illegal vote includes “[m]ore than one vote cast by a single
voter, ...” And as with felon voters, the Court ruled that such votes are illegal whether or
not challenged in advance of the election.

The WSDCC has contended that where a voter has voted more than once, the Court
should only deduct one vote, not two. The WSDCC moved for summary judgment on this
1ssue, and Petitioners responded on May 18, 2005, See Petitioners’ Brief In Response To
WSDCC’s Motion On Dual Votes, filed May 18, 2005. That argument will not be
repeated here.

3. Votes Cast in the Name of Deceased Persons Are Illegal Votes.

Petitioners doubt that the WSDCC will contend that a vote cast in the name of a
deceased voter in not an illegal vote within the meaning of RCW 29A.68.020(3). A vote in
the name of a deceased person also remains an illegal vote under RCW 29A.68.020(5),

notwithstanding the (5)(b) exclusion for votes not challenged in advance of the election.
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Petitioners do not allege that deceased voters voted illegally; obviously they did not,
because they were dead. Rather, Petitioners allege that somebody fraudulently voted in the
name of @ once registered but now deceased voter, and that election officers accepied and
counted that vote in error. The exclusion of RCW 29A.68.020(5)(b) does not reach this
situation; it provides only that illegal votes do not include “votes cast by improperly
registered voters . . . who were not challenged” before the election. /d. (emphasis added).
The exclusion only requires, as a condition of contesting an election based on illegal votes,
that the voter be challenged, not that the registration of a voter who 1s dead be challenged

on the chance that someone will fraudulently cast a vote in that person’s name.”

4. All Provisional Ballots Cast (or Potentially Cast) by
Unregistered Voters, or Cast Dircctly Into the Accuvote
Machines, Are Illegal Votes, and Were Counted as a Result of
Election Worker Error, Neglect or Misconduct.

The Elections Code does not offer an exclusive definition of the term “illegal vote.”

RCW 29A.68.020 provides that

(a) Illegal votes include but are not limited to the following:
(i) More than one vote cast by a single voter;

(i) A vote cast by a person disqualified under Article VI,
section 3 of the state Constitution.

RCW 29A.68.020(5)(a). This definition is by its own terms incomplete. In Foulkes v.

Hays, the Washington Supreme Court held that the term “illegal votes” means “votes ‘cast

* The WSDCC argument, if adopted, would essentially require that electors set up a
statewide mechanism to police the Auditors’ maintenance of a current list of registered
voters, by somehow locating information on who has died, and then formally challenging
each deceased voter's registration, all on the chance that someone will fraudulently vote
using the deceased voters name, and that the election will be subject to an election contest.
The WSDCC has in the past asserted that this process would be practicable because
“public health records are matters of public record.” WSDCC Motion, at 19 1. 41-43.
This tautological assertion is not helpful in determining what death records are in fact
available, a fact issue that would become relevant if one were to accept the WSDCC’s
strained application of subsection (b}(5) to fraudulent voting in the name of deceased
voters.
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by persons not privileged to vote and votes not entitled to be counted because not cast in
the manner provided by law.”” 85 Wn.2d 629, at 634 (1975).

Under Foulkes, a vote is illegal if illegal when cast. See Gold Bar Citizens for
Good Government v. Whalen, 99 Wn.2d 724, 729 (1983) (quoting Foulkes, 85 Wn.2d at
634, and internally citing Bush v. Head, 154 Cal. 277, 97 P. 512 (1908), in holding votes
cast by nonresidents to be illegal because not cast in manner provided by law); Gooch v.
Hendrix, 5 Cal. 4th 266, 851 P.2d 1321 (1993) (citing Bush v. Head, supra, for definition
of illegal votes as “votes which have not been cast in the manner provided by law,” and
holding that 930 absentee ballots collected and submiited by political organization were
illegal because cast in violation of two absentee ballot procedural statutes) (emphasis
added); James v. Bartlett, 359 N.C. 260, 267, 607 S.E.2d 638 (N.C. 2005} (holding
provisional ballots cast outside proper precinct were illegal under provisional ballot
procedural statute, because there was “no indication that . . . our state legislature’s intent in
passing [the statute] was to enable voters to cast valid ballots outside their precinets of
residence when such a vote would not otherwisc be supported by state law™) (emphasis
added); Matter of Municipal Election Held on May 10, 1994, 139 N.J. 553, 557-58, 656
A.2d 5 (N.J. 1995) (holding that trial court properly excluded as illegal or invalid certain
write-in votes where voter failed to follow exact procedure for casting such vote). The
requirement that votes be cast in a manner provided by law has the purposes of hindering
election fraud and preserving the integrity of the ballot. See Gooch, 5 Cal. 4th at 278
(“preservation of the integrity of the election process is far more important in the long run
than the resolution of any one particular election™).

Provisional ballots cast in and counted by ballot counting devices at the precincts,
prior to investigation and verification of registration, are plainly illegal votes under the

Elections Code, whether or not it is possible to speculate that the provisional ballots might

have been fed through the ballot counting devices by persons who were in fact properly
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registered to vote. The issuance, casting and counting of provisional ballots are governed
by WAC 434-253-043 ef seq., regulations promulgated by the Secretary of State pursuant
to statutory authority. See RCW 29A.04.610. WAC 434-253-043(4) requires a voter, after

marking the ballot, to

... place the ballot in a security envelope, then place the
security envelope with the ballot in it in a provisional ballot
outer envelope and return it to the precinct election official.
The precinct election official shall ensure that the required
information is complcted on the outer cnvelope and have the
voter sign it in the appropriate space, and place it in a secure
container.

Id. (emphasis added). WAC 434-253-047 then sets forth the investigation that the auditor
is to conduct before counting the ballot. Subsection -047 provides in essence that the
auditor may not count the ballot unless the voter (1) is registered (or was previously

registered and the registration was improperly cancelled) and (2) did not vote by absentee
hallot,

In every case in which a voter accepts a provisional ballot and then marks 1t and
puts it through the ballot counting device, the voter has voted illegally because the voter
has cast the ballot, and the precinet election official has permitted the ballot to be cast, in
violation of WAC 434-253-043(4). If the voter signed the poll book (a fact of which no
person may be sure) and if the auditor has no corresponding provisional ballot envelope,
one might guess that the person who signed the poll book cast one of the provisional
ballots into the ballot counting device, but it is merely a guess. Someone else may have
marked and cast the ballot. The person obtaining the ballot may even have taken the ballot
to a different precinct, where some third person may have cast it in the ballot counting
device without signing the poll book. The person obtaining the provisional ballot may
have decided not to vote at all; and any excess in ballots counted over persons identified as

having voted could then be attributed to any cause, including fraud.
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The illegality of provisional ballots cast in and counted by ballot counting devices
at the precinets, prior to investigation and verification of registration, resembles those
illegalities found in other jurisdictions where courts have held votes to be illegal if illegal
when cast. See O'Neal v. Simpson, 350 So. 2d 998, 1000-12 (Miss. 1977) (finding votes to
be illegal where officials helped non-disabled voters fill out ballots, because 1t deprived
candidates of the means for detecting fraud); Glenn v. Grau, 251 Ky. 3, 6 (1933) (votes
cast outside voting booth without oath or showing of necessity required by election law
were illegal); Adkins v. Huckabay, 755 So. 2d 206 (La. 2000) (invalidating ballot when
voter failed to obtain signature of either notary or two witnesses as required by law);
McCavitt v. Registrars of Voters, 385 Mass. 833, 836 (1982) (facially valid absentee
ballots “cast by good faith voters™ were illegal due to procedural mistakes, such as failure
to sign ballot in presence of notary); Stebbins v. Gonzales, 3 Cal. App. 4th 1138 (1992)
(voters’ failure to sign identification envelope on absentee ballot rendered votes illegal
because not cast in the manner provided by law); Stringer v. Lucas, 608 So. 2d 1351, 1360
(Miss. 1992) (refusing to dismiss claim that absentee ballots should be invalidated because
lacking attester’s certification); Tiller v. Martinez, 974 S.W.2d 769, 775 (Tex. App. 1998)
(“Votes are void and should not be counted if the evidence shows that procedural statutory
requirements were not followed in the casting of absentee ballots, even if the ballots were
rejected for signature discrepancy.”). As with all of these types of votes, whenever a
provisional ballot is cast directly into a ballot counting device at a precinct, thus avoiding
the procedural and investigative safeguards set out above, the vote is illegal.

For all of the same reasons, the casting of a provisional ballot directly inio the
precinct ballot counting devices is error. The WAC clearly imposes responsibilities on

both the voter and the precinct election officer. If the precinct election officer fails to

ensure the return of each provisional ballot issued to a voter, the proper recording of
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information on the outer ballot, and the proper delivery of the ballot for investigation and
verification, then the precinct election officer has neglected his or her duty, or has erred,
within the meaning of RCW 29A.68.011, or has engaged in an irregularity or improper

conduct with the meaning of RCW 29A.68.070.

5. Votes Inexplicably Cast in Excess of the Number of Persons
Identified as Having Voted Are Illegal Votes.

Even if one were to accept as true King County’s speculation that 785 votes
counted in the Accuvote machines were cast by persons who obtained provisional ballots
from precinct election officers and then pul them directly into the Accuvote machines,
there still remain some 300-400 votes counted in the Accuvote machine for which there is
no adequate explanation.

These votes are illegal votes because they were necessarily cast in violation of one
or more election statutes. Any of these votes cast by a person who was issued a
provisional ballot is illegal for the reasons set forth in the immediately preceding section of
this trial brief. Any of these votes cast by a person who did not receive a provisional ballot
is illegal because the person casting the vote did not sign the poll book, which is required

by statute.

Any person desiring to vote at any primary or election is
required to sign his or her name on the appropriate precinct
list of registered voters.

RCW 29A.44.210. The most important purpose of this mandatory procedure is obvious:
unless a person signs the poll book, election officials have absolutely no assurance that the
voter is either registered or qualified to vote, and has not already voted. The number of
signatures on the poll book is also one sourtce of the calculation of the total number of
persons voting.

The WSDCC may argue that the system is not perfect, that innocent errors occut,

and that it is too much to expect that the number of persons recorded as having been
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properly issued ballots will, after accounting for spoiled ballots, reconcile precisely with
the number of ballots counted at the precinct. Some of the errors postulated by the
WSDCC and by some county witnesses — poll site voter walkouts, for example — would
tend to have the effect of reducing the number of votes counted to a figure lower than the
number of persons who signed the poll book. The problem in King County is the reverse:
the number of counted ballots is Aigher than the number of persons who signed the poll
book. The issuance of hallots to person who have not signed the poll book 1s emphatically
not an innocent error; it is a fundamental impairment of the integrity of a system designed
to ensure that only qualified and registered voters vote, and that they each vote only once.

Courts in other jurisdictions have held that votes inexplicably cast in excess of the
number of persons identified as having voted are illegal votes. See Wilkinson v. Queen,
269 S.W.2d 223, 226 (Ky. 1954) (holding that statute requiring voter to sign comparative
signature book before he or she casts vote is both constitutional and mandatory) (internal |
citations omitted); Hayes v. Abney, 186 Miss. 208, 188 So. 533 (1939) (ballots cast without
first signing poll book were illegal votes because they violated state Corrupt Practices
Act); Inre Lannon v. Ring, 107 Minn. 453, 455, 120 N.W. 1082 (1909) (tnal court erred in
counting extra ballot which exceeded number of voters who signed the poll book). The
ballots cast in excess of the number of registered voters who signed the poll books in the
2004 general election fall squarely within the type of votes disallowed as illegal by these
other jurisdictions.

That allowing such votes to be cast in excess of the number of persons who signed
the poll books constitutes etror, neglect, or misconduct on the part of precinct election

officers seems self evident. The Hayes court said it well:

We think this section was outstanding and mandatory for the
prevention of fraud, and the preservation of the purity of the
ballot box. When this section is followed, there can be no
question as to who actually attended and voted in the
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particular election. With it ignored, the door is left wide open
for frauds and the destruction of the will of those who
actually qualified and voted in the election.

188 So. at 536. The excess ballots in King County demonstrate how election officers left
the door wide open for a person to walk into a precinct, take a ballot, mark it, and put it
into the vote counter even if that person had already voted or was disqualified from voting.
No longer could that vote be removed from the ballot pool or identified with 2 particular
individual, yet it is illegal just the same.

6. Absentee Ballots Counted in Excess of the Number of Voters
Credited With Having Voted by Absentee Ballot Are Illegal
Yotes.

It is not possible to know who cast the 875 absentee ballots that King County
counted in excess of voters credited with having so voted. It is possible to know, however,
that the votes were illegal. If a person returning an absentee ballot was not credited with
voting, it had to have been for one of several reasons: that the voter’s registration had been
cancelled, that the voter did not sign the ballot as required by law, that there was no
signature on file and therefore that the voter was not properly registered, that the voter had
already voted, or that the signature on the ballot did not match the signature in the
registration file and therefore was presumptively not that of the voter to whom the ballot
was sent. In any of these cases, the absentee ballot was not cast in accordance with law
and is illegal for the reasons set forth in the preceding sections of this trial brief.

Tt is equally obvious that these votes were cast as a result of the errors, omissions,

neglect and misconduct of election officials. The Elections Code and the applicable WACs

* require clection officials to reconcile the absentee ballots received with the votes counted

or rejected, to ensure that each legal vote is counted, that to ensure that illegal votes are not
counted and that election fraud does not occur. See RCW 294.40.110; WAC
434-240-270. The regulation provides in part:

Each county auditor shall maintain an audit trail with respect
to the processing of absentee ballots which shall include, but
shall not be limited to, the following:
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(7) A reconciliation that all absentee ballots counted plus all
absentee ballots rejected is equal to the total number of
absentee ballots received.

WAC 434-240-270(7) (emphasis added). King County gave the impression of compliance
with this mandate, not by actually keeping track of the absentee ballots, but by consciously
deciding, at high levels within the Division of Records, Elections and Licensing Services,
to falsify the Mail Ballot Report, in order to give the canvassing board and the Secretary of
State the impression of accuracy, when there was none. King County’§ failure to comply
with the statutory and regulatory mandates occurred in connection with the tabulation of by
far the largest segment of the vote that it counted — the absentee ballots — thus
compounding the error, and creating ample opportunity for ballot box stuffing. This
intentional misconduct alone, without regard to any other fact in the case, justifies the

Court in annulling the issuance of the certificate of election under RCW 29A.68.011.

C. The Court Is Required to Set Aside the Election if Error or Misconduct
Under RCW 29A.68.011 Leaves the True Outcome in Doubt.

At the hearing on a number of motions before the Court on May 2, 20035, the Court
addressed an issue not specifically before it, that is, whether in order to prevail the
Petitioners must show the actual affect of the illegal votes on the outcome of the election.
The Court observed that the Petitioners’ argument was persuasive, that is, that if the
Petitioners can prove that the number of illegal votes exceeded the margin of victory, then
the election should be set aside. The Court stated, however, that in its view the election
contest statutes require the Petitioners to show that the illegal votes or misconduct changed
the election results. The Court relied on RCW 29A.68.110 and -.070. The Court observed
in neither Foulkes v. Hays, 85 Wn.2d 629, 732 P.2d 777 (1975), nor Hills v. Howell, 70
Wash. 603, 127 P. 211 (1912), did the courts mention these two statutes, and further
observed that in both cases the courts relied on the existence of fraud to relax the

requirement that the contestant must show that the result was changed. The Court further
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observed that the Petitioners here do not allege fraud, and that the Petitioners therefore
must show that the illegal votes changed the result of the election.

In the view of the Petitioners, there is ample evidence of fraud, and of the
opportunity for fraud, sufficient to give the Court, under any construction of the Elections
Code, authority to annul the election irrespective of proof of the identities of the candidates
for whom the illegal votes were cast. The Petitioners respectfully urge, howcever, that the
Court arrived at the conclusion without the benefit of complete briefing on the matter, and
that in fact under existing law in this state (and elsewhere), the Court has ample authority,
in the absence of proof of fraud, to order that an election be set aside based on either illegal
votes or more general misconduct, even when the election contestant is unable to prove for
whom each illegal or unaccounted for vote was cast.

First, the Washington Supreme Court in Foulkes explicitly held that the court in an
election contest has the authority to set aside an election as a consequence of neglect,
whether or not the contestant is able to prove that, but for the neglect, the contestant would
have won the election. In Foulkes, the county auditor, during the interim between the
original tabulation of the ballots and a recount, kept the ballots in canvas bags in a vault
that was accessible to several persons during working hours. Each bag was closed with a
padlock, but the county had left the keys in the padlock. In the face of conflicting expert
testimony, the trial court found that enough ballots had been altered between the original
tabulation and the recount to have potentially altered the outcome of the election. Because
of the potential alterations, which were in turn made possible because of the neglect of
election officials, the court set aside the election, and ordered a new election.

The trial court did not, however, rely on fraud in determining either to grant the
petition or to order a new election. The trial court concluded only that “the election
officers had been guilty of ‘neglect of duty’ under RCW 29.04.030 [now RCW

29A.68.011] in failing to properly safeguard the ballots from tampering.” Foulkes, 85
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Wn.2d at 631-32. The trial court in its oral opinion found thar “there was, in terms of the

statute, negligence on the part of the election officials that made the fraud possible.” Id.

at 632,

The disappointed candidate appealed, and the Supreme Court affirmed. The court
discussed the interpretation of the very same contest provisions at issue in this contest.
The appellant first challenged the power of the court to inquire into the conduct of
elections. The Supreme Court observed that RCW 29.04.030 (now codified at RCW

29A.68.011) provided statutory authority, but described the statute as

[a] statutory recognition of the powers of superior courts,
acting within their general equity jurisdiction, to intervene in
cases of election fraud or wrongdoing. Such jurisdiction
would exist even without such recognition by virtue of a
Const. art. IV, § 6, unless it were ‘by law vested exclusively
in some other court.””

Id at 632-33 (emphasis added). The court went on to hold that the authority to inquire into
the conduct of elections carries with it all the means to remedy whatever neglect may have
been discovered. “Where appropriate, these necessary and proper powers would include
the power to order a new election where no other remedy would adequately correct
distortions in election results caused by fraud or neglect.”

The appellants specifically argued that RCW 29.65.010 (row RCW 294.68.020)
provided the exclusive remedy, as a subsequently enacted statute. The Supreme Court

rejected that notion as well:

Where the remedy provided in an election contest statute
does not apply to a particular challenge and is not made
exclusive, we have held that the power of a court to entertain
that action under another head of its jurisdiction is
unaffected.

Id at 634. The court went on to observe:

In a situation such as the trial court found existed here, it
might be impossible to show by whom the ballots were
altered, though it is proven that the alteration took place. To
impose a requirement that an election contestant produce a
smoking gun to obtain relief in such circumstances would
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deprive him of relief despite the clear merits of his claim that
the election was invalid. RCW 29.65.010 [row

RCW 294.68.020] therefore did not apply, and the trial court
correctly proceeded under the alternative authority provided
it by RCW 29.04.030 [row RCW 294.68.011].

Id. at 634-35.

Neither does Hill v. Howell, 70 Wash. 603, 609 (1912} stand for the proposition
that an election contest Petitioner must offer positive proof, in connection with a claim of
error under RCW 29A.68.011, that absent the error the Petitioner would have won the
election. In Hill, the Petitioner had lost the election by five votes. The Petitioner asserted
that six votes were illegal (including five allegedly cast by persons not qualified to vote),
and contended that all the votes from one precinct should be disregarded because the
precinct polling place closed earlier than permitted by statute. The court found that four
votes were illegal, and determined that three should be deducted from the total of the
successful candidate. The court declined to disregard the votes from the precinct that
closed early.

Hill has no precedential impact on the current case, for a number of reasons. First,
the Hill court never discussed what must be proven, or what relief was available, under the
predecessor to RCW 29A.68.011. The Petitioners asserted claims and the court decided
the case under Rem. & Bal. Code § 4942, which resembled the current RCW 29A.68.070
(or its county-office equivalent, RCW 29A.68.080):

With reference to general elections, it is provided by statute
(Rem. & Bal. Code, § 4942) that no irregularity or improper
conduct in the proceeding of the board of judges, or any of
them, shall be construed to amount to such malconduct as to
annul or set aside any election, unless the irregularity or
improper conduct shall have been such as to procure the
person whose right to the office may be contested to be
declared duly elected when he had not received the highest
number of legal votes.

Hill, 70 Wash, at 608-09. Second, the Petitioner did not argue, and the court did not
discuss, what relief might have been appropriate if the evidence had shown that the number

of illegal votes, whether or not cast as a consequence of official error or misconduet,
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substantially exceeded the margin of victory, such that the true outcome of the election
could not be known with any reasonable certainty. The court did observe, however, that
“the whole conduct of election officers may, although actual fraud not be apparent, amount
to such gross negligence and such a disregard of their official duties as to render the retumn
unintelligible or unworthy of credence.” fd. at 612. Ultimately, the court in Hi// denied
the writ because there was only evidence of three votes being illegal, while the margin of
victory was five votes. It was thus impossible to conclude that the outcome would have
changed, no matter to whom the illegal vote was attributed. /d. at 613-14.

With respect to challenges under RCW 29A.68.011, -.020 or any other statute or
law, RCW 29A.68.110 and other similar provisions of the election contest statute seem
intended only to guard against the chance that a court might be inclined to annul an
election even if the evidence showed that the alleged irregularities could not possibly have
affected the outcome of the election. If it were the law that an election contest Petitioner
were required to prove that absent the illegal votes the candidate returned would have lost,
and another candidate would have won, then the election contest statutes would provide
the courts with the power to impose only one remedy, the declaration of the challenger as
having been duly elected. In fact, however, the statute gives the court the power of
“annulling and setting aside [the| election, according to the law and the right of the case.”
RCW 29A.68.060. Annulment is a remedy that is plainly appropriate only if the truly
elected candidate cannot be determined. In addition, the relief described as available to the
court for errors or misconduct under 29A.68.011 is broad and unlimited. RCW

29A.68.011 provides that the judge of a superior court

shall, by order, require any person charged with error,
wrongful act, or neglect to forthwith correct the error, desist
from the wrongful act, or perform the duty and to do as the
court orders. . . .

RCW 29A.68.011.
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These same laws make no reference to fraud as giving the courts greater remedzal
authority than in elections the results of which are infected by error, omission, neglect or
misconduct. Indeed, the only mention of fraud in any of the statutes at issue in this case is
in the section caption to RCW 29A.68.011 in the codified version of the statute. The
captions, however, “. . . do not constitute any part of the law.” RCW 29A.04.901.

The legislative history of the statutes suggests, in addition, that the legislature never
intended to tie the remedies in RCW 29A.68.070 and -.110 to the power granted to the
court in RCW 29A.68.011. RCW 29A.68.011 was originally enacted and was long
codified separately from RCW 29A.68.020 et. seq. See n.3 supra. Inthe codification as it
existed in 1975, when Foulkes was decided, the statute that is now RCW 29A.68.011 stood
alone in the General Provisions chapter of Title 29. It was only in 2003 that the legislature
recodified all provisions regarding election contests under the same chapter of Title 29A.

Courts in other states have annulled elections where irregularities irretrievably
obscured the true résult of the election. See Griffin v. Burns, 570 F.2d 1065, 1080 (1st Cir.
1978) (ordering new election where “the closeness of the election was such that, given the
retroactive invalidation of a potentially controlling number of the votes cast, a new primary
was warranted”); Gooch v. Hendrix, 5 Cal. 4th 266 (1993) (ordering new election where
number of illegal votes appeared sufficient te change outcome of election); McCavitt v.
Registrars of Voters, 385 Mass. 833, 849 (1982) (“[W]henever the irregularity or illegality
of the election is such that the result of the election would be placed in doubt, then the
election must be set aside and the judge must order a new election.”); Ippolito v. Power, 22
N.Y.2d 594 (1968) (new election required where number of votes cast in excess of number
of voters who signed registration cards exceeded respondent’s margin of victory);
Hardeman v. Thomas, 208 Cal. App. 3d 153 (1989) (ordering new election where 17
contested votes exceeded 16 vote margin of victory); Hitf v. Tressler, 4 Ohio St. 3d 174

(1983) (requiring new election where voting machine malfunction failed to register votes
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within margin of victory); Marks v. Stinson, 19 F.3d 873, 887 (3rd Cir. 1994) (| W Jhere
there is substantial wrongdoing in an election, the effects of which are not capable of
quantification but which render the apparent result an unreliable indicium of the will of the
electorate, courts have frequently declined to allow the apparent winner to exercise the
delegated power.”); Howell v. Fears, 275 Ga. 627, 628 (2002) (“It was not incumbent
upon [contestant] to show how the Precinct 9 voters would have voted if their ballots had
been regular. He only had to show that there were enough irregular ballots to place in
doubt the result. He succeeded in that task.”).”

As a matter of both law and policy, the decision of the voters is best protected by
ordering a revote or new election where unlawful votes exceed the margin of victory. In
Gooch v. Hendrix, 5 Cal. 4th 266 (1993), the court acknowledged that when illegal ballots
have been counted along with other ballots, “it cannot . . . be determined with
mathematical certainty how the illegal votes on the illegal ballots were cast.” /d. at 281.
When this calculation cannot be made, the Court cannot, pursuant to the statute, deduct the
illegal votes from the defendants to determine who received a majority of the lawful votes
cast for each office. Id. Courts should act to void an election where “illegal votes cannot
be attributed to any one candidate, but nevertheless ‘appear’ sufficient in number or effect
to have altered the outcome of the election.” Id. at 283. The court observed that while
technical errors that do not affect the result will not void an election “neither the policy nor

the rule has been invoked (o uphold the election in the face of illegalities which affected

3 In the analogous context of federal elections, the United States Congress has also
determined that a new election is required where vote contamination made it impossible to
determing a winner. “Declaring a vacancy in the seat is one of the options available to the
House of Representatives and is generally exercised when the House decides that the
contestant, while [he] has failed to justify his claim to the seat, has succeeded in so
impeaching the returns that the House believes it is the only alternative available to
determine the will of the electorate is to hold a new election.” H.R. Rep. No. 626, 92nd
Cong., 1st Sess., Tunno v. Veysey at 11 (internal citations omitted), see also Deschler s
Precedents Ch. 9 § 49.1 at 509 H.R. Rep. No. 2255, 83rd Cong., 31d Sess. Ray v. Jenks
(1938)), § 4714 at 495 (H.R. Rep. No. 334 73rd Cong., 2nd Sess. Kemp, Sanders
Investigation (1934)).
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the result — a situation in which the will of the people may be thwarted by upholding an
election.” Id. at 284 (citations omitted); see also Creamer v. City of Anderson, 124 S.E.2d
788 (S.C. 1962) (holding that 73 votes in special annexation election were illegally cast,
and that they should all be withdrawn from the winning side in an election contest);
Briscoe v. Between Consol. Sch. Dist., 156 S.E. 654, 656 (Ga. 1931) (election should be
voided assuming that challenged voters “had all voted against the result reached”);
Maloney v. Collier, 83 8.W. 667 (Tenn. 1904) (election would be void if the challenged
votes were enough to “change the result of the election in the county if all should be
treated as voting one way, which is the legal test applicable under the circumstances™).
Apportionment, while an option, is clearly an approach that is second best to the
remedy of a new election the results of which may be ascertained with certainty. In
contrast to the “element of chance™ raised by allocation of votes by apportionment, the

proper remedy is to void the election to protect the integrity of the election:

[T]he rule that has been followed by this court for more than
a century and a half in cases involving election to public
office . . . is better calculated to safeguard the purity of
elections by sending the matter back to the people whenever
so many illegal votes have been cast that their deduction
from the winning side would aftect the result, so that upon a
new election it may be determined with certainty which
candidate, or which side of the question, has received ‘the
greatest number of unquestionable votes.”

Creamer v. Anderson, 240 S.C. 118, 125 (1962).

In Ippolite v. Power, 22 N.Y. 2d 594 (N.Y. 1968), apportionment of the vote would
not have changed the results, because the percentage going to each candidate would have
split the disputed vote evenly and would not have overcome the 17-vote margin of victoty.
Despite this, the court ordered a new election because “it does not strain the probabilities to
assume a likelihood that the questioned votes produced or could produce a change in the
result.” Id. at 598; see also McCavitt, 385 Mass. at 850 (declining to apportion votes

because it would require the court “to follow an arbitrary rule which is inconsistent with
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the theory of a popularly elected representative government.”). As these other jurisdictions
agree, the interests and decisions of voters are best protected by a revote when the number
of problematic ballots is s0 large and the margin of victory so small.

Ultimately, perhaps the most persuasive argument in favor of annulment due to
uncertainty is the sheer numbers of illegal or questioned votes in this case. The final
margin of decision was 129 votes, out of more than 2,9 million cast. This is not a case,
like Hill v. Howell, for example, in which the margin was five votes, and in which about
that many votes were in question. Here the margin was 129 votes in the second recount,
the only tally that gave the election to Gregoire. The number of 1llegal votes or questioned
votes is in excess of three thousand, most of which were cast or counted in King County,
which went 57.66% for Gregoire, and 40.02% for Rossi. If the number of illegal votes
were 500,000, out of 2.9 million cast, there is no question how the Cowrt would rule. And
if the number of questioned votes were 100, there is likewise no question how the Court
would rule, In this case, Foulkes permits and the circumstances demand that the Court
annul the election, whether or not the Court is persuaded that absent the errors Rossi would

have prevailed in the election.

D. The Petitioners’ Burden Is Proof by a Preponderance of the Evidence,
Not by Clear and Convincing Evidence.

Washington case law is clear that the burden of proof'in election contest cases
where the Petitioner alleges neglect and error is “preponderance of the evidence.” Foulkes
v. Hays, 85 Wn.2d 629, 636 {1975) (where appellant alleged “neglect of duty,” expert
testimony “amounted to substantial evidence in support of the trial court’s holding that, by
a preponderance of the evidence, [n]eglect, not [raud, had been shown.”) (emphasis
added). Petitioners’ contest petition alleges neglect and error under RCW 29A.68.011, and
the Foulkes standard is directly on point. Thus, the appropriate standard for the Court to

apply at trial is preponderance of the evidence.’

® Although the Court made a preliminary ruling on the standard of proof at the May 2,
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The position taken by the WSDCC in its motion in limine is contrary to
Washington Supreme Court decisions and cases from other jurisdictions. Dumas v.
Gagner, cited by the WSDCC for the proposition that the standard is “clear and
convincing,” 1s distinguishable. In Dumas, the court went on to state that “clearly invalid”
means that the contestant must demonstrate more than an “informality or irregularity in an
election which did not affect the result.” 137 Wn.2d 268, 283 (1999). The court did #ot
state that “clearly invalid” requires “clear and convincing” proof in every election contest
case, nor can such a proposition be inferred given Foulkes v. Hays.

Other jurisdictions require election contestants to prove election errors by a
preponderance of the evidence. See, e.g., Kirk v. French, 324 N.J. Super. 548, 552 (1998}
(where Petitioner alleged inadvertently rejected votes, “petitioner must present proofs by a
preponderance of the credible evidence.”) (emphasis added); Walsh v. Rogillio, 768 So. 2d
653, 656 (La. App. 2000) (“[t]he plaintiff in an election matter has the burden of proof by a
preponderance of the evidence.”); In re Election of United States Representative for
Second Congressional Dist., 231 Conn, 602, 629 (1994) (where contestant alleged
irregularities and improper counting of ballots, proper burden of proof is by a
preponderance of the evidence). See also 29 C.J.S. Elections § 482. Where, as here,
Petitioners allege error and neglect, the appropriate burden of proofis preponderance of the

evidence, and the WSDCC offers no credible argument to the contrary.

2005 hearing on the motions in limine, 1t invited the parties to revisit the issue in later
briefing.
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E. Petitioners May Satisfy the Requirements of RCW 29A.68.070 (if
Applicable} Through the Use of Proportionate Deduction of 1llegal
Votes.

1. Proportional Deduction May Constitute Clear and Convincing
Proof of the Number of Illegal Votes Each Candidate Received.

Assuming arguendo Petitioners must proffer clear and convincing proof (rather
than the preponderance of proof) of the candidate for whom each illegal vote was cast,
Petitioners may use proportional deduction to meet their burden.’

Proportional deduction is circumstantial evidence of who received more votes in
the 2004 gubernatorial election. See Oral Op. 2/4/05 at 5; Secretary of State’s Response on
Whether Expert Testimony Concerning Proportional Analysts is Barred by RCW 29A.68,
at 3-5. Circumstantial evidence can constitute clear and convincing proof of disputed
facts. See, e.g., Miller v. Spokane Ini’l Ry. Co., 82 Wash. 170, 175-76 (1914) (*Whilst
written instruments cannot be set aside, except upon clear and convineing evidence, and
the court so instructed, it is not to be forgotten that circumstantial evidence is often more
potent than direct evidence.”); Great Am. Ins. Co. v. K&W Log, Inc.,22 Wn. App. 468
(1979). Similarly, expert testimony may constitute clear and convincing proof. See
Foulkes, 85 Wn.2d at 646 (“The extensive expert testimony provided virtually the ‘clear,
cogent and convincing’ proof of impropriety appellant argues was necessitated by
respondent’s allegation of fraud.”); In re Colyer, 99 Wn.2d 114, 135-36 (1983). Courts
thaf have considered specifically whether expert statistical testimony may constitute clear
and convincing proof have answered affirmatively. See, e.g., United States v. Alameh, 341
F.3d 167, 172 (2d Cir. 2003) (statistical evidence may be used to meet clear and

convincing evidence standard for proving selective prosecution).® It follows that

7 Clear and convineing proof is more stringent than the preponderance of the evidence, but
it need not foreclose reasonable doubt. See Wash, Pattern Jury Instructions — Civil 21.00,
160.03; see also Black’s Law Dictionary 596 (Bryan A. Gamer ed., 8th ed. 2004)
(“Evidence indicating that the thing to be proved is highly probable or reasonably
certain.”).

8 Expert statistical testimony may in some cases establish proof beyond a reasonable doubt.
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Petitioners’ expert testimony is capable of clearly and convincingly proving that Rosst

received more legal ballots than Gregoire or for whom the illegal votes were cast.

2. Petitioners May Satisfy RCW 29A.68.110 by Proportional
Deduction of Votes.

The Court has previously stated that “neither specifically has our state legislature,
nor our courts established any guidehines” govemning the admissibility of evidence of
proportional deduction of illegal votes. Oral Op. 5/22/05 at 3. Petitioners’ expert
testimony on proportional deduction of votes can satisfy RCW 29A.68.110’s requirement
that an election contestant show “the illegal votes that . . . have been given to the other

person.”

a Proportional Deduction Is an Accepted Means of
Determining for Whom 1llegal Votes Have Been Cast.

Numerous states deem proportional deduction of votes sufficient to overtum or
decide an election. In Frese v. Camferdam, 76 I11. App. 3d 68 (1979), the court affirmed a
trial court decision overturning the results of an election and seating an election contestant
by proportional deducting illegal votes “in a ratio of each candidate’s vote at a given
polling place to the total vote cast at that place with respect to the type of ballot cast.” See
also McNabb v. Hamilton, 349 111. 209 (1932), over 'd on other grounds Waters v. Heaton,
364 111, 150 (1936); Ellis ex rel. Reynolds v. May, 99 Mich. 538 (1894); Heyfron v.
Mahoney, 9 Mont. 497 (1890); ¢f O'Neal v. Shaw, 248 111. App. 3d 632 (1993} (pleadings
that stale proportional deduction of illegal votes would reverse results of election are
legally sufficient); Ollman v. Kowalewski, 238 Wis, 574 (1941) (proportionally deducting
excess votes and reversing results of election). In other cases, proportional deduction has
decided elections. See Dirst v. McDonald, 372 T11. 498 (1939) (if illegal votes excluded
pursuant to witness testimony rather than proportionally deducted, election result would

have changed); Rhyan v. Johnson, 364 111. 35 (1936) (same). In addition to cases where

See, e.g., People v. Hill, 624 N.Y.8.2d 79, 80-81 (N.Y. 1995) (reversing conviction on
other grounds).

PETITIONERS” TRIAL BRIEF -38 Davis “irigh(t) Tremaine LLP
AW OFFICES
SEA 1645929v] 55441-4

2600 Century Square - 1501 Fourth Avenus
Seatile, Washington J8101-1638
(206) 622-3150 « Fax: (206) 628-7699




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

proportional deduction has led a court to decide or overturn an election, it has been held
appropriate (if not sufficient) in dozens of other cases. See T'able affixed hereto as Exhibit
A,

Moreover, proportional deduction can be used to decide elections in which there
were many voters. The Illinois Supreme Court said that it would have used proportional
deduction to decide a gubernatorial election contest if the action were properly plead. See
In re Contest of the Election for the Offices of Governor and Lieutenant Governor, 93 1.
2d 463 (1983). Reasoning from the position that “a statewide contest differs from one on a
smaller geographic scale only in that many more precincts are involved,” id. at 481, the
Illinois Supreme Court dismissed a gubernatorial election contest because there were “no
facts alleged from which the court [could] determine the number of votes that should be
deducted from the total votes of [the] candidates,” id. at 489. Unlike the Tllinois
contestants, Petitioners in the instant contest have sufficiently plead their case and are
prepared to demonstrate in which precincts the irregularities occurred and the illegal votes
were counted. Proportional deduction is likewise the U.S. House of Representatives’
accepted method for deciding election contests. “The general rule in the House for
deduction of illegal votes where it is impossible to determine for which candidate they
were counted requires reducing the total vote count in affected precincts in proportion to
the percentage of votes received by each candidate in each precinct to eliminate the
improper ballots from the vole count.” H.R. Rep. No. 416, 105th Cong., 2nd Sess., at 8
n.220 (1998) (majority view)} (quotations omitted), accord id, at 1053-59 (minority view).

As such, the Court should use proportional deduction to decide the instant contest.

b. Expert Statistical Analysis Has Been Used to Overturn
Election Results Where the Contestant Would Have
Prevailed “But for” Illegal Votes.

Expert statistical testimony was used by a federal district court to overturn an

election canvass in Marks v. Stinson, 19 F.3d 873 (3”I Cir. 1994). Marks was a federal
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civil rights action resulting from a Pennsylvania State Senate election in which one of the
candidates, William Stinson, colluded with the Philadelphia County Commissioners and
engaged in absentee ballot fraud. The federal district court issued a preliminary injunction,
the effect of which “was to require the decertification of the candidate previously declared
to be the winner and the certification of his opponent.” Marks, 19 F.3d at 875. The United
States Court of Appeals for the Third Circuit partially vacated the injunction, stating that
“the district court should not direct the certification of a candidate unless it finds, on the
basis of record evidence, that the designated candidate would have won the election but for
wrongdoing.” Id. at 889.°

On remand, the district court found that “but for” the absentee vote fraud, candidate
Marks would have pre:vailed.10 While the burden of proof in Marks was unique — “[w]hat
is required is evidence and an analysis that demonstrate that the district court’s remedy is
worthy of the confidence of the electorate,” see 19 F.3d at 889 n.14 —the burden was
almost certainly greater than a preponderance of the evidence. The court in making this
determination considered testimony from three expert statisticians. See Marks v. Stinson,
1994 U.S. Dist. LEXIS 5273 (No. 93-6157) (E.D. Pa. April 26, 1994). One expert,
Dr. Brian Sullivan, used proportional deduction virtually identical to Petitioners’ expert
testimony. See id at *63-64. Dr. Sullivan also used a proportional deduction-type
approach to account for the possibility that certain illegal votes were recaptured under

Pennsylvania law. See id. at *66."' While the Marks court relied on both expert statistical

® In ordering the remand, the Third Circuit cited Curry v. Baker, 802 F.2d 1302, 1313 (11th
Cir. 1986), which approved of a state political party’s use of expert opinion testimony from

political scientists in an election contest rather than requiring “voter-by-voter testimony.”
See Marks, 19 F.3d at 889 n.14.

1% As the scope of the remand was only to determine which candidate had received more
legal votes, Marks’ unique procedural posture does not distinguish it from the instant
situation.

1 Vote recapture refers to the possibility that “voters who cast illegal absentee ballot votes
would have gone to the polls or otherwise cast legal votes.” Marks, 1994 U.S. Dist. LEXIS
at *64.
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testimony and other evidence in making its determination, the expert testimony was an
important part of its decision and was the only evidence sufficient to address the vote
recapture issue. The Third Circuit affirmed. Marks v. Stinson, 37 F.3d 1487 (3d Cir.
1994),

As in Marks, the Court must determine, inter alia, if “but for” the illegal votes the
outcome of the 2004 gubernatorial election would have differed. Marks was a more
difficult case for proportional deduction than the instant suit because the court accepted
statistical evidence not just about how to allocate illegal votes, but aboﬁt how many illegal
votes were cast. The thousands of illegal votes at issue in the instant contest, more than the
total number of absentee ballots in Marks (legal and illegal), render expert statistical

testimony the only practical way to make the “but for” showing.

3. Petitioners May Satisfy RCW 29A.070°s Requirement by
Proportional Deduction of Illegal Votes.

[f the election officials’ negligence is actionable, and RCW 29A.68.070 applies to
the instant contest, Petitioners may show that Gregoire did “not receive the highest number
of votes™ by proportional deducting the illegal votes from Gregoire and Rossi’s totals.

RCW 29A.68.070 differs from RCW 29A.68.110 because the latier requires that an
election contestant show that illegal votes “have been given to the other person,” whereas
the former requires that the contestant, in addition to showing irregularities, show that the
putative victor “did not receive the highest number of legal votes.” Even if the Court does
not believe that Petitioners’ expert statistical testimony is sufficient to meet their burden of
proof under RCW 29A.68.110, RCW 29A.68.070 speaks of aggregate proof with an
emphasis on legality rather than illegality, i.e., the “number of legal votes.” The
touchstone of an RCW 29A.68.070 claim is election officials’ misconduct, which can
manifest itself in many ways, of which illegal votes are only one species. An RCW
29A.68.110 contest does not require irregularities sufficient to state a claim under RCW

29A.68.070. If the same quantum of proof under RCW 29A.68.070 as RCW 29A.68.110
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were required for the illegal votes (rather than the misconduct), the former would (for
illegal votes) incorrectly be subsumed in the latter. The two statutes are not coextensive,
and should not be so construed. Courts in numerous jurisdictions have held proportional
deduction the appropriate mechanism for eliminating the effects of illegal votes that cannot
be identified individually, see supra Part [LE.1.a, and this aggregate proof should satisfy
RCW 29A.68.070’s materiality requirement.

Moreover, the Court may, under RCW 29A.68.070, order a new ¢lection if ¢lection
officials’ neglect makes it impossible to determine whether Gregoire or Rossi received
more votes. In Hill v. Howell, 70 Wash. 603, 612-13 (1912), the Washington Supreme
Court stated that election returns may be disregarded if “it is impossible . . . to arrive at any
certain result whatsoever.”'? The court in Green v. Reyes, 836 S.W.2d 203 (Tex. Ct. App.
1992), faced an analogous situation. In Green, the court was unable to attribute 126 illegal

votes to either candidate “because the testimony of the voter was unable to be obtained or

~ the voter did not remember how he or she voted.” 7d at 205. The court heard expert

testimony about how the votes should be apportioned, but decided the testimony was “loo
unreliable to ascertain the true outcome,” and accordingly ordered a new election. /d. at
206. The Green court did not assume error and order a new election merely because there
were more illegal votes than the margin of viclory, which the court has indicated it will not
do. See Oral Op. 5/2/05 at 13. Instead, the Green court ordered a new election when it
because apparent that not only were there more illegal votes than the margin of victory, but
that it was impossible even for expert testimony to ascertain the election’s result with a
sufficient degree of certainty. Similarly, if the election officials’ negligence has rendered it
impossible for the Court to arrive at a certain outcome in the instant contest, the Court

should order a new election.

12 Hill was decided under Rem. & Bal. Code § 4942, the predecessor to RCW 29A.68.070.
While Hill is a plurality opinion that has been circumscribed by subsequent legal
developments, its statement about impossibility is pertinent to the instant contest.
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F. WSDCC Issues.
The Petitioners anticipate that the WSDCC will argue that the Court should rule

that some 1700 provisional ballots cast in four eastern Washington counties are illegal
because the counties did not specifically compare the signatures on the provisional ballot
outer envelopes with the signatures in the county voter registration records, or made the
comparisons after certification of the election.

The Petitioners also anticipate that the WSDCC will argue that the Court should
count King County ballots in several categories where King County election workers, after
investigation, decided not to count the ballots. Specifically, Petitioners anticipate that the
WSDCC will argue that (a) King County should have counted some of a group of 622
provisional ballots even after King County’s investigation showed that the voter
regisirations had been cancelled; (b) King County should have counted 34 of some 208
provisional ballots where, after several reviews, the county could not confirm that the
ballats were cast by registered voters; and (¢) that King County should count 123 “no
signature on file” absentee ballots despite the fact that registration records lacked the
signature required by RCW 29A.04.210.

1. The 1700 Eastern Washington Ballots Are Not Hlegal Ballots.

The WSDCC may attempt to offer evidence that in four eastern Washington
counties, the county election officials counted a total of 1700 provisional ballots without
specifically comparing signatures. The evidence will show that the counties did in fact
check to verify that the voters were in fact currently registered to vote and had not
previously voted m the election. In addition, three of the counties later compared
signatures and found that all matched. Benton County declined to go back and check.

The short answer to the WSDCC’s argument is that these ballots are not illegal. As
argued above, a ballot, to be illegal, must be illegal when cast. The voters who cast these

ballots cast them legally. In order to prevail on this argument, the WSDCC would be
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required to prove that individual voters who cast these ballots in fact were not registered,

or had already voted. The WSDCC will have no such proof at trial.

2. The 622 Provisional Ballots of Yoters Whose Registration Had
Been Cancelled.

“Only a registered voter shall be permitted to vote: (1} At any election held for the
purpose of electing persons to public office.” RCW 29A.04.210. Registration is
administered on a county-by-county basis. A person’s registration will be canceled when
it is determined the person is no longer entitled to vote in the county. See generally RCW
29A.08.350(7), 420, 510-610.

RCW 29A.08.625 establishes procedures to be followed when a voter whose
registration has been canceled appears at a polling place on election day and seeks to vote.

It provides, in pertinent part:
29A.08.625; Voting by inactive or canceled voters.

(2) A voter whose registration has been properly
canceled under this chapter shall vote a provisional ballot.
The voter shall mark the provisional ballot in secrecy, the
ballot placed in a security envelope, the security envelope
placed in a provisional ballot envelope, and the reasons for
the use of the provisional ballot noted.

(3)  Upon receipt of such a voted provisional
ballot the auditor shall investigate the circumstances
surrounding the original cancellation. If he or she
determines that the cancellation was in error, the voter’s
registration must be immediately reinstated, and the voter’s
provisional ballot must be counted. If the original
cancellation was not in error, the voter must be afforded the
opportunity to reregister at his or her correct address, and the
voter’s provisional ballot must not be counted.

In connection with the 2004 general election, King County rejected 622 provisional ballots
because it determined that the voters’ registrations had been properly canceled. King
County has provided a list of the 622 voters, and identified the reason for the cancellation
of their registrations. The King County records show that the registrations had been

cancelled for a variety of reasons, including:
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a. that the voter had requested cancellation of his or her registration,;

b. that the Secretary of State had notified King County that the voter
had more recently registered to vote in another county;

C. that a clerk of a superior court had notified King County elections
officials that a jury summons sent to the voter’s address had been returned as undeliverable
or that the voter had notified the jury commissioner in response to a jury summons that the

voter had moved to a different county;

d. that the voter had been convicted of a felony;

e. that the Bureau of Vital Statistics had received a death certificate for
the voter;

f that a national change of address report showed that the voter had

moved outside of the county;
g. that the voter had not voted in two consecutive elections; and
h. that an ahsentee ballot sent to the voter had been returned as
undeliverable or as subject to forwarding to a new address outside the county.

It appears that WSDCC will contend that King County did not conduct a
sufficiently thorough investigation at the time the provisional ballots were cast and that if a
sufficient investigation had been conducted, some of the 622 cancellations would have
been found to be erroneous. Recent questioning in depositions also sugpests that WSDCC
may contend, as to some of the proper cancellations, that King County should have
forwarded the provisional ballot to another county even if the voter had provided a King
County address on the provisional ballot envelope. We address each of these issues in

turn.

a. Provisional Ballots in Conjunction With Cancelled
Registrations.

RCW 29A.08.0625 requires that, upon receipt of a provisional ballot cast by a voter

whose registration has been canceled, “the auditor shall investigate the circumstances
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surrounding the original cancellation.” As in all areas of the law, a requirement to conduct
an investigation calls for a reasonable investigation, not a perfect investigation.”* The
judgment of election officials regarding the scope of a reasonable investigation must be
given due respect. See generally McDonald v. State, 153 Wn.2d 201, 204-206 (2004),
Vangor v. Munro, 115 Wn.2d 536, 543 (1990) (acts of registration officers in certifying
genuine and spurious signatures on petitions are acts of authorized discretion).

The evidence here will show that King County officials did conduct reasonable
investigations of the 622 ballots and that their determinations that the registrations were
properly cancelled should be respected. Records of cancellations are maintained for two
years, pursuant to RCW 29A.08.540. King County personnel éxamined those records and
came to reasonable conclusions that the cancellations had been appropriate. WSDCC will
not be able to show that the investigations were inadequate.

It should also be noted that those who cast provisional ballots are notified, at the
time of submitting the provisional ballot, that they may access a [ree system (such as a
toll-free telephone number or website) and find out whether their ballot was counted and, if
not, why not. See WAC 434-253-048. Any of the 622 ﬁrovisional voters in question could
have accessed either of the free systems King County olfered, leamned that their ballot was
not counted because their registration had been cancelled and, if they believed this
determination had been erroneous, contacted King County to have the error corrected prior

to certification of the vote.

13 See, e.g., Singh v. Blue Cross/Blue Shield, 308 T.3d 25, 43 (1st Cir. 2002) (investigation
under Healthcare Quality Tmprovement Act); Ulreich v. Ameritech Cellular Comm., Inc.,
1999 WL160838 (N.D. I1l. 1999) at *6 (*Title VII does not require an employer to conduct
a perfect investigation™); In re Davis, 152 Wn.2d 647, 734-743 (2004) (alleged inetfective
assistance of counsel); Rizzuti v. Basin Travel Service, 125 Wn. App. 602 (2005) (insurer’s
investigation of coverage); Boes v. Bisiar, 122 Wn. App. 569, 574 (2004) (service by
publication); Kauzlarich v. Yarbrough, 105 Wn. App. 632, 643 (2001) (qualified privilege
in defamation action).
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The WSDCC will not be able to show that more than a handful of the cancelled
registrations were cancelled in error. During the course of the depositions, only one such
apparent error was brought forth, involving a situation in which two individuals had the
same name.

b. Forwarding of Provisional Ballots.

Late in the depositions, apparently as a result of having realized that nearly all of
the 622 registration cancellations in tssue were proper, WSDCC’s deposition questions
suggested that it would take a new tack, contending that King County should have
forwarded provisional ballots cast by individuals whose registrations had been properly
canceled to other counties.

WAC 434-253-047(5) provides:

{5) Ifthe voter is a registered voter in another county or
state, the auditor shall forward the ballot and a corresponding
voter guide, or other means by which the ballot can be
interpreted including rotation if applicable, within five
working days after election day to the supervisor of elections
for the county for which the voter is resident. If the
provisional ballot envelope is not signed by the voter, a copy
of the poll book shall be included. If the county is not
known, it shall be forwarded to the secretary of state, or
counterpart, for the state in which the voter is resident.

The evidence will show that when the individual in question listed an out-of-King-County
address on his or her provisional ballot, King County did in fact forward the provisional
ballot to the appropriate county. In other circumstances, it was not possible to tell with any
certainty “[i}f the voter is a registered voter in another county.”

During depositions, WSDCC attempted to rely on records prepared by the
Secretary of State identifying several individuals who did not indicate on their provisional
ballots that they were registered or had an address in another county, but who appeared to
have registered in more than one county at one time or another. King County personnel
testified, however, that it was not possible to tell from the cancellation records whether the

appearance of a name on the Secretary of State’s list reflected a valid and current
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registration in another county as of the November 2004 general election. Some of the
registrations listed for other counties were three years old. Carlos Webb, the Assistant
Collections Superintendent in charge of provisional ballots, testified that it would not have
been prudent to forward provisional ballots based on this information.

In any event, it is not sufficient to say that a provisional ballot should have been
forwarded to another county. WSDCC must also establish that the voter in question was
properly registered in the other county, that no other vote had already been cast by that
person in that county, and that election officials in the other county would have counted
the provisicnal ballot upon receipt. Thus far, WSDCC has proffered ne evidence on these
points. In the absence of evidence, one can only speculate as to whether the individuals in
question, who did not provide any out-of-King-County address on their provisional ballot,
were properly regisfcred in other counties that would have counted their votes.

3. The “Needs Further Research” Ballots.

In addition to confirming that the 622 registrations discussed in the previous
section were properly cancelled, King County’s investigation of the provisional ballots
determined that 208 of the ballots appeared to have been cast by individuals who were not
registered King County voters, but for which workers hoped further research might lead to
a different determination. As of the date of certification, after multiple efforts by election
workers to determine whether they had been cast by registered voters, these ballots could
not be confirmed to have been cast by registered voters and therefore remained in the
“need further research” bin. The WSDCC has apparently selected 34 of these ballots
(perhaps by contacting the voters to determine if the voters cast their ballots for Gregoire)
and intends to argue that King County erred in not counting these ballots.

The selection of 34 of the ballots may represent a concession that proof of
regisiration 1s lacking with respect to the remaining ballots, or may represent the sort of

“cherry picking” that the Secretary of State opined was inappropriate when the issue of
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offsetting errors was first briefed to this Court. Secretary of State’s Response on Whether
Offsetting Errors are Allowed under RCW 29A.68 (April 20, 2005) at 2-3. WSDCC
should not be permitted now to selectively cherry pick a subset of the 208, presumably
only those they expect included votes for Gregotre, and then argue that only these votes
should be recounted. Selective recounting, particularly selective recounting of votes
chosen because of the way the vote is believed to have been cast, fundamentally impairs
the integrity of the recount process and of the election itself, whether the recount is
performed by county workers before certification, or by this Court afterward.
For WSDCC to prevail on these claims, it must satisfy three prerequisites:

1. That King County election officials, despite having made at least
two and as many as four attempts to investigate the votes in question, did not conduct a
reasonably sufficient investigation;

2. That, had a reasonable investigation been conducted, the voters in
question would have been found to have been registered; and

3. That if a registration had been found for the individual in question,
the signature on the provisional ballot would have matched the signature on the
registration.

4, That the individual had not.already cast a ballot in the same election.

As noted above, the requirement of RCW 29.08.625 that election officials

investigate the circumstances surrounding provisional ballots requires a reasonable
investigation, not a perfect investigation. The evidence will show that King County
election officials conducted such an investigation here. Prior to certification, King County
election workers investigated each of the “needs further research” ballots at least twice,
and some as many as four times, and could not find sufficient evidence to determine that
the ballots had been cast by registered voters. Nor did any of the individuals in question

contact King County after checking either the website or the toll free telephone bank (parts
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of the free access system that King County established pursuant to WAC 434-253-048) to
claim that they were registered voters. King County’s decision not to count these ballots
was not neglect or error. King County processed the ballots in the manner required by law.

The WSDCC should not be heard to now argue, six months after the election, that
its judgment in hindsight is superior to that reached after the multiple investigations by the
King County election workers. This is particularly the case because it appears that the
WSDCC has thus far in depositions relied on a database that differs from the database as it
existed on election day and through certification. Tmmediately prior to election day, as is
its normal practice, King County “froze” the database of registered voters. After
December 28, 2004, King County updated its voter registration records to reflect new
registrations and changed information received during the preceding months. During the
recently concluded depositions, WSDCC relied on a version of the database that appeared
to have been created after changes had been made to the data, not the relevant database as
it existed at the time of the election and certification. Post-certification changes to the
database may not be used to attack the reasonableness of the investigation that informed
the certification.

Even if the two to four investigations of each of these ballots conducted by King
County election officials were deemed insufficient, if WSDCC cannot go further and
establish that the individuals in gquestion were in fact registered, their votes cannot be
counted. Registration is a prerequisite to voting. RCW 29A.04.210. Petitioners expect the
evidence offered by WSDCC will show that few, if any, of the 34 balléts in question were
cast by registered voters.

Even if a registration were found that appeared to be for one of the individuals in
the “needs further rescarch” category, “[a] provisional ballot cannot be counted unless the
voter’s name, signature, and the date of birth, if available, matches a voter registration

record.” WAC 434-253-047 (emphasis added). Thus, the signatures on the provisional
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ballot and registration must match before the ballot can be counted. Testimony at the
depositions indicated that at least one of the ballots being challenged by WSDCC lacks a
signature and that substantial doubts existed as to whether signatures on ballots and
registrations matched with respect to other ballots. Moreover, decisions by King County
personnel that the signatures on the ballots in question do not match are not open for
discussion at this time. WSDCC has disclaimed any intent “to challenge County election
officials’ discretionary decision making over signature mismatches.” WSDCC’s
Opposition to Petitioners” Motion in Limine to Exclude Evidence Concerning Previously
Rejected Ballots and Other “Offsetting Exrors™ at 1.

Finally, a provisional ballot in the “needs further research™ bin may not be counted
unless and until it is determined that the person who submitted it did not also cast another
ballot in either King County or another county. The WSDCC has thus far come forward
with no evidence on this point.

4. The “No Signature on File” Absentee Ballots.

Pursuant to RCW 29A.04.210 and RCW 29A.40.010, registration is a prerequisite
to casting an absentee ballot. RCW 29A.40.110(3) provides further that election officials
“shall verify that the voter’s signature on the return envelope [of an absentee ballot) is the
same as the signature of that voter in the registration files of the county,” and WAC
434-240-240 mandates that “an absentee ballot shall be counted only if: ... (3) The
signature has been verified by the county canvassing board. . . .”” (emphasis added).

From these provisions, it is clear that an absentee ballot may not be counted unless
the voter’s signatures on the ballot and the repistration records match. The evidence will
show that King County rejected fewer than 170 absentee ballots because of the absence of
any registration signaturc on file. Petitioners anticipate that WSDCC will seek to induce
the Court to count 123 of these ballots. Again, Petitioners do not know the basis on which

WSEDCC selected these 123, but it seems likely, in light of the WSDCC’s previous
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selective efforts to rchabilitate ballots, that the WSDCC has contacted these voters to
determine that they marked their absentee ballots for Gregoire.

The ballots in question do not lack matching registratioﬁ signatures due to any lack
of effort on the part of King County. During the summer of 2004, Elections
Superintendent Bill Huennekens made it a priority to identify registrations lacking
signatures and to obtain signatures for those registrations. A large number of people were
assighed to this effort, both during the summer and in December, prior to certification of
the King County vote. These employees searched for signatures on registration records,
which are located in only five sources in four physical locations. During the summer, King
County wrote to the individuals for whom registrations on file lacked signatures and asked
them to update théir records. If those individuals attempted to vote in the primary, King
County wrote to them again after the primary, repeating this request. When the individuals
in question mailed in absentee ballots for the general election, King County wrote to them
yet again and again requested that they update their records. See McDonald v. Secretary of
State, 153 Wn.2d 201, 205 (2004). Thus, these voters received at least two, and in some
cases three, requests to provide a signature on their registration record. If the voter had
responded with an updated signature prior to certification, their ballot would have been
counted. They were given multiple opportunities to ensure that they were properly
registered and that their vote would be counted. If certain selected voters are permitted to
update their registrations after certification, Petitioners should be permitted to provide
evidence of hundreds of ballots wrongfully rejected as a result of signature
Mmiscomparisons.

Ultimately, however, no matter how much or how little effort King County devoted
to attempting to induce an individual to update his or her registration, that person’s
absentee ballot “shall be counted only if” the “voter’s signature on the retum envelope is

the same as the signature of that voter in the registration files of the county.” RCW

PETITIONERS’ TRIAL BRIEF - 52 Davis Wright Tremaine LLP

. LAW QFFICES
SEA 1645929v1 554414 2600 Ceneury Square - 1501 Fourth Avenue

Scatths, Washington 98101-1688
(206) 622-3150 - Fax. (206) 628-7699




e I =

10
11
12
i3
14
15
16
17
18
19
20
21
2

24
25
26
27

29A.40.110(3), WAC 434-240-240. If there is no signature in the registration files, the
vote may not be counted.

During discovery, the WSDCC issued a subpoena to the Department of Licensing
to obtain driver’s license records for these 123 voters. Based on the WSDCC's deposition
questions, it appears that it will ask the Court to rehabilitate these ballots through
comparisons of the voter’s signature on the absentee ballot with the signature that appears
in the voter’s driver record. Comparison to driver’s license records, however, does not
satisfy RCW 29A.40.110(3) and WAC 434-240-240. They require that the signature on
the. ballot be “the same as the signature of the voter in the registration files of the county.”
Absent a valid, signed registration, an individual may not vote, even if they may drive.

V. CONCLUSION

The evidence here is clear and convincing that, af a minimum, the true outcome of
this election, based on a true count of legal votes by qualified voters, cannot be known.
The evidence also establishes a clear likelihood, if not certainty, that in a properly held
election, Rossi would have received more votes than Gregoire. If justice is to be done in
the case, for Rossi, for the people of Washington, and for the integrity of this and future
elections, the issuance of the certificate of election in this case must be annulled.

1N
DATED this Q\Cg‘ day of May, 2005.

Davis Wright Tremaine LLP
Attorneys for Petitioners

By “J\'_‘_“\LM

Harry J.F. Korrell
WSBA #23173
Robert J. Maguire
WSBA #29909
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Exhibit A

Election Contests Applying Proportional Deduction'

State Cases Type Overturned or
Decided"®

Alaska Finkelstein v. Stout, 774 P.2d 786 (1989) Recount | No
Hammond v. Hickel, 588 P.2d 256 (1978) Contest No

Arizona Huggins v. Superior Court, 163 Ariz. 348 Contest No
{1990)
Clay v. Gilbert, 160 Ariz. 335 (1989) Contest No
Grounds v. Lawe, 67 Aniz. 176 (1948) Contest No

Ilinois In re Durkin, 299 111. App. 3d 192 (1998) Contest No
O 'Neal v. Shaw, 248 11l. App. 3d 632 (1993) | Contest Yes
People ex rel. Ciaccio v. Martin, 220111, Contest Yes

App. 3d 89 (1991)

Gribble v. Willeford, 190 TIl. App. 3d 610 Contest | No

(1989)

Jordan v. Officer, 170 111. App. 3d 776 Contest No

(1988)

Frese v. Camferdam, 76 Ill. App. 3d 68 Contest Yes
(1979)

Menssen v. Eureka Unit School Dist No. Contest*° | No

140,70 TIL. App. 3d 9 (1979)

Whitsell v. Davis, 67 111. App. 3d 962 (1978) | Contest No

Leach v. Johnson, 20 111. App. 3d 713 (1974) | Contest No

Webb v. Benton Consol. High Sch. Dist. No. | Contest* | No
103,130 111. App. 2d 824 (1970}

Drolet v. Stentz, 83 Tll. App. 2d 202 (1967) Contest No

Thornton v. Gardner, 30 1il. 2d 234 (1964) Contest No

Dirst v. McDonald, 372 T11. 498 (1939) Contest Yes
Boland v. La Salle, 370 T11. 387 (1938)" Contest* | Yes
Neffv. George, 364 11 306 (1936)"° Contest No

Rhyan v. Johnson, 364 111. 35 (1936) Contest Yes
MecNabb v. Hamilton, 349 TIL. 209 (1932)” | Contest | Yes
Stevenson v. Baker, 347 111. 304 (1932) Contest Yes

' I'he cases listed infia hold that proportional deduction is appropriate. The table does not
include cases approving of proportional deduction in dicta.

15 “Overturned” means the appellate courl’s decision affirmed a lower court decision
apportioning votes to reverse the outcome of an election or recount, where apportionment
is necessary for reversal.

16 Cases marked with an asterisk involve referenda rather than candidates.

17 Overruled on other grounds.

18 Overruled on other grounds.

1% Overruled on other grounds.
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State Cascs Type Overturned or
Decided "
Talbott v. Thompson, 350 111. 86 (1932) Contest No
Flowers v. Kellar, 322 1. 265 (1926) Contest No
Humphrey v. Perry, 310 111, 373 (1923) Contest | No
Choisser v. York, 211 111. 56 (1904) Contest No
California Singletary v. Kelley, 242 Cal. App. 2d 611 Contest* | No
(1966)
Russell v. MeDowell, 83 Cal. 70 {1890} Contest No
Kansas Parker v. Hughes, 64 Kan. 216 (1902) Contest No
Tennessee Moore v. Sharp, 98 Tenn. 491 (1896) Contest No
Michigan Gracey v. Grosse Pointe Farms Clerk, 182 Contest No
Mich. App. 193 (1989)
Attorney General ex rel. Miller v. Miller, 266 | Contest No
Mich. 127 (1934)
Ellis ex rel. Reynolds v. May, 99 Mich. 538 Contest Yes
(1894)
Montana Gervais v. Rolfe, 57 Mont. 209 (1920) Contest No
Heyfron v. Mahoney, 9 Mont. 497 (1890) Contest Yes
Wisconsin Olfmann v. Kowalewski, 238 Wis, 574 Contest Yes
(1941)
Notrth Dakota | Drinkwater v. Nelson, 48 N.D. 871 (1922) Contest No
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THE HONORABLE JOIN E. BRIDGES

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

TIMOTHY BORDERS, et al.,

o No. 05-2-00027-3
Petitioners,

DECLARATION OF E-FILING
AND SERVICE

V.
KING COUNTY, et al.
Respondents.
and

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE,

Intervenor-Respondent,

And
Libertarian Party of Washington State et al.,

Intervenor-Respondents.

R T T ) W, NS S I e

HEATHER KLAPMEIER states as follows:
1. [ am over the age of 18 years and am not a party to the within cause.
2. I am employed by the law firm of Davis Wright Tremaine LLP. My

business and mailing addresses are 2600 Century Square, 1501 Fourth Avenue, Seattle,

Washington 98101-1688.

CERTIFICATE OF SERVICE - 1 Dravis Wright Tremaine LLP
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3. On May 20, 2005, I caused the documents listed below:

Petitioners’ Trial Brief; and

Certificate of Service

to be filed with the Clerk of Chelan County Superior Court via Electronic Filing Legal

Services (E-Filing.com) which sent notification of such filing to the following persons,

with this Certificate to follow:

Kevin Hamilton, Esq.
Perkins Coie LLP

Attorneys for Washington State Democratic

Central Committee
1201 Third Avenue, Suite 4800
Seattle, WA 98101

Russell J. Speidel

Speidel Law Firm

7 North Wenatchee Avenue, Suite 600
Wenatchee, WA 98807

Dale M. Foreman

Foreman, Arch, Dodge, Volyn &
Zimmerman P.S.

124 North Wenatchee Avenue, Suite A
P.O.Box 3125

Wenatchee WA 98807-3125

Gary Riesen

Chelan County Prosecuting Attorney
PO Box 2596

Wenatchee WA 98807-2596

Barnett N. Kalikow, Esq.

For: Klickitat County Auditor
Kalikow & Gusa PLLC

1405 Harrison Avenue NW, Suite 207
Olympia WA 98502

CERTIFICATE OF SERVICE - 2
SEA 1649671v1 55441-4

Thomas Ahearne

For: Secretary of State Sam Reed
Foster Pepper & Shefelman

1111 Third Avenue, Suite 3400
Seattle WA 98101

Richard Shepard

John S. Mills

For: Libertarians

Shepard Law Office, Inc.

818 S. Yakima Avenue, #200
Tacoma, WA 98405

Tim O'Neill

Klickitat County Prosecuting Attorney
205 South Columbus Ave., MS-CH18
Goldendale WA 98620

L. Michael Golden

Lewis County Senior Deputy Prosecuting
Attorney '

345 West Main Street

Chehalis WA 98532

Jeffrey T. Even, Asst. Attorney (eneral
For: Secretary of State Sam Reed
Attormey General’s Office

PO Box 40100

Olympia WA 98504-0100

Davis Wright Tremaine LLP
LAW OFFICES
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Gorden Sivley

Michael C. Held

Snohomish County Deputy Prosecuting
Attorncys

2918 Colby Avenue, Suite 203

Everett WA 98201-4011

I certify under penalty of perjury under the laws of the State of Washington that the

foregoing is true and correct.

DATED this 20" day of May, 2005, at Seattle, Washington.

CERTIFICATE OF SERVICE - 3
SEA 1649671v] 55441-4

Heather Klapmeidr

Davis Wright Tremaine LLP
LAW OFFICES

2600 Century Square - 1501 Fourth Avenue
Scattle, Washington 92101-1688
(206) 622-3150 - Fax: (205) 628-769%




