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May 10, 2007

Dear Delegation Members:

As previous correspondence indicates, Washington State’s elections officials still have many concerns about HR 811 and encourage our Congressional Delegation to not to support it in its current form.  Although the recent substitute amendment offered by Elections Subcommittee Chair Zoe Lofgren is a slight improvement compared to the original bill, it is still considerably troubling in a number of areas.  

The Help America Vote Act (HAVA) required major changes to election practices.  Some states, such as Florida, Ohio, and California, continue to struggle with implementing HAVA, but the vast majority of states, including Washington, have implemented the legislation without incident. Washington State was one of the “early adopters” of a Voter Verified Paper Audit Trail for all touch-screen and key-pad electronic voting equipment (also known as Direct Recording Electronic voting equipment or DREs). Our state was one of the few states to have a new State Voter Registration Database online by the HAVA deadline of January 2006.

Requiring states to implement additional intricate procedures on unrealistic timelines threatens much of the real progress that has been made since 2002 and creates new barriers to completely restoring public trust and confidence in elections.  

This bill, as amended: 

(1) Is unnecessarily and harmfully prescriptive.  Federal law should provide general policy objectives instead of very specific procedural and technical mandates. 

For example, if the objective is to ensure that a ballot cannot be traced back to a specific voter, t


his should simply be stated, and jurisdictions can develop appropriate policies based on current technology.  Privacy procedures are already in place in Washington State.  Instead, this legislation imposes specific and technical requirements that have the practical impact of banning the most widespread and user-friendly equipment available for elderly and disabled voters. 



(2) Contains unreasonable implementation deadlines.  The implementation dates in this bill are not realistic, and states will inevitably be out of compliance.  The voting technology required in this legislation does not yet exist, but the legislation requires many states to implement it next year, before best practices are even developed.  
The general timeframe for a voting system to be developed, tested, certified, and delivered is four years.  Existing state and federal laws require that voting equipment be:

· Developed

· Tested at the federal level

· Certified at the federal level

· Tested at the state level

· Certified at the state level

· Eligible for purchase by a jurisdiction

· Vetted through local government bidding and purchasing laws

· Integrated into the jurisdiction’s existing voting system

· Tested upon delivery, prior to use in an election

Since the best practices will not be available until December 31, 2008, the technology could not reasonably be implemented until 2012.  Thus, even an extension until 2010, which Washington may receive, is not enough.

(3) Lacks clear definitions.  Critical terms used throughout the act are not clearly defined.  

· Durable paper:  Verbal statements made by Members of Congress indicate the legislation will eliminate the use of thermal paper in voting systems.  However, because the image on some types of thermal paper can withstand multiple counts and is visible for approximately seven years, it meets the act's definition of "durable paper."  The degree of required change and the amount of funding Washington State would receive under this act hinges on this definition.  

· Individual ballot:  If "individual ballots" means physically separate ballots, DREs will effectively be banned from use.  The voter verified paper audit trail printers for DREs print records on continuous rolls of paper and the ballots are not physically separate. 

· Primary voting system:  "Noncompliant" and "partially compliant" precincts are based on the "primary voting system" used.  If the primary voting system uses or produces durable paper ballots, a precinct is partially compliant.  If "system" refers to voting method, Washington would be partially compliant because the primary method of voting is vote by mail, which produces durable paper ballots.  If "system" refers to equipment, such as DREs, and if the use of thermal paper is eliminated, Washington would be noncompliant.  
(4) Ignores vote by mail procedures.  In mandating audits, the bill only contemplates sorting ballots by precinct.  Over 90% of ballots in Washington State are cast by mail.  Washington’s vote by mail system processed ballots in batches, not precincts.  Counties would incur substantial costs if they were required to sort millions of ballots by precinct for the sole purpose of conducting audits.  Election results would likely be delayed.  If the state Election Auditor contemplated in the legislation must be present for each audit, which is unclear, results would be delayed even further.  At a minimum, there would be 39 audits in Washington State.

We urge you to not support Elections Subcommittee Chair Lofgren’s amendment because it is not an acceptable substitute.  

Our state and local election officials and/or I would happy to discuss these issues at a time that is convenient for you.  Feel free to contact us at anytime if we can provide you with additional information.

Sincerely,
Steve Excell
Assistant Secretary of State
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