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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

WASHINGTON STATE REPUBLICAN PARTY, an unincorporated association; and CHRISTOPHER VANCE, a citizen of Washington State, and JANE MILHANS, a citizen of Pierce County.

Plaintiffs,



vs.

KING COUNTY DIVISION OF RECORDS, ELECTIONS AND LICENSING SERVICES; and KING COUNTY CANVASSING BOARD.

Defendants,



)

)
)
)
)
)
)

)

)

)

)
)
)
)
)

)
No. 

DEFENDANTS’ RESPONSE TO MOTION FOR TEMPORARY RESTRAINING ORDER

I. INTRODUCTION 

Plaintiffs request a temporary restraining order that would in essence require the King County Canvassing Board to stop the recanvassing of 573 absentee ballots cast in the 2004 gubernatorial race because they believe that:

(1) the statute that sets forth the board’s authority and discretion to recanvass ballots, RCW 29A.60.210, does not apply to a hand recount--even though the State Supreme Court concluded otherwise just this past Tuesday; 

(2) this court needs to overrule the board’s discretionary decision to recanvass the ballots,  insert itself into the ongoing recount process,  and direct the canvassing board to order further investigation--even though the Legislature provides plaintiffs with a perfectly adequate remedy under the election contest statute, Chapter 29A.68 RCW, for challenging the results after the recount has concluded; and 

(3) the absentee ballots in question, which the County has always intended to keep separate from all other ballots,  must be further compartmentalized into subgroups that raise serious voter secrecy concerns. 

Defendants respectfully request that this Court deny the plaintiffs’ motion, and allow the upcoming hand recount in King County to promptly proceed without further delays so that the canvassing board may continue to perform its statutory responsibilities and the citizens of this State can have closure to the ongoing recount proceeding.

II. STATEMENT OF FACTS

At issue in this case is a discretionary decision made by the King County Canvassing Board pursuant to RCW 29A.60.210.  Less than one week ago, the Elections Division learned that the “no signature on file” ballots at issue in this case had not been properly canvassed and that Elections Division practices with respect to these ballots had not been followed.  Declaration of Bill Huennekens at 4.  The King County Canvassing Board found that the returns for both the original count and the machine recount for the office of governor had an apparent discrepancy or inconsistency and as they likely did not reflect the true number of valid absentee ballots that had been submitted for the November 2, 2004 General Election.  Just as was argued by the Washington Secretary of State’s Office and as held by the Washington State Supreme Court this past Tuesday, the King County Canvassing Board had the authority, granted to it by the Legislature, to re-examine or recanvass the ballots involved in the apparent discrepancy or inconsistency.  RCW 29A.60.210; Declaration of Janine Joly, Exhibits A and B.  On Wednesday, December 15, the King County Canvassing Board voted to recanvass the 573 “no signature on file” ballots.  Declaration of Dean Logan at 2.  The process of recanvassing involves several different steps that are now taking place pursuant to the Canvassing Board’s decision and in anticipation of a meeting on Monday, December 20, where the results of that recanvass will be presented to the Canvassing Board.  Declaration of Dean Logan at 2.  At that meeting, the Canvassing Board is expected to decide whether the recanvass of the “no signature on file” ballots evidences error that must be corrected pursuant to RCW 29A.60.210.  Declaration of Dean Logan at 2.
III. ARGUMENT

A. PLAINTIFFS fail to MEET THE CRITERIA AND STANDARDS FOR OBTAINING a tRO.

Preliminary injunctive relief is an extraordinary remedy that courts rarely grant. 

An injunction is distinctly an equitable remedy and is frequently termed the ‘strong arm of equity’ or a ‘transcendent or extraordinary remedy,’ and is a remedy which should not be lightly indulged in, but should be used sparingly and only in a clear and plain case.

Kucera v. State Dept. of Transportation, 140 Wn.2d 200, 209, 995 P.2d 63 (2000) (citations omitted).   Preliminary injunctive relief is not appropriate in a doubtful case. Tyler Pipe Industries, Inc. v. Dept. of Revenue, 96 Wn.2d 785, 792, 638 P.2d 1213 (1982).   Preliminary injunctive relief may only be granted where a plaintiff shows:

(1) That it has a clear legal or equitable right;

(2) That it has a well-grounded fear of immediate invasion of that right; and

(3) That the acts complained of are or could cause immediate injury.
Tyler Pipe, 96 Wn.2d at 792.  

Although the failure to establish any one of these criteria requires denial of the requested relief,  Kucera, 140 Wn.2d at 210, in this case the Plaintiffs fail to establish all three.  First, Plaintiffs’ do not have a clear legal or equitable right.  In order to make such a showing, Plaintiffs must demonstrate “a likelihood of success on the merits.”  Tyler Pipe, 96 Wn.2d at 793-794.  Last Tuesday the Supreme Court specifically held that “under Washington’s statutory scheme, ballots are to be ‘retabulated’ only if they have been previously counted or tallied, subject to the provisions of RCW 29A.60.210.”  (Emphasis added).   RCW 29A.64.210 permits the canvassing board to recanvass ballots whenever the board finds an apparent discrepancy or inconsistency in the returns of an election.  In this instance, the canvassing board listened to a presentation from elections staff about the discovery and treatment of the previously rejected 573 ballots and concluded that an apparent discrepancy or inconsistency in the returns existed.  This Court should dismiss the plaintiffs’ invitation to substitute its judgment for the board’s and direct the members to do more investigation surrounding the discovery and treatment of the ballots.

Second, plaintiffs lack a well-grounded fear of immediate invasion of any right to challenge the board’s determination because the Legislature has provided them with a perfectly adequate remedy under the election contest statute, Chapter 29A.68 RCW, for challenging the results of the recount after it has been concluded.

Third, the board’s actions will cause plaintiffs no immediate injury because the “no signature on file” ballots will be segregated from all other ballots.  Declaration of Dean Logan at 2.  Plaintiffs’ assertions to the contrary, i.e., that the ballots will be cast “irretrievably into the sea of ballots already tabulated,” is simply incorrect.   Additionally, plaintiffs’ unsupported suggestion that there are an unlimited number of subclasses by which the ballots must also be sorted should be rejected.  Plaintiffs offer only one such subclass for sorting – voters who received a letter from King County.  They provide no evidence or even allegation of why this subclass would have any relevance or bearing on an election contest.  To the contrary, any further segregation of the ballots has the potential to violate voter secrecy.   

Finally, in considering a motion for a temporary restraining order, a court must also balance the relative interests of the parties and the public.  Tyler Pipe, 96 Wn.2d at 792; Kucera, 140 Wn.2d at 224 (finding that court abused its discretion by failing to balance interests of parties and public).  In this instance, the public interest in permitting the correction of apparent discrepancies and inconsistencies in returns overwhelmingly supports denying Plaintiff’s motion. It is hard to imagine how the Washington Supreme Court Washington could have been more clear.  RCW 29A.60.210 does apply to this manual recount and county canvassing boards have the discretion to recanvass ballots pursuant to this clear grant of authority.  Indeed, other counties in this state have already invoked the statute to recanvass ballots for the governor’s race.  This court should reject plaintiffs’ attempts to impose a standard in King County that not only violates the statute, but would impose a standard in King County that is different from that in all other counties of the state.
1. Plaintiffs do not have a Clear Legal or Equitable Right to a TRO because the current hand recount is “subject to the provisions of RCW 29A.60.210” and the Canvassing Board has Found under that Statute that an Apparent Discrepancy or Inconsistency in the Returns Exists to Warrant Recanvassing the Ballots in Question.


The canvassing board’s authority to recanvass is set forth in RCW 29A.60.210, which provides as follows: 

Recanvass—Generally.  Whenever the canvassing board finds that there is an apparent discrepancy or inconsistency in the returns of a primary or election, the board may recanvass the ballots or voting devices in any precincts of the county.  The canvassing board shall conduct any necessary recanvass activity on or before the last day to certify the primary or election and correct any error and document the correction of any error that it finds.


As a threshold matter, there can be no question that this statute may be invoked in the ongoing hand recount.   The Supreme Court specifically said so in the Opinion issued on Tuesday in McDonald et al., v. Reed, et al.  In rejecting Petitioners’ request for a full recanvass of all rejected ballots, the Court stated, “[U]nder Washington’s statutory scheme, ballots are to be “retabulated” only if they have been previously counted or tallied, subject to the provisions of RCW 29A.60.210.”  (Emphasis added.)  McDonald, slip op. at page 3.


Similarly, the Secretary of State has concluded that RCW 29A.60.210 may be invoked by a canvassing board in the current hand recount.  In its brief to the Court in McDonald, the Secretary stated as follows:

If someone believes that there is an inconsistency or discrepancy in the way the county canvassing board is tabulating any particular ballot in the performance of that function, that person must timely bring the alleged inconsistency or discrepancy to the county canvassing board’s attention so it can, pursuant to the safety valve provided by RCW 29A.60.210, correct any error the canvassing board finds with respect to the particular ballot before the canvassing board certifies the results of its tabulation of its county’s election results.

(Emphasis added.)  Secretary of State’s Response, at page 11.    


On its face, RCW 29A.60.210 contemplates a two step process.  First, if the canvassing board determines that there is “an apparent discrepancy or inconsistency in the returns” it has the authority and discretion to recanvass a portion or even all of the ballots.  Then, if the recanvass reveals that errors were made, the canvassing board has a duty to correct the errors and document those corrections.

In this case, the canvassing board has satisfied the first step.  At its December 15 meeting, the board listened to the presentation made by elections staff regarding the discovery and treatment of the absentee ballots in question.  That presentation included information describing the security surrounding the ballots and an explanation regarding the reason why the ballots were not counted during the initial canvass and subsequent machine count and why the failure to do so resulted in an apparent discrepancy or inconsistency in the returns.   In short, by not cross-checking the information from the computerized registration records with the hard copy information on file, elections staff missed a step that should have been taken had they followed existing procedures.  At the conclusion of this presentation, the board determined that it had sufficient information to make the initial finding of apparent discrepancy or inconsistency and directed the Elections Division to recanvass the ballots.  It is important to note that the board has not determined whether an error has occurred that obligates them to count the ballots.  Instead, the board simply directed that the ballots be recanvassed.  The results of that recanvass will be presented to the board on Monday, December 20, and the board is expected to vote on whether or not an error has occurred that must be corrected under RCW 29A.60.210.

This is exactly the process that has been used in other counties, such as Snohomish.  Declaration of Dean Logan at 2-3. This Court should dismiss the plaintiffs’ invitation to treat King County differently from the other counties that have relied on RCW 29A.60.210 to recanvass ballots.  The court should similarly decline the invitation to substitute its judgment for the board’s and direct the members to delay certification of the election in order to do more investigation surrounding the discovery and treatment of the ballots.  As set forth below, if the plaintiffs wish to challenge the decision of the canvassing board with respect to these ballots, they can bring a later challenge.
2.   Plaintiffs lack a well-grounded fear of immediate invasion of any right to challenge the board’s determination because the Legislature has provided them with a perfectly adequate remedy under the election contest statute, Chapter 29A.68 RCW, for challenging the results of the recount after it has been concluded.
RCW 29A.68.110 is the election contest statute.  It allows any elector to challenge the results of an election and the issuance of a certificate of election.  This statute provides plaintiffs with a remedy for challenging a decision of the canvassing board at the appropriate time, if they believe it is in error.

  Plaintiffs’ asserted right is that they believe the canvassing board’s decision will affect the determination of whether or not their candidate will receive the certificate of election when the manual recount is finished.  There is no evidence before this court that plaintiffs’ candidate will not in fact be issued the certificate of election.  There is no well-grounded fear of an immediate invasion of the right.  Plaintiffs have a statutory remedy for challenging the decisions of the canvassing board.  That remedy is not to seek a TRO for every discretionary decision the board makes that might possibly affect the outcome of the election.  The remedy granted by the Legislature is to contest the results of the election under RCW 29A.68.110 when the manual recount is done.

3.   Plaintiffs fail to show that the acts complained of are causing immediate injury.
As stated above, the canvassing board voted only to recanvass the “no signature on file” ballots that were presented to them on Wednesday, December 15.  There is no evidence before the court that this action is causing, or could cause immediate injury to plaintiffs.  If the board’s action affects the outcome of the election and plaintiffs believe the action was in error, they have a remedy under the election contest statute.  But that injury is speculative.  It is certainly not immediate.  

This court should allow the manual recount to proceed as directed by the Legislature, the Secretary of State’s Office and the Washington State Supreme Court.  Plaintiffs fail to show that any immediate injury has been caused by a decision of the canvassing board that is clearly authorized by the Legislature and the Washington Supreme Court.

B. PLAINTIFFS ATTEMPTS TO CONFUSE THE ISSUE BEFORE THIS COURT BY MAKING UNSUPPORTED AND FALSE ACCUSATIONS REGARDING SECURITY SHOULD BE REJECTED.

In its motion, plaintiffs make general allegations that the Elections Division’s facilities are other than secure.  These accusations are supported by no direct testimony, misconstrue the  true facts, and misrepresent the practices of the Elections Division.  The accusation that the ballots are not secure is false and it does not support any of plaintiffs’ requests for relief.  Instead, as the record does show, King County has gone beyond the requirements of state law to protect the security of its ballots, both counted and rejected.

As explained in the Declaration of Bill Huennekens, King County has instituted strict security requirements for each of its elections facilities.  If ballots are not being worked on by elections staff, they are stored in a vault at one of the facilities.  If the ballots are being worked on or if they are being transferred from one facility to another, at least two staff members must be present with and accompany the ballots.  Additionally, at its Mail Ballot Operation Site (“MBOS”), a sheriff’s deputy has been present during hours of operation since the canvass of the November 2, 2004 General Election began.  And since November 24, there has been at least one sheriff’s deputy inside the facility, guarding it and the ballots seven days a week, 24 hours a day.
 

There is no requirement in state law that ballots be accompanied by two staff members at all times.  Nor is there any requirement in state law that law enforcement be hired to guard the ballots and the facilities in which they are held.  Regardless, King County has taken these steps to ensure the security of its ballots. 

Plaintiffs’ allegations regarding security are based only on hearsay.  Indeed, they barely even rise to that level and instead are akin to an assertion that the declarants remembering hearing “something, sometime, from someone.”  For the majority of the statements, there is no evidence of who made the statements or what the statements actually were. For example, plaintiffs are asking this court to make a ruling that is directly contrary to state law and an opinion issued by the Washington Supreme Court this week, based on Mr. Seal’s incorrect understanding of the “normal procedure” for transferring ballots.  The court should reject plaintiffs’ unsupported allegations that the ballots in King County are anything other than secure.

IV.
CONCLUSION


This court should reject plaintiffs’ invitation that it insert itself into the decision making process that the State Legislature and the Washington Supreme Court have vested with the canvassing boards of each individual county of this state.  The Legislature has provided plaintiffs with a remedy for challenging an action of the board it affects the outcome of an election.  This court should decline to insert itself into the ongoing recount process in King County and instead allow King County to proceed without further delay so the citizens of this state may have closure to the recount proceedings.  The “no signature on file” ballots will be segregated and plaintiffs’ ability to file an election challenge will not be compromised.  Plaintiffs have failed to meet the 

requirements for a temporary restraining order and their relief should be denied and this case 

should be dismissed.


DATED this 

 day of December, 2004.








Respectfully submitted,








NORM MALENG








King County Prosecuting Attorney








By: 





JANINE JOLY, WSBA #27314

Senior Deputy Prosecuting Attorney

Attorneys for the King County Records, Elections and Licensing Services Division and the King County Canvassing Board

� In Dan Brady’s declaration, he makes the statement that on one occasion, a group of ballots were out of the locked cage overnight.  This is true.  However, as Mr. Huennekens testifies, the ballots were under constant guard by a King County Sheriff’s Officer.





� In their complaint, plaintiffs also seek attorneys fees.  Defendants were served with plaintiffs’ pleadings at 4:30 p.m. the day before the hearing.  Defendants object to any award of attorney fees to plaintiffs and will provide briefing on this issue if requested by the court.
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