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Respondents.

and

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE,

Intervenor-Respondent.
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I. INTRODUCTION

Petitioners ask that the Court strike WSDCC's May 13, 2005 rebuttal witness list as
untimely and improper. This premature request is not supported by a citation to a single
case and seeks to wrest the decision to admit rebuttal witnesses from the sound discretion of
the trial court. Additionally, brief examination of the classes of witnesses Petitioners seek to
exclude reveals that these individuals were properly included on WSDCC's Rebuttal Witness
List.

II. ARGUMENT AND AUTHORITY

First, it is premature for the Court to determine who is and 18 not a rebuttal witness
before Petitioners have presented their case in chief. Rebuttal evidence is admissible to
enable a party to answer a new matter presented by the opposing party. See State v. Kroll,
87 Wn.2d 829, 841 (1976) (allowing rebuttal evidence in response to new theories presented
by opposing party). It follows that exclusion of rebuttal witnesses before Petitioners have
put on their case is drastically premature. See, e.g., Carle v. McChord Credit Union,

65 Wn. App. 93, 110 (1992) (affirming trial court's decision to allow testimony from
rebuttal witness, even though plaintiff did not notify defendant of the rebuttal witness until
seven days after trial had begun).

Second, Petitioners do not cite any law for their assertion that WSDCC's witness list
1s improper and untimely. Such authority was likely omitted because it would clearly show
both the illogic of Petitioners' argument, and that the decision to admit rebuttal witness rests
within the sound discretion of the trial court. An often-cited Washington Supreme Court

decision explains the rationale for allowing this discretion:

Ascertaining whether the rebuttal evidence 1s in reply to new matters
established by the defense . . . is a difficult matter at times.

WSDCC'S OPPOSITION TO PETITIONERS'

Perkins Coie Lrp

MOTION TO STRIKE WSDCC'S 1201 Third Avenue, Suite 4800
REBUTTAL WITNESS LIST - 2 Seattle, Washington 98101-3099
[/SL051370.056] Phone: (206) 359-8000

Fax: (206)359-9000




._.
R o e B = T e o

e e e N L L S B UV I U UV UL % R S U T I NS I B S ot LS A e B LS S R S e e e e
Ll O e LD D D D G0 ) O e e L D D D 00 - O b e L b D D 20 -] O b e L D

Frequently true rebuttal evidence will, in some degree, overlap or
coalesce with the evidence in chief. Therefore, the question of
admissibility of evidence on rebuttal rests largely on the trial court's
discretion . . . .

State v. White, 74 Wn.2d 386, 394-95 (1968); see also State v. Public Util. Dist. No. 1, 83
Wn.2d 219, 222 (1973) (" Admission of rebuttal evidence is within the trial court's
discretion."). During trial, the Court will be uniquely positioned to exercise its discretion to
admit or exclude WSDCC's rebuttal witnesses in light of the evidence offered by the
Petitioners. Exclusion of witnesses before trial has begun is premature.

Tuming to Petitioners' specific objections, their arguments unravel. Petitioners
object to a class of rebuttal witnesses from the King County Records, Elections and
Licensing Services who may testify regarding various ballot-counting failures and other
errors that occurred in King County during the 2004 Gubernatorial Election. See Petitioners'
Motion to Strike WSDCC's Rebuttal Witness List ("Motion") at 2. WSDCC's Witness List

filed on May 6, 2003, included the following witnesses who may be called at trial:

A representative or representatives of King County Records,
Elections, and Licensing Services, [who] may testify regarding
lawful provisional ballots that King County did not count because it
failed to completely canvass the ballots or to timely process voter
registrations given to King County; lawful absentee ballots that King
County did not count even though timely returned by registered voters
because King County lost their voter registrations; and lawful
provisional ballots that King County did not count because King
County's computer system indicated that the voter's registration had
been cancelled and then King County failed to conduct the
investigation required by law into the circumstances of the original
cancellation.

WSDCC's Witness List at 4. This explicit reservation put Petitioners and all other parties on
notice that WSDCC intended to call witnesses to support these allegations. At the time

WSDCC filed its Witness List, however, given that it was two weeks prior to the discovery
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cut-off date, WSDCC did not know the name or names of the specific individuals with
personal knowledge of the facts necessary to support WSDCC's claim of errors in King
County. As discovery progressed in the week following the filing of WSDCC's initial
witness list, WSDCC became aware of certain individuals who had personal knowledge to
support these allegations. Therefore, the identical classification included i the Witness List
was reproduced in the Rebuttal Witness List and WSDCC disclosed five fact witnesses who
may testify regarding these allegations. See WSDCC's Rebuttal Wimess List at 2. The
Court should reject Petitioners' hyper-technical argument to exclude from testifying any
King County witness who has personal knowledge of the subjects disclosed for potential
testimony in WSDCC's mitial witness list. Indeed, discovery 1s ongoing, and both
Petitioners and WSDCC are taking depositions of King County witnesses up to and
including the discovery cut-off date of May 20. The Court should exercise its discretion to
allow testimony from the King County witnesses identified on WSDCC's Rebuttal Witness
List.

Next, Petitioners take 1ssue with two classes of rebuital witnesses who are
Washington voters who may testify regarding, among other issues, "for whom they cast their
ballot." Motion at 2-3. WSDCC understands that Petitioners will offer expert evidence that
voters in certain counties and precincts were more likely to have cast ballots for Dino Rossi
than for Christine Gregoire in the 2004 Gubernatorial Election. These rebuttal witnesses
may be offered to rebut Petitioners' theory that precinct-based proportionate reduction is
sufficient proof of for whom individual voters voted in the gubernatorial election. By
tesufying regarding their voting precinct and for whom they voted, these witnesses may

directly rebut Petitioners' theory of proportional reduction. Moreover, WSDCC expects that
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Petitioners may contest whether the ballots in question were actually cast by lawfully

registered voters. The witnesses would rebut any such suggestion.

In short, they may be critical rebuttal witnesses, and this Court should allow their

testimony.

ITI. CONCLUSION

For the foregoing reasons, the Court should deny Petitioners' motion to strike

WSDCC's rebuttal witness list.

Dated: May 17, 2005.
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THIS MATTER comes before the Court on Petitioners' Motion to Strike WSDCC's

Rebuttal Witness List ("Motion"). The Court having reviewed the Motion, Washington

State Democratic Central Committee's Opposition thereto, and any reply, and being fully

advised in the premises, now, therefore, hereby ORDERS that:

Petitioners' Motion to Strike WSDCC's Rebuttal Wimess List 1s hereby DENIED.

ENTERED this day of

Presented by:

/s/ William C. Rava

2005.

Kevin J. Hamilton, WSBA # 15648
David J. Burman, WSBA # 10611
William C. Rava, WSBA # 29948
PERKINS COIE LLr
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Seattle, WA 98101-3099

Attormeys for Intervenor-Respondent
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Committee
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The undersigned is a citizen of the United States and resident of the State of
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Petitioners' Motion to Strike WSDCC's Rebuttal Witness List; Proposed Order Denying
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Thomas F. Ahearne

Foster Pepper & Shefelman PLLC
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Email: ahearne@foster.com
Attorneys for Respondent Secy of State Sam Reed

Jeffrey T. Even, Assistant Attorney General
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Timothy S. O'Neill, E-Service Via E-Filing.com
Klickitat County Prosecuting Attorney O Via Electronic Mail
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Klickitat County Prosecuting Attorney O Via U.S. Mail, 1* Class,
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Attorneys for Respondent Klickitar County Auditor [ Via Facsimile
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Michael C. Held N Via Electronic Mail
Snochomish County Prosecutors Office a Via Overnight Mail

2918 Colby, MS 504 0 Via U.S. Mail, 1% Class,
Everett, WA 98201 Postage Prepaid

Email: {gsivlev@co.snohomish.wa.us; O Via Facsimile

mheld@co.snohomish.wa.us)
Attorneys for Respondents Snohomish County and
Snohomish County Auditors
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