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The Honorable John E. Bridges
Monday, May 2, 2005
8:30 am.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

TIMOTHY BORDERS, et al.,
No. 05-2-00027-3

Petitioners,
. PETITIONERS’ OPPOSITION
' TO WSDCC’S MOTION TO
KING COUNTY AND DEAN LOGAN, et al., EXCLUDE EVIDENCE OF
ILLEGAL YOTERS

Respondents.
V.

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE,

Intervenor-Respondent,
V.

LIBERTARIAN PARTY OF WASHINGTON
STATE et al.,

Intervenor-Respondents.

Mot et N Mt et N M N e N Nt M et N e Nt N e N N e N N N’

L INTRODUCTION
The motion in limine filed by the Washington State Democratic Central Committee
(“WSDCC”) to exclude evidence of illegal voters is not a motion in limine at all, but a pre-
trial challenge to the weight of the evidence in the form of a series of complaints that some
people on Petitioners’ list of illegal felon voters either are not felons or did not vote
illegally. In attacking Petitioners’ inttial and subsequent lists of felon voters, WSDCC

confuses the standard for the admissibility of evidence with Petitioners’ ultimate burden of
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proof at trial. WSDCC is free to argue at trial that Petitioners have not proven that this or

that person cast an illegal vote, but their complaints about the accuracy of Petitioners’ list

of felons or the truth of Petitioners’ claims do not belong in a motion to exclude evidence.
Examination of the last paragraph of WSDCC’s introduction makes clear that what

it seeks is not exclusion of improper evidence before trial: the motion “seeks to exclude

s

any evidence of illegal votes cast by an alleged felon, unless Petitioners prove. ...
(emphasis added.) The motion is not one to exclude evidence; it is really a motion to
establish what Petitioners must prove at trial before the court can conclude that a vote is an
“illegal vote” cast by felon. Petitioners have filed a related Motion to Clarify the Burden
of Proof Regarding Illegal Votes, and for the reasons stated therein and below, WSDCC’s
motion should be denied and Petitioners’ motion to clarify the order and burden of proof

should be granted.
IL. ARGUMENT

A. Petitioners Have Taken and are Continuing to Take Steps to Ensure
the Accuracy of the List of Illegal Felon Voters

Discovery in this contest is ongoing. Petitioners have worked and are continuing to
work to ensure that they offer accurate information during the upcoming trial regarding
felons (and others) who cast illegal votes in the 2004 General Election. The WSDCC’s
attempts to portray Petitioners as recklessly providing inaccurate information ebout such
voters are baseless.

On April 4, at the WSDCC’s insistence, Petitioners provided the WSDCC a list of
approximately 1200 voters that it believed at the time were ineligible to vote based on
adult felony convictions.” In its attacks on the accuracy of this corrected list, the WSDCC

implies widespread inaccuracy and error, However, after researching the names and

' Petitioners did so in response to WSDCC discovery requests. Petitioners first objected to
producing a list at that early stage in the proceedings and produced instead the files they
were using to conduct their research. At the demand of the WSDCC, Petitioners shortly
thereafter produced the list to avoid a protracted discovery battle. See Korrell letter,
attached to WSDCC’s Colgan Decl., as Ex. B.
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reviewing the files produced, the WSDCC has found only a handful of names that it now
claims were erroneously included.

Petitioners have every interest in ensuring that the list of illegal votes presented to
the court at trial is accurate. They have invited the WSDCC to provide Petitioners with the
names of voters whom they believe were erroneously included in the list of felon voters,
see Korrell letter, Ex. B to Colgan Decl., and have been updating the list as new
information becomes available, both adding and dropping names. See, e.g., Colgan Decl.
9 3, 5. In fact, upon discovering that the initial list contained the names of individuals
who had been included on the basis of juvenile “adjudications” but no adult convictions,
Petitioners corrected the list and transmitted the corrected list to the WSDCC. See Colgan
Decl. 5.

At trigl, it may be that a few of the over 1,000 illegal votes Petitioners identified
turn out not to be illegal. However, that is something for the court decide at trial, and that

possibility does not justify excluding evidence.

B. WSDCC’s Motion Conflates Standards for Admissibility with
Standards of Proof

WSDCC argues that evidence of illegal votes should be entirely excluded unless
Petitioners can prove by clear and convincing evidence that each illegal voter (1) was
convicted as an adult; (2) was convicted of a felony; (3) was nof given a deferred sentence;
(4) has not had his or her civil rights restored pursuant to RCW 9.94A.637; (5) cast a ballot
in the 2004 general clection and (6) actually voted for a gubernatorial candidate. See
Motion to Exclude Evidence of Illegal Votes, p. 1-2.

Respondents’ motion confuses several legal standards. While the WSDCC
includes cursory cites to Evidence Rules 401 and 403 in its motion, they seek to have the
evidence excluded based on their assertion that Petitioners have not yet proven their case
in chief. This argument is not a proper basis for a motion in /imine. The WSDCC does

not argue that the proffered evidence is somehow irrelevant or unduly prejudicial under the
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Rules of Evidence, and with good reason: evidence of illegal votes by felon voters during
the 2004 General Election is unquestionably both relevant to and probative of the issues
in this election contest.> The Court should reject the WSDCC’s attempt to restrict the
Court’s ability to judge Petitioners’ relevant and probative evidence of illegal felon votes.
The WSDCC will have an opportunity at trial to attack Petitioners’ evidence by producing
any evidence they may have that a felon voter had his or her civil rights restored or was
otherwise eligible to cast a legal vote or by attacking the reliability of Petitioners’
evidence,

C. The Court Should Reject Some of WSDCC’s Proposed Standards

What the WSDCC appears to arguing for is not so much to exclude evidence but
for a ruling from the court about what the standards and order of proof will be. As
explained in Petitioners’ Motion to Clarify Burden of Proof Regarding Illegal Votes, filed
April 13, 2003, Petitioners agree it would be helpful if the court clarified certain standards
and the order of proof that will be required at trial. As explained below, however, several

of the WSDCC’s proposals are unreasonable and contrary to Washington law.

1. Petitioners Acknowledge That They Bear the Burden of Proof,
But That Burden Is “Preponderance of the Evidence” Not
“Clear and Convincing”

The WSDCC argues that the standard of proof'in all election contests is “clear and
convincing” regardless of the grounds for the contest. This position is contrary to
Washington Supreme Court decisions and cases from other jurisdictions,

The burden of proof in election contest cases where the petitioner alleges neglect
and error is "preponderance of the evidence." Foulkes v. Hays, 85 Wn.2d 629, 636 (1975)
{(where appellant alleged "neglect of duty," expert testimony "amounted to substantial

cvidence in support of the trial court's holding that, by a preponderance of the evidence,

* Any evidence that has “any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it
would be without the evidence” is admissible, ER 401, unless limited by Court rules,
statutes, or other regulations not applicable here. ER 402.
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[n]eglect, not fraud, had been shown.") (emphasis added). Consequently, the Washington
Supreme Court has addressed the requisite burden of proof in election contest cases; in this
case, that burden is preponderance of the evidence.”

Other jurisdictions require election contestants 1o prove electlion errors by a
preponderance of the evidence. See, e.g., Kirk v. French, 324 N.J.Super. 548, 552 (1998)
(where petitioner alleged inadvertently rejected votes, "petitioner must present proofs by a
preponderance of the credible evidence.") (emphasis added); Walsh v. Rogillio, 768 So0.2d
653, 656 (La. App. 2000) ("[t]he plaintill in an election matter has the burden of proof by
a preponderance of the evidence."); In re Election of United States Representative for
Second Congressional Dist., 231 Conn. 602, 629 (1994) (where contestant alleged
irregularities and improper counting of ballots, proper burden of proofis by a
preponderance of the evidence). See alse 29 C.J.S. Elections § 482. Where, as here,
Petitioners allege error and neglect, the appropriate burden of proof is preponderance of the
evidence. Finally, in many jurisdictions where courts require proof by "clear and
convincing evidence,” the contestant has alleged fraud, not neglect. See, e.g., Bronson v.
Cartonia, 10 A.D.3d 469, 470 (N.Y. 2004) (where petitioner made "numerous allegations
of fraud,” petitioner failed to meet his burden of proof by "clear and convincing

evidence"). Therefore, these cases arc distinguishable from Petitioners' case.”

* Dumas v. Gagner, cited by the WSDCC, is distinguishable. In Dumas, the court went on
to state that “clearly invalid” means that the contestant must demonstrate more than an
“informality or irregularity in an election which did not affect the result.” 137 Wn.2d 268,
283 (1999). The court did nof state that “clearly invalid” requires “clear and convincing”
prool in every election contest case, nor can such a proposition be inferred given Foulkes
v, Hays.

* WSDCC’s reliance on the statutes governing a challenge to a voter’s registration is also
misplaced. By their terms, those provisions apply only to a challenge “prior to an
election.” See RCW 29A.08.820. Furthermore, the legislature did not include this
standard in the sections relating to illegal votes. See, ¢.g., RCW 29A.68.090. Such an
omission is not simply poor drafting.
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2. Petitioners Acknowledge That They Must Prove Illegal Votes
Were Cast By Voters Convicted of Felonies in the Adult
Criminal System

Petitioners acknowledge that they bear the burden of proof with respect to showing
that the illegal votes were cast by volers with an adull felony conviction. Contrary to the
WSDCC’s suggestions, Petitioners have never taken the position tflat a juvenile
“adjudication” makes a voter ineligible under Article VI § 3 of the Constitution.

WSDCC has pointed to a total of four individuals they claim were mistakenly
included in the list of illegal felon voters based solely on a juvenile “adjudication.”
Petitioners will investigate this claim (including whether there are additional convictions in
the adult system) and any other contention that individuals were mistakenly included in the
list. However, the alleged mistaken inclusion of four individuals on a list of nearly 1,000
does not discredit the validity of Petitioners’ evidence of widespread illegal felon voting
and provides no basis for excluding any evidence at trial. On the contrary, it highlights the

accuracy of the list and the data that Petitioners have collected.

3. Petitioners Acknowledge That They Must Prove Illegal Votes
Were Cast By Voters Convicted of Felonies, not Misdemeanors

Likewise, Petitioners acknowledge that they must show that the votes in question
were illegal because they were cast by a person convicted of a felony. Contrary to the
WSDCC’s suggestions, Petitioners have never argued that that a misdemeanor conviction
makes a voter ineligible under Article VI § 3 of the Constitution.

The WSDCC attempts to discredit Petitioners” list of felon voters by pointing to
one person on the list whom WSDCC claims “was convicted of a gross misdemeanor
rather than a felony.” See Motion to Exclude at 13. Petitioners will provide evidence of
adult felony convictions for all votes by illegal felon voters at trial, and the alleged

inclusion of one misdemeanant on a list of nearly 1,000 felons is no grounds for excluding

> Petitioners note that the WSDCC spends nearly four pages of its motion in arguing that
juvenile convictions do not form a basis for voter ineligibility, a point they know (from
Petitioners’ revised list of felons) that Petitioners agree with.
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evidence. Again, if WSDCC believes it has evidence that someone identified as an illegal

voter 1s not, that i1s an issue for trial not a motion in limine.

4, Petitioners Do Not Have to Prove that a Felon Voter Did Not
Receive a Deferred Sentence

Pelitioners have alleged and will prove that the number of felons ineligible to vote
under Article V1 § 3 of the Constitution who cast votes that were counted in the 2004
General Election dwarfs the 129-vote margin between Ms. Gregoire and Mr. Rossi. The
WSDCC contends that Petifioners must also prove a negative: that each felon in question
was not given a deferred sentence. RCW 29A.68.020 does not state that Petitioners have
the burden of proving that felons they identify as voters have not been given a deferred
sentence.

As argued in Petitioners’ Motion to Clarify the Burden of Proof Regarding Illegal
Votes, once Petitioners show that a voter was convicted of a felony and that the court file
or docket shows no certificate of discharge, the burden should shift to Respondents and the
counties charged with error to show that the fclon was nonctheless cligible to vote, in this
case because the felon’s pre-1984 conviction was dismissed pursuant to RCW 9.95.240
after satisfying a deferred sentence. This shifts the burden of proof to the parties that have
the most immediate access to the information necessary to rebut Petitioners’ claims of
illegal votes.

Both RCW 9.92.060 (suspended sentence) and RCW 9.95.210 (parole) provide
mechanisms for a court (o issue a “deferred” sentence (o a person who committed a felony
prior to July 1, 1984.° When the deferred sentence under either RCW 9.92.060 or
9.95.210 was “terminated,” RCW 9.92.066 allowed the felon to “apply to the court for

restoration of his or her civil rights,” The court, in its discretion, could “enter an order

% The court’s general authority to defer or suspend the sentence of a person convicted of 2
felony was abolished by RCW 9.94A, the Sentencing Reform Act of 1981.
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directing that such defendant shall thereafter be released from all penalties and disabilities
resulting from the offense or crime of which he or she has been convicted.” Id.’

Any and all records of the restoration of civil rights for those persons committing
[elonies prior to July 1, 1984, should rest with the counties charged with error. While
Petitioners will prove that the person in question was convicled of a felony, it is both
equitable and efficient to shift the burden of proof to the Respondents and the counties
charged with error to rebut this by showing that the person’s civil rights were restored
pursuant to a court order under RCW 9.92.066. The Petitioners should not bear the burden
of proving the negative of showing that a felon did not have his or her civil voting rights

restored by a court upon termination of a suspended or deferred sentence.

5. Petitioners Do Not Have to Prove That a Felon Voters’ Civil
Rights Were Not Restored

In addition to the absence of a deferred sentence, the WSDCC now claims that
Petitioners must also prove that a particular felon did not have his or her civil rights
restored. Again, nothing in RCW 29A.68.020 puts that burden on Petitioners. Once
Petitioners make a prima facie showing that a felon voted and the court file or docket
reflects no restoration of rights, the burden should shift to Respondents and the countics

charged with error to prove his or her civil rights were restored.

7 Contrary to the WSDCC’s assertions, RCW 9.95.24( does not provide a mechanism for
the “automatic” restoration of civil rights for persons committing felonies prior to July I,
1984 whose sentences were discharged. The section does provide for the dismissal of the
information or indictment after fulfillment of the conditions of probation, at which time the
person is “released from all penalties and disabilities resulting from the offense or crime.”
RCW 9.95.240. However, this language must be read in conjunction with the former
RCW 9.92.066, which specifically provided a procedure for restoration of ¢ivil rights after
completion of probation, a procedure requiring the entry of an order by the court. See
RCW 9.92.066. Furthermore, even if the procedure under RCW 9.95.240 provided for the
restoration of civil rights, that procedure is far from “automatic,” as the WSDCC states, but
requires a court order. Indeed, the explicit language of the statute indicates that whether
the felon is “released from all penalties and disabilities” rests in the discretion of the court.
See RCW 9.95.240 (*the court may thereupon dismiss the information or indictment
against such defendant™) (emphasis added).
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Respondents and the counties charged with error issue certificates of discharge to
felons, and they are charged with keeping records of felons whose civil rights have been
restored. See RCW 9.94A.637. Under these circumstances, a burden-shifting approach to
establishing whether a felon’s civil rights were restored is equitable, efficient, and would
streamline trial proceedings. See Petitioners’ Motion to Clarify the Burden of Proof

Regarding [llegal Votes.

6. Petitioners Acknowledge That They Must Prove That the Illegal
Felon Voters Iid in Fact Vote

Petitioners will prove through county records of voters credited with voting,
signatures on poll bocks, absentee ballot return envelopes bearing voter signatures, and
provisional ballot return envelopes bearing voter signatures that the felons on Petitioners’
list actually voted in the 2004 General Election.

The fact that WSDCC believes there may be some errors in the voter crediting
process in some counties is not surprising given the facts being developed in this
litigation.® As detailed in Petitioners’ Opposition to WSDCC’s Motion in Limine to
Exclude Evidence of “Voter Crediting,” the counties are required by statute to maintain
voters files that must include a notation of whether a voter actually voted (this is necessary
to prevent double-voting). Thesc records, along with other available evidence, are
admissible to help show that someone did, in fact, vote. See id. If WSDCC believes that
certain counties have neglected to keep these important records accurately, they can
present evidenee and argument to the court on this point. Those objections, however, go

the weight of the evidence, not its admissibility in a bench trial.

8 In fact, WSDCC’s contention that Whatcom County actually provided absentee ballots to
felons who could not legally vote (regardless of whether the felons actually refurned the
ballots) underscores Petitioners’ claim in this case that the administration of the voting
process was plagued with errors, and buttresses Petitioners’ arguments that the counties
charged with error should bear the burden of proof on issues where the Counties have
undeniably superior access to and responsibility to maintain accurately the relevant
documents.
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7. Petitioners Can Prove That the Felon Voters Voted for a
Gubernatorial Candidate Through Circumstantial Evidence,
Including Statistical Analyses.

Petitioners will provide expert analysis demonstrating that felons voted in the
governor’s race and if the illegal votes identified by Petitioners are discarded, Mr. Rossi
won the 2004 gubemnatorial election. See Reports of Drs. Gill and Katz, filed with
Petitioners Witness List as Exhibits A and B to Korrell Decl. on April 15, 2005. For all the
reasons set out in Petitioners’ Opposition to WSDCC’s Motion to Exclude Petitioner’s
Proposed Speculative Attribution of lllegal Voles, this kind of evidence is probative,
admissible, and frequently used by modern courts in election contests and other cases
involving voting patterns. Perhaps recognizing the obvious force of this evidence, the
WSDCC now tries to manipulate the standard of proof so that the more illegal votes that
were cast, the more difficult it will be to prevail in an election contest. This approach is
impractical, contrary to the Washington legislature’s intent in enacting the contest
provisions, and is inconsistent with other election contests. See Petitioners” Opposition to
WSDCC’s Motion to Exclude Petitioner’s Proposed Speculative Attribution of Illegal
Voltes.

III. CONCLUSION

For the foregoing reasons, WSDCC’s Motion in Limine to Exclude Evidence of
Petitioners’ Erroneously Listed “[llegal Convicted Felon Voters” should be denied. The
court should enter an order clarifying the burdens and order of proof requested by

Petitioners 1n their Motion to Clarify Burden of Proof Regarding Illegal Votes.
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A~
DATED this of Of\ﬂday of April, 2005.

Davis Wright Tremaine LLP
Attorneys for Petitioners

By‘_jf N —

Harry J. F. Korrell
WSBA #23173
Robert J. Maguire
WSBA #29909
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HARRY KORRELL 26000 CENTURY SQUARE TEL (206) 622-3150
DIRECT (206) 628-7680 1501 FOURTH AVENUE FAX (206) 628-7699
harrykorrell@dwt.com SEATTLE, WA 98101-1688 www.dwt.com
April 20, 2005

Hon. John Bridges

Chelan County Superior Court
Department No. 3

401 Washington Street
Wenatchee, WA 98807

Re:  Borders v. King County ef al.,
Chelan County Superior Court Cause No. (5-2-00027-3

Dear Judge Bridges:

Pursuant to LR 5(d)(5), enclosed please find out-of-state authorities referred to by Petitioners in
their Opposition to WSDCC’s Motion in Limine to Exclude Evidence of “Voter Crediting” and
to Require Petitioners to Introduce the Best Evidence of Voting,

~ Very truly yours,
Davis Wright Tremaine LLP
Harry Korrell

Enclosures

SEA 1601072v] 554414
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10 A.D.3d 469, 780 N.Y.S.2d 835, 2004 N.Y. Slip Op. 06396

(Cite as: 10 A.D.3d 469, 780 N.Y.S.2d 835)

Supreme Court, Appellate Division, Third
Department, New York,
In the Matter of Harry B. BRONSON, Respondent,
V.
Francina J. CARTONIA, Appellant, et al.,
Respondents,

Aug. 19, 2004.

Background: Proceeding was brought to invalidate
a petition designating a candidate for office of United
States House of Representatives in primary election.
The Supreme Court, Alhany County, McNamara, J.,
granted the application, and candidate appealed.

Holding: The Supreme Court, Appellate Division,
held that petitioner failed to demonstrate that entire
petition was permeated by fraud, such as to require
invalidation of petition.

Reversed.

West Headnotes

Elections €158

144k 158 Most Cited Cases

Petitioner failed to demonstrate that entire petition
designating candidate for oftice of United States
House of Representatives in primary election was
permeated by fraud, as result of allegedly forged
signatures, such as to require invalidation of petition;
petitioner presented ne witnesses at hearing, his
evidence consisted of candidate's designating petition
and numerous voler regisiration cards, submitted for
signature comparison, and while some of signatures
looked different or questionable, not onc person
testified that he or she did not sign the petitien or that
his or her signature was forged. McKimmey's Election
Law § 6-136. subd. 2.

**836 Stasia Z. Vogel, Derby, for appellant.

Gordon & Schaal, Rochester (James E. Long,
Albany, of counsel), for Hamry B. Brouson,
respondent.

Before: CARPINELLO, J.P., ROSE, LAHTINEN
and KANE, II.

¥*470 PER CURIAM.

Page 1

Appeal from an order of the Supreme Court
(McNamara, J.), entered August 6, 2004 in Albany
County, which granted petitioner's application, in a
proceeding pursuant to Election Law § 16-102, to
declare invalid a designating petition naming
respondent Francina J, Cartonia as the Democratic
Party candidate for the office of Member of the U.S.
House of Representatives, 28th Congressional
Disirict, in the September 14, 2004 primary election.

Respondent Francina J. Cartonia (hereinafter
respondent) filed a petition designating her as the
Democratic Party candidate for Member of the U.S.
House of Representatives, 28th Congressional
District. Her petition contained 116 pages and over
2,500 signatures, well over the 1,250 signatures
required (see Election Law §  6-136[2][g] ).
Petitioner objected to respondent State Board of
Elections, which, after reviewing the petition, found
that it contained 1,465 valid signatures. Petitioner
then commenced this proceeding making numerous
allegalions of fraud, including that the signatures of
various persons were forgzed on the petition. After a
hearing, Supreme Court found that respondent's
designating petition was permeated with frand and
invalidated it. Respondent appeals.

Initially, we reject respondent's assertion that
petitioner failed to state the charges against her with
sufficient specificity, as required by CPLR 3016(b}.
Petitioner's reference in his pleading to the specific
allegations contained in the objections he filed with
the Board, combined with his summary of those
objections in his pleading, "sufficiently apprised
respondent ... of the allegations being made against
[her] designating petition” (Matter of Muzza v. Board
of Elections of County of Albany, 196 A.D.2d 679,
680, 601 N.Y.S.2d 508 [1993] ).

Addressing the merits, we find that petitioner failed
to meet his burden of proving by clear and
convincing evidence that respondent's entire
designating petition was permeated by fraud such that
it should be invalidated (see Matter of Kelly v. Villa,
176 A.D.2d 992, 992, 374 N.Y.S.2d 1019 [1991] ).
Petitioner presented no witnesses at the hearing. His
evidence consisted of respondent's designating
petition and numercus voter regisiration cards,
submitted for Supreme Court to compare signatures
on the designating petition to those on the registration

© 2003 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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cards. While some of the signatures look different or
questionable, not one person testified that he or she
did not sign the petition or that his or her signature
was forged. We will not disturb Supreme Court's
*471 factual findings that two pages subscribed by
Stephen Hicks were duplicates, several signatures on
those pages appear to be forged, Hicks' other pages
contained some irregularities, and respondent
submitted a page that double counted two signatures.
Even accepting those facts, there was insufficient
proof that fraud permeated the entire petition,
especially considering the lack of evidence that
respondent participated in or was chargeable with
knowledge of fraudulent conduct aside from double
counting two signatures out of 2,500 (see Matter of
MeHuoh v. Comella, 307 AD.2d 1069, 1070, 763
N.Y.8.2d 698 [2003], /v. denied 100 N.Y.2d 509, 766
N.Y.S8.2d 162, 798 N.E.2d 346 [2003]: **837Matter
of Lefkowitz v, Cohen, 262 App.Div. 452, 456, 29
N.Y.8.2d 817 [1941], affd 286 N.Y. 499, 36 N.E.2d
680 [1941] ). Accordingly, we reverse and hold that
respondent's designating petition is valid.

ORDERED that the order is reversed, on the law and

the facts, without costs, petition dismissed and the
designating petition at issue herein naming
respondent Francina J. Cartonia as the Democratic
Party candidate for the office of Member of the U.S.
House of Representatives, 28th Congressional
District is declared valid.

10 A.D.3d 469, 780 N.Y.5.2d 835, 2004 N.Y. Slip
Op. 06396

END OF DOCUMENT

© 2005 Thomson/West. No Claim to Orig. U.8. Govt. Works.

Page 2




653 A.2d 79
231 Conn. 602, 633 A.2d 79
(Cite as: 231 Conn. 602, 653 A.2d 79)

Cc
Supreme Court of Connecticut.
In re ELECTION OF the UNITED STATES
REPRESENTATIVE FOR the SECOND
CONGRESSIONAL
DISTRICT.
No. 15134,

Decided Dec. 16, 1994, [FN*]

FN* December 16, 1994, the date that this
decision was released as a slip opinion, is
the operative date for all substantive and
procedural purposes.

Candidates for office of United States representative

for second congressional disirict filed petitions
seeking recount of ballots cast in general election and
other relief. The Supreme Court, Borden, J., held
that: (1) rules of evidence applicable to trial rather
than rules of admissibility governing administrative
proceedings would be applied; (2) court's function
was to determine, to extent possible, intent of voter in
making marks made on ballot, in light of all available
evidence disclosed by ballot and evaluating ballot
cast on part of demonstration project for electronic
ballot counting machines; (3) those few irregularities
found were insufficient to warrant further relief, and
(4) it would be inconsistent with applicable law and
sound democratic principles to order a new election
or to order recouni in 53 towns in which recount was
not previously sought.

Winner declared.
Berdon, J, filed concurring opinion.

West Headnotes

[1] Elections €275

144275 Most Cited Cases

Under statute providing that election or primary
dispute should be taken directly to the Supreme
Coutt, proceeding brought under provision
authorizing complaint by candidate aggrieved by
ruling of election officials was in Supreme Court for
administrative purposes; three justices who
constituted panel would decide questions of law and
find fact. C.G.S.A. § § 9-323, 51-199(b)(5).

12] Elections €269

Page !

144%269 Most Cited Cases

Where candidates brought proceeding challenging
election for United States House of Representatives,
rules of evidence, rather than rules of admissibility
governing administrative proceedings, applied to
procesdings before Supreme Court, even though
proceeding was sul generis proceeding insofar as it
required justices of Supreme Court to determine law
and find facts. C.G.S.A. § 9-323.

[3] Elections €260

144k260 Most Cited Cases

In proceeding challenging results of congressional
election in which voting was conducted in one city
pursuant to demonsiration project for electronic
ballot equipment, rather than pursuant to uvsual
combination of mechanical machine voting and
mechanical tabulation of polled votes and hand
counting of absentee ballot votes, manual recount
was only warranted as to ballots cast in city where
demonstration project was used, not all towns in
district; both parties asserted inaccuracy of count of
demonstration project ballots and had requested
manual recounts, and awaiting ultimate outcome of
proceedings before ordering recount would have
engendered extraordinarily difficult legal questions.
C.G.S.A.§ 9-323; 1994, P.A. 94-225, § 1 et seq.

[4] Elections €298(1)

144k298(1) Most Cited Cases

In proceeding challenging results of congressional
election in which town was used as demonstration
project for electronic ballot counting equipment,
function of Supreme Court was to determine, to
extent reasonably possible, intent of voter in making
marks that he or she made on ballot, in light of all
available evidence disclosed by ballot, not to
determine whether voter strictly complied with ballot
instruction for voting. C.G.S.A. § 9-323.

[51 Elections €216
144k216 Most Cited Cases

[5] Elections €235

144k235 Most Cited Cases

Voting and counting votes mean expressing intent
and tabulating those

expressions of intent in accordance with legal
principles governing those processes; differences in
technology should not furnish basis for disregarding
principle that purpose of voting process is to
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ascertain intent of the voters.

[6] Elections €~%227(6)

144k227(6) Most Cited Cases

Experiment as to how votes are registered and
counted should not affect outcome of election.

[7] Elections €~~298(1)

144K298(1) Most Cited Cases

In determining results of congressional election
challenge in election invelving demonstration project
for electronic ballot counting machines, to determine
whether any parly gained or lost votes as result of
recount in town where project was conducted, court
had to compare totals following examination of
challenged ballots to total votes for each party
according to number of votes shown on retum to
Secretary of State. C.G.S.A. § 9-323.

[8] Elections €~2295(1)

144k295(1) Most Cited Cases

Preponderance of evidence was appropriate burden of
persuasion in candidate's challenge to results of
congressional election. C.G.S.A, § 9-323,

[9] Elections ©+263

1441263 Most Cited Cases

Under statute providing for mandatory recanvass,
ballots of absentee voters who complied with legal
requirements for absentee voting and whose ballots
had been properly received by town clerk and
properly delivered to ballot counters for counting
were not subject to exclusion from recanvass solely
because counters overlooked those ballots on election
day. C.G.8A. § § 9-311, 9-311a.

[10] Elections €297

144k97 Most Cited Cases

Statute providing that no names shall be added to list
of voters on election day without consent of both
registrars is mandatory; thus lack of joint consent by
registrars prohibited election officials from restoring
voters to voter lists on election day and prohibited
officials from permitting them to vote. C.G.8.A, §
9-42,

[11] Elections €~295(1)

144k295(1) Most Cited Cases

Candidate failed to prove that challenged vote was
improperly cast; although candidate claimed that
address listed for voter was unoccupied,
uninhabitable burmed out house, there was no
evidence that anyone made ftranster of voter's
registration to new address on registry list, no proof
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of violation by transfer of registration without
consent of both registrars, and no proof that voter did
not reside in or was not registered in municipality on

election day. C.G.8.A. § § 9-35, 642,

[12] Elections €216.1

144k216.1 Most Cited Cases

Where evidence indicated that outer ballot envelopes
received by town clerk were stamped as received on
specified date and time and stamped with ftown
clerk's signature stamp, absentee ballots sufficiently
complicd with statutory requirement that absentee
ballot envelope indicate date and time of town clerk's
receipt and town clerk's signature, particularly as
evidence revealed punctilious adherence to remainder
of requirements for insuring validity of absentee
ballots. C.G.8.A. § 9-140c(a).

[13] Elections €2216.1

144k216.1 Most Cited Cases

Substantial rather than strict compliance is required
with provisions regarding date and time of town

clerk's receipt of absentee ballot envelope and town
clerk's signature. C.G.S.A. § 9-140¢(a).

[14] Elections €216.1

144k216.1 Most Cited Cases

Purpose of requirement of town clerk's signature
indicating receipt of absentee ballot envelope is to
avoid fraud in voting of absentee ballots; by
requiring town clerk to sign outer envelope, statute
seeks to avoid risk that unauthorized person will
somehow include unauthorized absentes ballot
among those validly sent and delivered. C.G.S.A. §

9-140c(a).

[15] Elections €10

144k10 Most Cited Cases

In construing voting statutes, overarching policy is
that no voter is to be disfranchised on doubtful
construction, and thus statutes tending to limit
exercise of ballot should be liberally construed in a
voter's favor.

[16] Elections €10

144110 Most Cited Cases

In construing voting statutes, court must take info
consideration whether failure of strict compliance
with statutory requirements was due to conduct of
voter or someone not within voter's control.

[17] Elections €216.1
144k216.1 Most Cited Cases
Absentee ballots did not substantially comply with
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statutory requirements for absentee ballots, stamp on
ballot envelopes was merely generic date stamp and
contained no indication, whether by hand signature,
stamp facsimile or printed name and title that it was
received by town clerk, and there was no time of
receipt indicated on stamp as required by statute.
C.GS.A § 9-140c¢(a).

[18] Elections €216.1

144%216.1 Most Cited Cases

Absentee ballots with envelopes which were stamped
with printed names and titles of town clerks rendered
on envelopes by town clerks' time and date stamp
machines substantially complied with statutory
requirements for insuring validity of absentee ballots,
particularly considering strong policy against
disenfranchising voters, although stamp facsimile of
town clerks' cursive signature would have been
preferable, town clerks' time and date stamp
machines were not readily available to public.
C.G.5.A. § 9-140c(a).

[19] Elections £=2227(8)

144k227(8) Most Cited Cases

Absentee voting statutes did not require that absentee
ballot be considered invalid because ballot was
returned to town clerk in outer envelope with portion
of envclope cut out; statute did not require voter be
disenfranchised due to obliteration of part of outer
envelope where town clerk could identify voter and
match voter with his records to determine that ballot
set was completed by person to whom it was
assigned, thus substantially complying with statutory
requirements. C.G.S.A. § 9-139.

[20] Elections €216.1

144k216.1 Most Cited Cases

Absentee voting statute required that each inner
envelope be returned to town clerk in its outer
envelope. C.G.S.A. § 9-130.

[21] Elections €72216.1

144k216.1 Most Cited Cases

Absentee voting statute did not require rejection of
ballot voter signed underneath statements indicating
he wished to change choice originally indicated;
voter's intent was to insure that his change of marking
on gubernatorial line be understood as such and that
all other markings be understood to remain the same,
rather than to furnish means of identifying himself as
voter, C.G.S.A. § 9-150al).

[22] Elections ©=227(8)
144k227(8) Most Cited Cases
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Under absentee ballot statutes, absentee ballot which
did not arrive in voter's own outer envelope should
not have been counted; voter returned his inner
envelope inside outer envelope fumished for his
wife's absentee ballot, C.G.S.A. § 9-139.

[23] Elections €52216.1

144k216.1 Most Cited Cases

Convalescent home resident's marking of her
absentee ballot was properly authenticated where
voter executed ballot, dated inner envelope and
signed inner envelope with X, which was followed by
signature of registrar indicating that voter's X
constitluted valid signature by her; registrar was not
signing inner envelope for voter but was simply
signifying that, in his capacity as registrar, he had
witnessed her mark as signature. C.G.S.A. § § 9-
159q, 9-159r,

|24] Elections €~2227(8)

[144k227(8) Most Cited Cases

Town clerk acted properly in rejecting two absentee
ballots; although clerk received ballots in timely
fashion, she failed to stamp on outer envelope with
date and time that she received them. C.G.S.A. § 9-

140¢(a).

[25] Elections €=>298(1)

144%298(1) Most Cited Cases

Absentee ballot envelopes which were rejected by
town clerks for different reasons could not properly
be considered together.

[26] Elections €216

144k216 Most Cited Cases

Vote indicated on write-in slot of voting machine
should be evaluated by same standard as absentee
ballot, that is, the express intent of the voters.

1271 Elections €=227(8)

144Kk227(8) Most Cited Cases

Statute providing for endorsement by moderator of
ruling on questioned ballot was directory, rather than
mandatory; purpos¢ of provision was to make record
of rulings so that moderator, if later questioned in
recanvass or subsequent judicial proceedings, could
more easily recall ruling and reasons therefore; thus,
moderator's failure to comply with directory
provision had no legal significance. C.G.S.A. § 9-
150a.

[28] Elections €=2227(8)
144%227(8) Most Cited Cases
Absentee ballot on which names of candidates
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appeared more than once, because candidates were
nominated by more than one party, and on which
voter marked name of preferred candidate at each
place on ballot where name appeared, was tot
invalid; voter did not express voies for two different
candidates for the same office and thus there was no
over vote.

[29] Elections €227(8)

144%227(8) Most Cited Cases

In election in which ballot listed names of candidate
more than once on ballot for candidates who received
nomination of more than one party, abscntce ballot
on which voter ¢ntered an X in each of 11 line boxes
for third-party candidates and in each of 12 line
boxes for Democratic Party candidates was properly
rejected as over vote; there was noe way to
differentiate between vote for Democratic Party
candidate for House of Representatives and third-
party candidate for House of Representatives.
C.G.8.A. § 9-150a()1).

[30] Elections €~>295(1)

144k295(1) Most Cited Cases

Alleged discrepancy in totals tallied by absentee
ballot counters during recanvass was not supported
by evidence; there was no credible evidence that
absentee ballot countererased count of 62 for one
candidate and put down 64 based on numbers that
other ballot counter recorded, any erasure was simply
correction of human error in recording and had no
factual or legal signiticance with respect to final
count, and counters had exactly same numbers for
each candidate at end of scrupulous and painstaking
process.

[31] Elections €=295(1)

144k295(1) Most Cited Cases

Discrepancies between number of voters counted by
hand and by machine were adequately explained by
election officials; inference that machine
malfunctioned described by election workers
accounted for two of three additional votes registered
on public counter over number of voters indicated on
official checklist was rational and justifiable, and
inference that one voter went through checkout
procedure without having name checked off and
subsequently voted during busy, crowded time at
polling place was rational and justifiable.

[32] Elections €260

144k260 Most Cited Cases

Recount of absentee ballots in 53 towns in which
recount had not already been ordered was mnot
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warranted; nothing in record suggested that there
was any ruling on election official or conduct in
count of votes in those 53 towns that was not already
adjudicated and nothing to suggest improper ruling or
mistake, there had already been two counts of votes
in those 53 towns, one on election night and one
during mandatory recanvass ordered by Secretary of
State, and candidates' observers produced no other
evidence of claims or irregularities incurring in those
towns. C.G.S.A. § 9-323.

[33] Elections €291

144k3291 Most Cited Cases

In election challenge, court would not infer that
substantial irregularities occurred with regard to
unchallenged ballots cast in several towns because
election was close and there were some irregularities
in some absentee ballots in several towns with regard
to which candidates did produce evidence.

*%82 *604 Tobin, Levin, Carberry & O'Malley, P.C.,
and Updike, Kelly & Spellacy, P.C., Hartford, with
whom were Timothy Downs, pro hac vice, and
Christopher Sautter, pro hac vice, for complainant
Sam Gejdenson.

Tyler, Cooper & Alcorn, Hartford, for complainant
Edward W. Munster.

Before PETERS, C.J.,, and BORDEN and BERDON,
Jl.

BORDEN, Associate Justice.

This is an action brought pursuant to General
Statutes § 9-323 _[FNI] by Edward W. Munster
**83 and *605 Sam Gejdenson, in separate petitions,
each challenging the results of the election canvass
and recanvass (election)} for the office of the United
States Representative for the Second Congressional
District of Connecticut (district). [EN2] Munster was
the **84 candidate of the Republican Party, and
Gejdenson was the candidate of *606 the Democratic
Party.  Accordingly, their names appeared on all
ballots prepared for and used in the election,

FN1. General Statutes § 9-323 provides:
"CONTESTS AND COMPLAINTS IN
ELECTION OF PRESIDENTIAL
ELECTORS, U.S. SENATOR AND
REPRESENTATIVE. Any elector or
candidate who claims that he is aggrieved by
any mling of any election official in
connection with any election for presidential
electors and for a senator in Congress and
for representative in Congtress or any of

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




653 A2d79 Page 5
231 Conn. 602, 653 A.2d 79
(Cite as: 231 Conn. 602, 653 A.2d 79)

them, held in his town, or that there was a
mistake in the count of the votes cast at such
election for candidates for such electors,
gsenator in Congress and representative in
Congress, or any of them, at any voting
district in his town, or any candidate for
such an office who claims that he is
aggrieved by a violation of any provision of
sections 9-355, 9-357 to 9-361, inclusive, 9-
364, 9-364a or 9-363 in the casting of
absentee ballots at such election, may bring
his complaint to any judge of the supreme
court, in which he shall set out the claimed
errors of such election official, the claimed
errors in the count or the claimed violations
of said sections. In any action brought
pursuant to the provisions of this section, the
complainant shall send a copy of the
complaint by first-class mail, or decliver a
copy of the complaint by hand, to the state
elections enforcement commission.  If such
complaint is made prior to such election,
such judge shall proceed expeditiously to
render judgment on the complaint and shall
cause notice of the hearing to be given to the
secretary of the state and the state elections
enforcement commission. If -such
complaint is made subsequent to the
election, it shall be brought within ten days
of the election and such judge shall
forthwith order a hearing to be had upon
such complaint, upon a day not more than
five nor less than three days from the
making of such order, and shall cause notice
of not less than three mer more than five
days to be given to any candidate or
candidates whose election may be affected
by the decision upon such hearing, to such
election official, to the secretary of the state,
to the state elections enforcement
commission and to any other party or parties
whom such judge deems proper parties
thereto, of the time and place for the hearing
upon such complaint. Such judge, with two
other judges of the supreme cowt to be
designated by the chief court administrator,
shall, on the day fixed for such hearing and
without unnecessary delay, proceed to hear
the parties. If sufficient reason is shown,
such judges may order any voting machines
to be unlocked or any ballot boxes to be
opened and a recount of the votes cast,
including absentee ballots, to be made.
Such judges shall thereupon, in the case
they, or any two of them, find any error in

the rulings of the election official, any
mistake in the count of such votes or any
violation of said sections, certify the result
of their finding or decision, or the finding or
decision of a majority of them, to the
secretary of the state before the first Monday
after the second Wednesday in December.
Such judges may order a new election or a
change in the existing election schedule.
Such certificate of such judges, or a majority
of them, shall be final vpon all questions
relating to the rulings of such election
officials, to the correctness of such count
and, for the purposes of this section only,
such claimed violations, and shall operate to
correct the retums of the moderators or
presiding officers so as to conform to such
finding or decision."

FN2. A third candidate, David Bingham,
was the candidate of A Connecticut Party.
Also, one individual, Howard E. Proper
Lamchick, apparently received write-in
votes. Although both Bingham and
Lamchick were served with notice of this
proceeding, neither has moved to join the
proceeding as a party.

In addition, Munster's petition was joined by
fifty-four other individuals, one from each
of the towns located in the Second

Congressional District. It was stipulated at

frial that each of these individuals, whose
names and towns are listed below, was an
elector who had voted for Munster in the
clection, and was aggrieved under § 9-323.
Although each of these fifty-four individuals
is a party to these proceedings, none of them
has played an active role in the proceedings.
Furthermore, the secretary of the state,
Pauline R. Keezer, and the elections
enforcement commission, both of whom
were given notice pursuant to § 9-323,
moved for and were granted party status in
the proceeding. They have played an
essentially passive role in this proceeding.
Despitz the presence of these additional
parties, it is clear that the real adversaries in
this proceeding are Munster and Gejdenson.
Furthermore, it is clear that the claims made
in their respective petitions overlap to some
extent. The panel, therefore, consolidated
the two petitions and they were tried as one
case. For ease of reference, therefore, we
refer herein to Munster and Gejdenson as
the parties to these proceedings.

© 2005 Thomson/West. No Claim to Orig. UL.S. Govt. Works.




653 A2d79 Page 6
231 Conn, 602,653 A.2d 79
(Cite as: 231 Conn. 602, 653 A.2d 79)

The names and fowns of the fifty-four
individuals who joined Munster's petition
are as follows: William Falletti, Ashford;
Gwen Campbell, Bolton; Keith Robbins,
Bozrah; Martin Weiss, Brooklyn; John
Bennett, Sr, Canterbury; Bill Phildrick,
Chaplin; Margaret Early, Chester; Nicholas
Norton, Colchester; Bryan Andrew,
Columbia; Marilyn Chase, Coventry;
Margo Marvin, Deep River;  Russell
Mayhew, Eastford; Ronald Visitainer, East
Haddam; Marie Richards, East Lyme; Eric
Shoell, Ellingten;, Linda Dwyer, Essex;
Bruce Dougherty, Franklin; Blanche
Sedgewick, Griswold, Peter Bartinik, Sr.,
Groton; Ken Gronbach, Haddam; Randy
Roach, Hampton; Jack Burke, Ir., Killingly;
Edward Clark, Lebanon; Chris Ruest,
Ledyard; James Wright, Lisbon; John
Tiffany 1I, Lyme; Richard Pellegrine,
Mansfield;, Mike Amara, Middletown;
Robert Collins, Montville; Martin Ohlsen,
Jr, New London; Sandra M. Steinhart,
North Stonington; Gerald E. Kortfelt, Sr.,
Norwich; Andrew Lombard, Old Lyme;
Tom MecCarty, Old Saybrook; Guy
LaPointe, Plainfield; John Casey, Pomfret;
John A. Moulson, Preston; John F. Malloy,
Putham, Diane Norton Giles, Salem;
Stephanic Abraham, Scotland; Linda Puetz,
Sprague; Dock Sellers, Stafford; Shirl
Knox, Sterling; William B. Cutler,

Stonington; John E. Mahor, Jr., Thompson;

Francine Quellette, Tolland; Andy
Goodhall, Union; John P, Leary, Vemon,
Michael Crouch, Voluntown; Mariea
Spencer, Waterford; Lorraine M. Cenkus,
Westbrook; Linda Makuch, Willington;
Maria C. Naumec, Windham; and Christine
C. Dursk, Woodstock.

Congressional District, the election involved
contests for govermor and lieutenant
governor, United States Senator, state
senator, state representative, secretary of the
state, treasurer, comptroller, atterney
general, sheriff, judge of probate and
registrar of voters.  Only the results of the
election for United States Representative for
the Second Congressional District as
between Munster and Gejdenson are
involved in this case.

FN4. General Statutes § 9-311a provides:
"RECANVASS ON CLOSE VOTE. For
purposes of this section, state, district and
municipal offices shall be as dsfined in
section 9-372 except that the office of
presidential elector shall be deemed a state
office. Forthwith after a regular or special
election for municipal office, or forthwith
upon tabulation of the vote for state and
district offices by the secretary of the state,
when at any such election the plurality of an
elected candidate for an office over the vote
for a defeated candidate receiving the next
highest number of votes was either (1) less
than a vote equivalent to ene-half of one per
cent of the total number of votes cast for the
office but not more than two thousand votes,
or (2) less than twenty votes, there shall be a
recanvass of the returns of the voting
machine or voting machines and absentee
ballots used in such election for such office
unless such defeated candidate or defeated
candidates, as the case may be, for such
office file a written statement waiving this
right to such canvass with the municipal
clerk in the case of a municipal office, or
with the secretary of the state in the case of a
state or disirict office. In the case of state
and district offices, the secretary of the state

The election was held on November 8, 1994, [FN3
Because the results of the canvass of refurns from the shall notify the town clerks in the state or
election *607 were sufficiently close, a mandatory district, as the case may be, of the state and
recanvass was conducted pursuant to General district offices which qualify for an
Statutes § 9-311a. [FN4] Following that recanvass, automatic recanvass and shall also notify
the secretary of the state declared *608 that 136,030 each candidate for any such office. When a
votes had been cast, that Gejdenson had received recanvass is to be held the municipal clerk
79,160 votes and that Munster had received 79,156 shall promptly notify the meoderator, as
votes. According to those figures, therefore, defined in section 9-311, who shall proceed
Gejdenson would have been declared the winner by a forthwith to cause a recanvass of such
margin of four votes. returns of the office in question in the same
manner as is provided in said section 9-311.
In addition to the notice requited under
section 9-311, the moderator shall before

upon tabulation of the votes for such offices

FN3. In addition to the office of the United
States Representative for the Second
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such recanvass 1s made give notice in
writing of the time when, and place where,
such recanvass is to be made to each
candidate for a municipal office which
qualifies for an automatic recanvass under
this section. Nothing in this section shall
preclude the right to judicial proceedings on
behalf of a candidate under any provision of
chapter 149.  For the pwrposes of this
scetion, ‘'the total number of votes cast for
the office' means in the case of multiple
openings for the same office, the total
number of electors checked as having voted
in the state, district, municipality or political
subdivision, as the case may be. Whan a
recanvass of the returns for an office for
which there are multiple openings is
required by the provisions of this section,
the returns for all candidates for all openings
for the office shall be recanvassed. No one
othcr than a recanvass official shall take part
in the recanvass. If any irregularity in the
recanvass procedure is noted by a candidate,
he shall be permitted to present evidence of
such irregularity in any contest relating to
the election." A recanvass for the office of
the secretary of the state was also mandated
by this provision.

I
PROCEDURAL HISTORY

[1] On November 18, 1994, both Munster and
Gejdensen filed, pursuant to § 9-323, [FNS5] **85
essentially simultaneous petitions with Ellen A.
Peters, the chief justice of the Supreme Court. This
is the first time in its history that § 9-323 has been
invoked. Pursuant to that statute, on November 21,
1994, Judge Aaron Ment, the chief court
administrator, designated Justice David M. Borden
and Justice Robert 1. Berdon as the two additional
members of the panel to adjudicate the claims *609
made in the respective pefitions. [FN6]  Also
pursuant to that statute, notice of the petitions, and of
the hearing to be held thereon to begin on November
29, 1994, was given by persenal or abode service to
Munster, Gejdenson, the secretary of the state, the
elections enforcement commission, David Bingham
and Howard E. Proper Lamchick; see footnote 2; the
town clerks of the fifty-four towns comprising the
district, and the moderators of the election
proceedings within the district. In all, approximately
200 notices were served. [FN7

FINS. It is unclear whether this proceeding is
properly considered a matter in the Supreme
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Court, On one hand, § 9-323 does not refer
to the Supreme Court, but to three Justices
thereof. Furthermore, it is clear that,
pursuant to that statute, we--the three
justices who constitute the panel--not only
decide questions of law, a function within
the court's normal appellate jurisdiction, but
find facts, a function outside the court's
normal jurisdiction except to the extent
required in those cases brought pursvant to
our original Jjurisdiction over
reapportionment matters under § 2 of article
sixteen of the amendments to the
Connecticut constitution.

On the other hand, General Statutes § S1-
199(bX5) provides that “"[t]he following
matters shall be taken directly to the
supreme court ... (5) any clection or primary
dispute brought to the supreme court
pursuant to section 9-323 or section 9-
325...." General Statutes § 9-325 sets out a
procedure for a reservation of questions of
law to the Supreme Court by a judge of the
superior court hearing a state election
dispute pursuant to General Statutes § 9-
324, a municipal election dispute pursuant to
General Statutes § 9-328, or a primary
election dispute pursuant to General Statutes
§ 9-329a and for a direct appeal to the
Supreme Court from a final judgment of the
Superior Court rendered in a such an
¢lection dispute.

We resolve this conundrum by construing §
51-199(bY(5) to mean that a proceeding
brought pursuant to 9-323 is in the
Supreme Cowrt for administrative purposes.
Therefore, we have assigned a Supreme
Court docket number to this case, and the
Chief Clerk of the Supreme and Appellate
Courts will be the officizl custodian of the
records of these proceedings.

FN6. Justices Borden and Berdon were the
two next most senior Justices of the
Supreme Court who were not disqualified in
the case.

FN7. As we did in open court, w¢ éXjpress
our appreciation to the sheriffs of New
London, Windham, Tolland and Middlesex
Counties for their yeoman service in
completing the necessary service of process
within a very short time span,

The hearings began on November 29, 1994, pursuant
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to the order of notice. At the outset, the panel
entered several procedural orders. We granted the
motion of the secretary of the state and the elections
enforcement commission to be made parties to the
proceeding.  See footnote 2. Upon motions by
Munster, we entered two orders.  First, we ordered
the town clerks, who are the official custodians of all
election tnaterials, until further order of the panel, to
preserve all election materials used in the election,
including actual ballots, absentee ballot materials,
such as envelopes, and moderators' reports._[FN&]
Second, we ordered that the secretary of the state, the
treasurer and the comptroller not take amy *610
action pursuant to General Statutes § 9-315, [FN9]
until our further **86 order, regarding the election,
including the making of any count and the
declaration of any person as having been elected as
the United States Representative from the district,

FN8. In this comnection, we rejected
Munster's proposal that the preservation
order expressly be maintained "until such
time as the new United States House of
Representatives that convenes in January of
1993 has, pursuant to Article I, Section 5 of
the United States Constitution, approved the
qualifications of and accepted as a member
of the House someone as United States
Representative for the Second Congressional
District of Connecticut," We did so
because Munster's counsel represented that,
if we were to order a new election as a result
of this proceeding, it was his position that
such an election would preclude a
proceeding in the House of Representatives
challenging the results of the November 8,
1994 election. In that event, the proposed
language would have been susceptible of an
interpretation requiring the preservation of
records of an election that was no longer
relevant. We recognized, nonetheless, that,
depending on our decision in this
proceeding, such a further proceeding in the
House of Representatives was a possibility.
We therefore expressly stated that, when we
decided this case, we would be mindful of
that possibility and would render a further
preservation order if appropriale.

FNO. Genera] Statutes § 9-315 provides:
"CANVASS  FOR  PRESIDENTIAL
ELECTORS, U.S. SENATOR AND
MEMBERS OF CONGRESS. The votes
returned as cast for a senator in Congress,
representatives in Congress and presidential
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electors shall be publicly counted by the
treasurer, secretary of the state and
comptroller on the last Wednesday of the
month in which they were cast, and such
votes shall be counted in conformity to any
decision rendered by the judges of the
supreme court as provided in section 9-323.
In accordance with the count so made, they
shall, on said day, declare what persons are
elected senators in the Congress of the
United States or representatives in Congress,
and the secretary of the state shall forthwith
notify them by mail of their election; and
they shall declare the proper number of
persons having the greatest number of votes
to be presidential electors and, in case of an
equal vote for said electors, shall determine
by lot from the persons having such equal
number of votes the persons appointed, and
the secretary of the state shall forthwith
notify them by mail of their appointment.”

[2] Before the start of the evidentiary hearing, we
also considered whether this proceeding would be
governed by the usual rules of evidence applicable to
a trial.  The parties took different positions on the
issue. Munster argued that because this proceeding
was sui generis, the rules of evidence should not
apply and that we should instead apply the rules of
admissibility governing administrative proceedings
under the Uniform Administrative Procedure Act.
See General Statutes § 4-178. [FN10] Gejdenson
argued that the rules of evidence *611 should apply.
We ruled that, although this is a sui generis
proceeding insofar as it requires Justices of the
Supreme Court not only to determine the law but to
find the facts, il is nonetheless also a judicial, rather
than an administrative, fact-finding proceeding and
that, therefore, we would apply the rules of evidence,
exercising our discretion in favor of admissibility
insofar as possible. We conducted this proceeding in
accordance with this rufing.

FN10. General Statutes § 4-178 provides:
"CONTESTED CASES. EVIDENCE. In
contested  cases: (1) Any oral or
documentary evidence may be received, but
the agency shall, as a matter of policy,
provide for the exclusion of irvelevant,
immaterial or unduly repetitious evidence;
(2) agencies shall give effect to the rules of
privilege recognized by law; (3) when a
hearing will be expedited and the interests of
the parties will not be prejudiced
substantially, any part of the evidence may
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be received in written form; {4)
documentary evidence may be received in
the form of copies or excerpts, if the original
is not readily available, and upen request,
parties and the agency conducting the
proceeding shall be given an opportunity to
compare the copy with the original; (3) a
party and such agency may conduct cross-
examinations required for a full and true
disclosure of the facts; (6) notice may be
taken of judicially cognizable facts and of
generally recognized technical or scientific
facts within the agency's specialized
knowledge, (7) parties shall be notified in a
timely manner of any material noticed,
including any agency memcranda or data,
and they shall be afforded an opportunity to
contest the material so noticed; and (8) the
agency's expericnce, technical competence,
and specialized knowledge may be used in
the evaluation of the evidence."

For five full days of trial, beginning on November
30, 1994, and ending on December 7, 1994, we heard
evidence. Despite the constraints imposed by the
time limitations required by § 9-323, [FN11] each
party had a full and fair opportunity to present his
evidence and claims. In accordance with the
schedule that we established, #*612 Munster filed his
posttrial brief on December 9, 1994, Gejdenson filed
his postirial brief on December 12, 1994, and we
heard final oral argument on the afternoon of
December 12, 1994,

EN11. Section 9-323 requires that if we
"find any error in the rulings of the election
official, [or] any mistake in the count of
[the] votes [of the election in question],” we
must certify our decision "to the secretary of
the state before the first Monday afier the
second  Wednesday in December.
(Emphasis added.) Because that Monday is
December 19, 1994, for all practical
purposes we are required by § 9-323 to file
our decision with the secretary of the state
by the end of the business day on Friday,
December 16, 1994,  Thus, it has been
imperative that we hear and decide this case
within less than three weeks from the date of
the first hearing. To accomplish that goal,
counsel for the parties, as well as the court
staff, have cooperated, with us and with
¢ach other, with the utmost professionalism.

I
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SUBSTANTIVE CLAIMS

Before tuming to the substantive claims of the
parties, it is useful to set forth what this case does not
involve.  Neither party has made any claim of
criminal conduct. Neither party has made any claim
of fraudulent conduct, Neither party has made any
claim of willful, deliberate or intentional misconduct.
None of the evidence presented by the parties would,
in any manner, have supported any such claims. We
turn, therefore, to the specific claims that the parties
have advanced regarding the election and the
recanvass held in the district.

A
THE NORWICH RECOUNT

Both Munster and Gejdensen have claimed that the
vote count and recanvass in the town of Norwich
were inaccurate as a result of the use of new voting
technology in that town, **87 Both candidates were
credited with fewer votes in the recanvass than in the
original vote count on election night, and, therefore,
they both requested that we order a manual recount of
the ballots in that town.

Pursuant to No. 94-225 of the 1994 Public Acts,
FN12] the town of Norwich was designated as one
of three *613 towns _[FN13] for a demonstration
project for the use of ¢lectronic equipment for the
casting and counting of ballots in thc November,
1994 glection. Accordingly, the voting in Norwich
for this election was conducted pursuant to the "1994
Marksense Demonstration Project” {(demcnstration
project), rather than pursuant to the wsual
combination of mechanical machine voting and
mechanical tabulation of vetes for voters who voted
at the polls, and paper ballots and hand counting of
the votes of those whe voled by absentee ballot, a
combination used uniformly in this state for many
decades.

FN12. Public Acts 1994, No. 94-225
provides: "AN ACT CONCERNING A
DEMONSTRATION PROJECT FOR THE
USE OF OPTICAL, ELECTRONIC OR
MECHANICAL EQUIPMENT FOR THE
CASTING AND COUNTING OF
BALLOTS .

"Sectien 18 of public act 93-384 is repealed
and the following is substituted in lieu
thereof:

"Notwithstanding any provision of title 9 of
the general statutes to the contrary, the
secretary of the state may authorize, as a
demonstration project, the use of optical,
electronic or mechanical equipment for the
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CASTING AND counting of [absentee]
ballots in [any town at an election, primary
or referendum] NOT MORE THAN THREE
TOWNS AT ELECTIONS, PRIMARIES
OR REFERENDA IN 1994 OR /993,
provided (I)(A) THE LEGISLATIVE
BODY OF ANY SUCH TOWN OR, IN
THE CASE OF A TOWN IN WHICH THE
LEGISLATIVE BODY 1S A TOWN
MEETING, THE BOARD OF
SELECTMEN, AND (B) THE
REGISTRARS OF THE TOWN APPROVE
THE USE OF SUCH EQUIPMENT AND
(2) THE secretary prescribes specifications
for: [ {1) 1f4) The security, tasting, set-up,
operation and canvassing of the equipment, [
(2} 1¢(B) the ballots used with the equipment
and [ (3) ] (C) the training of election
officials in the use of the equipment. NOT
LATER THAN JANUARY FIRST IN THE
YEAR FOLLOWING THE USE OF SUCH
EQUIPMENT BY A TOWN, SUCH
TOWN SHALL SUBMIT A REPORT ON
SUCH USE TO THE SECRETARY. NOT
LATER THAN FEBRUARY 1, 1996, THE
SECRETARY SHALL SUBMIT A
SUMMARY OF SUCH REPORTS AND
RECOMMENDATIONS CONCERNING
THE USE OF SUCH EQUIPMENT TO
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THE JOINT STANDING COMMITTEE
OF THE GENERAL  ASSEMBLY
HAVING COGNIZANCE OF MATTERS
RELATING TO ELECTIONS.”

FN13. The other two towns, namely,
Newington and South Windsor, are not
within the district.

Under the demenstration project, a voter who voted
at the polls was given a paper ballot on which were
indicated the candidates for all of the offices involved
in the election. Approximately 3/4 of one inch to the
right of each candidate’s name was, in light black ink,
an *614 abbreviation of the candidate's party
endorsement, namely, "Rep” for Munster and "Dem"
for Gejdensen. Immediately to the right of the party
designation was, in heavy black ink, the depiction of
what may be described as a horizontal interrupted
arrow approximately 9/16 of one inch in total length,
the interrupted or blank portion of which was
approximately 3/16 of one inch in length. The point
of the arrow aimed at the candidate's party
designation and, further to the left, his name. At the
top of each ballot was the following instruction,
which we have reproduced in reduced format as it
appeared on the ballot: :

Toy emie onees o (et v E—all st RIGHT o S zandidisl 8 ze ol g
choize. o vzie lor & candidale w230 nema is nel g on g bollol, wrie ne ~ame &f

dig dantcae .t A e peng i and Sz ele hegyse
The voting took place as follows. After having been
properly identified and checked, the voter was given
such a paper ballot. The moderator's handbook,
issued for the demonstration project by the secretary
of the state, contains the following suggestions:
"When issuing a ballot, the ballot clerk should offer
the voter a 'privacy sleeve,' which is a plastic or
cardboard sleeve into which the ballot can be inserted
so that the markings on the ballot can not be seen.
Although each elector should be offered a 'privacy
sleeve' he is not required fo take it. Tt is also
recommended that when the Ballot Clerk issues a
ballot to an elector, the Clerk should say something
like "Vote for just one per office, and connect the
front and back of the arrow." "

The voter then entered a voting booth where he or
she marked his ballot with either a number 2 pencil
or a pen supplied by **88 the manufacturer of the
"marksense machine," a machine designed to read
and tabulate the ballots inserted into it. The voter
then proceeded to the *615 machine and inserted the
ballot into it for counting.  The voter then was

requir;d immediately to leave the polling place.

[FN14]

FN14. As discussed later in this opinion,
there were provisions in the moderator's
handbook governing the situations in which
the machine, for various reasons, regjected
the baliot,

The absentee ballots were in essentially the same
form as those used at the polls. After having been
properly processed and delivered to the appropriate
polling places, the absentee ballots were inserted into
the marksense machine for reading and tabulation.

After the mandatory recanvass ordered by the
secretary of the state following the November 8
election, the recanvass moderator for Norwich
certified to the secretary of the state that Munster had
received 3802 votes and Gejdenson had received
5711 votes. Neither Munster nor Gejdenson,
however, had confidence in the accuracy of these
figures. Accordingly, they filed the petitions in this
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case.

In that part of his petition devoted to Norwich,
Munster alleged that "sufficient inaccuracies and
irregularities occurred in the original count and
recanvass o require the handcounting of all ballots."
He cited an example of an unaccounted discrepancy
of ten voles between the number of votes registered
by the "memory pack" _[FNI13] of a particular
machine on election day and the number of votes
registered by that memory pack during the recanvass.
Munster claimed that this called "into question the
validity of the entire count on that machine and the
reliability of all the machines." With respect to the
absentee ballots, Munster claimed that the technology
“showed a similar inconsistency between Election
Day and the Recanvass,” citing a one vote
discrepancy between the number of absentee ballots
*616 registered by the machines on election day and
during the recanvass. "Furthermore," Munster
alleged, "the overall count for the candidates on the
Business Record machines between Election Day and
the Recanvass changed by thirteen votes.  While
such a variation is perhaps understandable when
humans do the counting, there is no similar raticnale
for a supposedly infallible machine count.
Accordingly, all the ballots cast in Norwich should be
recounted by hand...."

FN15. The "memory pack” was the
electronic vote tabulator that was inserted
into 2 marksense machine.

Gejdenson's petition was confined to the Norwich
count. He described the system used as follows: it
"uses paper ballots on which the voter is to fill in a
line between two points to indicate hisher selection,
A special scanning device 'reads’ the mark and
records it accordingly. The advantage of this system
over the traditional mechanical voting machines is
that it preserves the actual markings of the voter on
the ballot.  This is in contrast to the mechanical
voting machines in which, if an error occurs, there is
no original ballot which may be inspected to
ascertain directly the intent of the [voter]... The
same scanning devices were used to conduct the
canvass on election night and the recanvass.
Assuming the new scanning machines were reading
ballots in the same manner on ¢lection night and
during the recanvass, the result would have been the
same." Gejdenson alleged, however, that there had
been a reduction in the number of votes cast for each
candidate as recorded on election night and during
the recanvass; for Gejdenson, a reduction of twenty-
two votes, for Munster, a reduction of nine votes;
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and for Bingham, a reduction of six votes.
Gejdenson asserted that neither during the election
night canvass nor during the recanvass did the
glection officials themselves read the ballots, which
were available "to determine the actual count of votes
cast for each candidate." Accordingly. Gejdenson
requested that we direct that all of the ballots in
Norwich be *617 recounted "by election officials and
not by the new counting devices," in order "o
ascertain for which candidates votes contained
thereon are cast."

At our first hearing, on November 29, 1994,
Gejdenson moved for an immediate manual recount
of the Norwich ballots, to be conducted while we
heard the evidence on **89 the other issues in the
case. Munster objected to the timing of the Norwich
recount. He argued that to order a recount fo begin
immediately, before a decision about a general
recount of the entire district, would be improper
because "if you order a recount as to any town you
must order a recount as to all towns because the
purpose of the recount is to apply a uniform decision
making methodology, uniform rules of counting, to
all towns." Munster coniended that any rules
established for the Norwich recount must "be
applicable in any other recount situation in any other
town [for which] this panel may ultimately order
recounts to be held so that we have uniform rules
applying for the recounts.”

[3] After full argument on this issue, we ordered an
immediate manual recount of all of the Norwich
ballots, including the absentee ballots. We rejected
Munster's objections to an immediate recount for the
following reasons. [FN16

FN16. Although at the time we did not place
our reasoning on the record, we do so now
for the purpose of completeness. '

First, both parties had asserted the inaccuracy of the
count of the Norwich ballots and had requested a
manual recount.  Therefore, they agreed on the
underlying need for such a recount in order to
guarantee the reliability of the results of the election.
Second, Munster's argument for uniformity of rules
for all recounts was unpersuasive, because the
Norwich ballots--those cast at the polls and those cast
absentee--were unlike any other methods of voting or
ballots in any other town *618 in the district. We
were unable on November 29, 1994, and are unable
now, after we have heard all of the evidence and
reviewed all of the challenged Norwich ballots, to
perceive how particular rules for counting the
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Norwich ballots could apply to any other ballots or
methods of voting in the district other than the
general rule that the wvoter's intent should be
dispositive.  Third, to have awaited the ultimate
outcome of these proceedings before ordering the
Norwich recount that both parties agreed was
necessary would have engendered an extraordinarily
difficult legal question, the answer to which no one
could confidently supply. JEN17]

EN17. As noted previously; see footnote 11;
we are required to decide this case before
December 19, 1994,  Were we to have
delayed ordering the Norwich recount until
rendering our decision in the case, and if
that recount were itself to have engendered
questions that could only be resolved by us,
as in fact it inevitably did, there would have
been a question of whether we retained any
power to act after December 18, 1994,
Prudential judicial policy counseled strongly
against structuring a remedy that could have
rendered a nullity of these entire
proceedings, upon which not only the parties
but all of the residents of the district are
relying.

Pursuant to our order, the Norwich recount
proceeded immediately in accordance with the
following procedures. We appointed Professor
Colin C. Tait, of the University of Connecticut
School of Law, to supervisc the recount. [FN18] His
responsibility was to ensure the fairness and accuracy
of the recount. He was not authorized, however, to
render any judgment as to whether a ballot would be
challenged or called as a vote, or as to the merits of
any challenge, the determination of which remained
with us.

EN18. We repeat here our deep appreciation,
expressed earlier on the record in court, for
the extraordinary service rendered by
Professor Colin C. Tait to the court, the
parties and the people of the district.

There were six recount teams, each consisting of a
ballot caller and two tatliers (election officials). The
ballot caller, who was a moderator who had worked
both the election canvass and the recanvass and was,
therefore,*619 familiar with the ballots, was chosen
by both the Republican and the Democratic registrars
of voters in Norwich. The talliers were persons who
had been absentee ballot counters at the election
canvass and recanvass, or other election officials who
had worked the election canvass and recanvass, and
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were, therefore, familiar with the ballots, The
parties were allowed observers for each team. Only
election officials handled ballots, which were counted
by voting precinets.

Before a ballot was called as voted for a candidate
or, in some instances, as a "no vote," the caller
afforded the observers a reasonable opportunity to
inspect the ballot and to state whether a challenge
would be *¥90 made. Challenged ballots were not
called as voted for any candidate. = They were
segregated and appropriately noted by the caller, who
delivered them to Professor Tait.  Unchallenged
ballots were called as votes cast for one of the
candidates or as "no votes,” as the case may have
been. The talliers kept a record of the votes, of the
"no votes,” and of the challenges, frequently
comparing their tallies in order to avoid mistakes.

The recount took place in Norwich on December 1
and 2, 1994, The results of the recount were as
follows.  Gejdenson received 5687 unchallenged
votes, Munster received 3793 unchallenged votes,
and there were seventy-three challenged ballots.
FN19] In court, we examined each of the seventy-
three ballots, and the parties stated their positions
with respect to each ballot. In addition, the parties
have had a full opportunity to present further
argument on these challenged bailots, both in their
posttrial briefs and in final oral argument, = We turn,
therefore, to our disposition of these seventy-three
challenged ballots.

EN19. Initially, the parties had reserved 296
challenges, consisting of 282 ballots and
fourteen  absentee  ballot  envelopes.
Ultimately, however, the challenges to the
fourteen envelopes were withdrawn, and the
parties withdrew their challenges to all but
seventy-three of the 282 ballots.

*620 The parties differ fundamentally concerning
the proper legal standard that we should employ in
determining the disposition of these ballots. Munster
argues that, in order for a ballot to be veted for a
particular candidate, the voter must have drawn a line
that touches both ends of the interrupted or blank
portion of the arrow.  As Munster phrases it in his
postirial brief, we ought to "require a line touching
both ends of the arrow in order to vote...." He does
not argue that the width or intensity of the votet's
connecting mark be the same as the preprinted
portions of the arrow; any width or intensity will
suffice. In other words, in his view the voter must
have completed the arrow in the sense that a
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discernible pen or pencil line connects both ends of
the interrupted portion of the arrow. If, therefore,
there is such a line that connects both ends of the
arrow, the vote should be counted for that candidate,
If, however, the line does not connect both ends but,
for example, connects with one of the interrupted
ends of the arrow but ends short in some discernible
measure of the other end of the interrupted portion of
the arrow, the vote is to be considered invalid and to
be recorded as a "no vote," In Mumster's view,
therefore, our function is not to attempt to discern, to
the extent reasonably possible, the voter's intent in
making the marks that he or she made, based upon all
of the available evidence disclosed by the ballot. Our
function, instead, is to examine the ballot in order to
determine whether the voter complied strictly with
the instruction on the ballot; "To vote, complete the
arrow [depiction of completed arrow] at the RIGHT
of the candidate's name of your choice.”

[4] Gejdenson argues, to the contrary, that our
function is to determine, to the extent reasonably
possible, the intent of the voter in making the marks
that he or she made on the ballot, in light of all of the
available evidence disclosed by the ballot. We agree
with Gejdenson for three reasons.

[5] * 621 First, the process of voting, whether by
mechanical machine of the kind traditionally used in
this state, by our traditional absentee ballot, or by
paper ballot to be electronically read, is essentially
the process by which a voter expresses his or her
intent that a particular candidate represent the voter
in the office in question, subject, of course, to the
legal principles goveming the voting process. That
expression of intent is accomplished through the
means supplied by the state for that purpose, whether
those means are a mechanical machine of the kind
traditionally used in this state, our traditional paper
absentee ballots, or the marksense demonsiration
process used in Norwich. Similarly, the process of
counting votes, irrespective of the means supplied to
the voter for the purpose of voting, is the process of
tabulating the individual and collective expressions
of the voters’ intentions, as disclosed by the particular
means supplied for that purpose, and subject, of
course, to the legal principles governing the voting
process.  Thus, in our view, voting and counting
votes means, respectively, expressing intent and **91
tabulating those expressions of indent in accordance
with the legal principles govemning those processes.
Whatever the process used to vote and to count votes,
differences in technology should not furnish a basis
for disregarding the bedrock principle that the
purpose of the voting process is to ascertain the intent
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of the voters.

Second, the instructional materials issued by the
secretary of the state to the moderators in Norwich
support the conclusion that the ultimate goal of the
demonstration project is to determine the individual
and collective expressions of the voters' intentions.
In the "Moderator's Handbook--1994 Marksense
Demonstration Project," the secretary of the state
instructed the moderators as to how to treat a "blank
or unreadable ballot," namely, "one on which the
machine can not read a single voter for a single
office. It might occur *622 if someone intentionally
submitted a ballot, but did not vote for anyone;
however, it is much more likely that the voter has
incorrectly recorded every one of his votes on the
ballot (e.g., circled the names, used X's or checks that
the machine could not pick up, or uscd the wrong
kind of pen or pencii)." In such a case, the machine
would reject the ballot and the moderator was
instructed to review the marking instructions with the
voter and encourage him to obtain a new ballot and
remark . If that effort was unsuccessful, however,
the voter "should be told that the ballot will be hand
counted after the polls close, but if the election
officials are unable to determine what he meant by
his markings, some or all of his votes could be lost."
(Cmphasis added.) The voter was then to be
instructed to deposit his ballot in the "auxiliary bin,"
in which such ballots were stored for hand counting
atter the polls closed.

Similarly, the secretary of the state’s "Recanvass
Manual--1994 Marksense Demonstration Project”
instructs that, before the recanvass officials run the
previously machine counted ballots through the
machine at the recanvass, "the ballots should be
scanned for any defects or marking errors which
could lead the machine to misread the ballot. (See
Marksense Absentee Ballot Manual for a discussion
of such errors and defects.) If any such errors or
defects are found, the bailot should be set aside for
hand counting of the races involved in the recanvass.”

The "Absentee Ballot Manual--1994 Marksense
Demenstration  Project,” referred to  above,
consistently  emphasizes the imporfance of
ascertaining the voter's intent. Undet the
demeonstration project, absentee ballots were run
through the machine for counting in the same manner
as the ballots of those voters voting in petson. The
absentee ballot manual contains instructions
regarding blank ballots. These were ballots *623
that were marked in such a way that the machine
could not read any votes, because the voter made
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such "marks as circles, checks or "X's' near the
candidate's name instead of filling in the vote
indicator." The manual instructed the election
officials as follows: "Such ballots should be set
aside for hand counting." (Bold print in original.)
Immediately below this instruction, the manual
states: "Some ballots will have to be hand counted.
The rule for counting ballots is thal #he infent of the
vater governs. If the ballot is properly marked, the
voter's intent is clear. Many ballots are not properly
marked. The statutes provide rules for determining
the intent of the voter when the voter has incorrectly
cast his ballot." (Bold print and emphasis in
original.)

It is clear, therefore, that, if an absentee voter failed
to comply with the voting instructions, the process of
hand counting the absentee ballots required a search
for the intent of the voter, It is equally clear that the
requirement of such a search is rooted in our statutes
governing the counting of absentee ballots.  See
General Statutes § 9-150a(j). [FN20] Because the
Norwich absentee **92 ballots were essentially the
same as the Norwich ballots used by voters who
voted at the polls, and *624 because the absentee
ballots were designed to be run through the same
counting technology, the conclusion is inescapable
that the demonstration project contemnplated the same
search for the intent of the voter when the election
officials were hand counting ballots of voters who
had voted at the polls. The conclusion is equally
inescapable, therefore, that the manual count of afl of
the Norwich ballots that the parties requested and that
we ordered should also be govemed by a
determination of the intent of the voter as disclosed
by his or her ballot. Any other conclusion would
have the bizzare result of requiring us to discern the
intent of absentee voters, while requiring us to ignore
the intent of voters who voted at the polls, despite the
fact that both sets of voters used essentially the same
ballot and voting technology.

FN20. General Siatutes § 9-150a()
provides:  "INTENT OF VOTER TO
GOVERN; PRESUMPTIONS. In the
counting of absentee ballots the intent of the
voter shall govern, provided the following
conclusive presumptions, where applicable,
shall prevail in determining such intent:

"(1) If the names of more candidates for an
office than the voter is entitled to vote for
are checked or validly written in, then the
vote cast for that office shall be deemed an
invalid overvote.

"(2) If the name of a candidate who has
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vacated his candidacy is checked such vote
shall not be counted.

"(3) On an absentee ballot on which
candidates' names are printed, a vote shall
be deemed cast only for each candidate
whose name is individually checked or
validly written in, except as otherwise
provided in this subsection. If a party
designation is circled, checked, underscored
or similarly marked in any manner, or
written in, no vote shall be deemed cast or
cancelled for any candidate by virtue of such
marking or writing."

‘Third, we have long adhered to the principle that
ballots should, where reasonably possible, be read so
as to effectuate the expressed intent of the voter, so as
not unreasonably to disfranchise him or her. "Where
the legislature in express terms says that a ballot shall
be void for some cause, the courts must undoubtedly
hold it to be void; but no voter is to be disfranchised
on a doubtful construction, and statutes tending to
limit the exercise of the ballot should be liberally
construed in his favor. Unless a ballot comes clearly
within the prohibition of some statute it should be
counted, if from it the wish or will of the voter can be
ascertained, - State v. Bossa, 69 Conn. 335, 341, 37
A. 977 [1897). Flanagan v. Hynes, 75 Conn, 584,
588, 54 A. 737 [1903]. Moran v. Bens, 144 Conn.
27,32, 127 A.2d 42 [1956]." (Emphasis added;
internal quotation marks omitted,)  Scully v
Westport, 145 Conn. 648, 051-52, 145 A.2d 742
{1958). We see no reason to conclude that the
legislature in enacting No. 94-225 of the 1994 Public
Acts, and the secretary of the state in implementing
it, intended either to depart from this fundamental
principle *625 or to subvert the democralic process
designed to ascertain and implement the will of the
people.

[6] Munster's argument to the contrary would require
us to ignore the nature of the voting and vote
counting process, the clear implications of the
demonstration project materials, |[FN21] and this
longstanding democratic principle of election law
jurisprudence. [t would substitute for the common
sense task of determining the voter's intent a
mechanical determination of whether the voter's mark
touched both ends of the interrupted portion of the
preprinted arrow, Tt would convert the printed
instructions on the ballot, which were obviously
intended to make it easier for the marksense machine
to read the ballot and to avoid difficulties in that
reading process, into the exclusive manner by which
all ballots could legitimately be cast. It would
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elevate the form of those instructions over the
substance of the voting process itself, and would
ignore the entire thrust of the instructions to the
moderators regarding manual counting of any ballots
rejected by the machine. Furthermore, it would
subject to an impermissible level of scrutiny, and
would risk disfranchising, the elderly, the infirm, the
physically or visually disabled and those with
marginal literacy skills, who are those most likely to
have made the kinds of marks that Munster's
proposed test would disqualify.

FN21. By its very nature, a demonsiration
project is an experiment that may fail.
Under Munster's argument, had the
marksense machine proven too difficult for
all the voters properly to complete their
ballots, we would be required to disfranchise
these voters through no fault of their own,
but by virtue of a failed experiment. We
are persuaded, therefore, that an experiment
as to how votes are registered and counted
should not affect the outcome of an election.

Such a test, namely, whether the voter's mark
touched both ends of the miterrupted portion of the
arrow, is not what was required **93 by a manual
count on election night, is not what was required by a
manual *626 count during the recanvass, and is not
what should be required of the manual recount that
we ordered.  Such a test lacks support in law, reason,
experience or sound public pelicy.

With the proper test in mind, therefore, namely, a
search for the expressed intent of the voler, we have
scrupulously examined all seventy-three of the
challenged ballots. We find as follows with respect
to those seventy-three ballots: nineteen ballots
should be counted for Munster; _[FN22] fifty-two
ballots should be counted for Gejdenson; [FIN23] and
two ballots should, by *627 agreement of the parties,
be counted as "no votes." [FN24

FN22, Those ballots are represented by the
following exhibits: M-4- 11, M-4-15, M-4-
21, M-4-22, M-4-26, M-4-39, M-4-42, M-4-
45, M-4-49, M-4-50, M-4-59, M-4-61, M-4-
62, M-4-69, M-4-72, M-4-74, M-4-77, M-4-
81, M-4-83.

FN23. These ballots are represented by the
following exhibits: M-4- 12, M-4-13, M-4-
14, M-4-16, M-4-18, M-4-19, M-4-20, M-4-
23, M-4-25, M-4-27, M-4-3 |, M-4-32, M-4-
33, M-4-34, M-4-35, M-4-36, M-4-37, M-4-
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38, M-4-40, M-4-41, M-4-43, M-4-44, M-4-
46, M-d-47, M-4-48, M-4-51, M-4-52, M-4-
53, M-4- 54, M-4-55, M-4-56, M-4-57, M-
4-58, M-4-60, M-4-63, M-4-64, M-4-65, M-
4-66, M-4-67, M-4-68, M-4-70, M-4-71, M-
4-73, M-4-75, M-4-76, M-4-78, M-4-79, M-
4-80, M-4-82, M-4-84, M-4-85, M-4-86.

In this connection, we reject Munster's claim
that the ballots represented by the following
¢xhibits should be considered "no votes"
because the voters of those ballots
improperly designated the party designation
of the recipient of the vote in violation of §
9-150a(j)(3): M-4-43, M-4-52, M-4-72, M-
4-.75,  That statute provides in pertinent
part: "(j) In the counting of absentee ballots,
the intent of the voter shall govern, provided
the following conclusive presumptions,
where  applicable, shall prevail i
determining such intent.... (3) ... If a party
designation is circled, checked, underscored
or similarly marked in any manner, or
writlen in, no vote shall be deemed cast or
cancelled for any candidate by virtue of such
marking or writing."

Although the statute by its terms applies
only to absentee ballots, because we have
determined that the challenged ballots
resulting from manual recount of all of the
Nerwich ballots should be determined
according to the intent of the voter, we apply
the same principle to these ballots.
Nonetheless, Munster's argument fails.

The statute does not, as Munster’s argument
suggests, invalidate any ballot on which a
party designation happens to be indicated.
Rather, that statute is intended to apply to
absentee ballots the same principle that was
enacted by article twenty-four, § 5, of the
amendments to the Connecticut constitution.
That amendment, adopted on November 19,
1986, eliminated the party lever by
providing: “No¢ voting machine or device
used at any state or local election shall be
equipped with a straight ticket device."
After that amendment, therefore, it was no
longer possible, as it had been before the
amendment, for a voter to vote for all of the
candidates of a particular party simply by
pulling one party lever; every voter must
now vote individually for each candidate by
pulling down the lever above the candidate's
name.

Both the language and the legislative history
of § 9-150a(j)(3) make clear that it was
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mtended to apply to absentee ballots the
same prohibition against straight party
voting, without vating for each candidate,
that the constitutional amendment applies to
machine voting. The language of the statute
provides that, if a ballot contains a written
party designation, "no vote shall be deemed
cast or cancelled for any candidate by virtue
of such marking or writing." (Emphasis
added.) The legislative history of No, 8§7-
197 of the 1987 Public Acts, which became
§ 9-150a(jX3), makes clear that it was
intended to ensure that the constitutional
elimination of the party lever also applied to
absentee ballots. See 30 H.R.Proc., Pt. 13,
1987 Sess., pp. 4881, 4886-87, remarks of
Representative Jonathan W. Pelto.

Applying this principle to the four ballots in
question, we conclude that they do not
violate § 9-150a(j)(3). In none of them did
the voter express an intent to vote a straight
party ticket solely by indicating the party.
In all, the voter expressed his intent by
voting individually for Gejdenson. By its

language, § 9-150a(j)(3) mandates that
these votes not be deemed cancelled.

FN24. These ballots are represented by the
following exhibits: M-4- 7, M-4-28.

Excluding the seventy-three challenged ballots,
Munster received 3793 votes and Gejdenson received
5687 votes in the Norwich recount that we ordered.
Adding in the results of our disposition of the
seventy-three challenged ballots, those totals are
changed to 3812 votes for Munster, and 5739 votes
for Gejdenson.

[7] This does not end our task, however. In order to
determine whether any party gained or lost votes as a
result of our Norwich recount, we must compare
these totals to the total votes for each party according
to the number of votes shown on the refum to the
secretary of the state.

According to the secretary of the state's return of the
Norwich recanvass ordered by her, Munster had
received 3802 voles and Gejdenson had received
3711 *628 votes. Comparing **94 those figures to
the results of the recount that we ordered, we find
that, as a result of that recount, Munster's total voles
from Norwich should be increased by ten votes (3812
minus 3802), and Gejdenson's total votes from
Norwich should be increased by twenty-eight votes
(5739 minus 5711). This means that, as a result of
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the Norwich recount, there was a net gain of eighteen
votes (twenty-eight minus ten) in favor of Gejdenson,

To summarize, as a result of the Norwich recount
that we ordered, and through our careful review of
the seventy-three Norwich ballots challenged by the
parties, we have determincd that, before any of
Munster's other claims are considered, Gejdenson has
a preliminary lead of twenty-two votes, which is
comprised of his four vote lead in the secretary of the
state's recanvass results plus the net gain of eighteen
votes as a result of the Norwich recount.  The
secretary of the state's recanvass results showed
Gejdenson with 79,160 votes and Munster with
79,156 votes. Adjusting for the Norwich recount,
we now show Gejdenson with a preliminary total of
79,183 votes {an increase of twenty-eight votes), and
Munster with a preliminary total of 79,166 votes {an
increase of ten votes).

B
MUNSTER'S OTHER CLAIMS

Munster's original petition challenged the results of
the election in several towns other than Norwich, and
in several other respects.  Because of the time
consiraints mandated by § 9-323, which made it
difficult to undertake a full investigation of alleged
irregolaritics before the drafting and filing of his
original petition, Munster's original claims were
broader than his final claims. During the hearings,
Munster represented to the panel that his final claims,
as ultimately required to be responded to by
Gejdenson and to be determined *629 by us, would
be only those presented in his postirial brief. We
turn, therefore, to the claims contained in that brief.

Munster's claims fall into four categories, which can
be characterized as follows: (1) improper counting of
certain identified ballots;  (2) irregularities in
absentee ballot handling; (3) disparate treatment of
similar cases; and (4) other irregularities.  The
evidence regarding these claims, Munster asserts,
requires that we order a new ¢lection.

[8] We disagree. We conclude, to the contrary, that
considering all of the evidence in the light of the
applicable law, there is no merit to Munster's claim
for a new ¢lection, We conclude further, based on
the evidence presented to us and the facts we find to
have been proven by a prependerance of that
evidence, [FN25] that: (1) those few irregularities
that we find to have been proven are wholly
insufficient to undermine the election; (2) it would
be inconsistent with the applicable law, and with the
sound democratic principles that underlie that law, to
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order a new election; and (3) Gejdenson was duly
elected on November 8, 1994, as the United States
Representative for the Second Congressional District
of Connecticut.

EN25. Both parties agree, as do we, that the
usual civil standard of a preponderance of
the evidence is the appropriate burden of
persuasion applicable to this case.  See
Donovan v, Davis, 85 Conn. 394, 400, 82 A,

1025 (1912),

1
Improper Counting of Ballots
Munster claims that certain voles that were cast in
the towns of Waterford, Killingly and Bozrah
constitute voting irregularitics. We find most of
these claims to be unproven.

*630 i
Ballots discovered at recanvass
[9] In Waterford, twelve absenice ballots were
counted at the recount, seven for Gejdenson and five
for Munster, even though they had not been counted
on election day. Munster claims that these votes
should not have been counted. We disagree.

The facts are that these ballots had been properly
executed, properly delivered to the town clerk and
subsequently properly delivered by her to the
absentee ballot counters for the noon count of
absentee ballots on **95 election day. By some
oversight, however, the envelopes containing these
ballots were not opened by the counters on election
day and, therefore, the ballots were not counted.
Instead, after the count, the unopened envelopes
containing these ballots were retumed to the town
clerk in the appropriate sealed depository envelope
designated for the purpose of maintaining election
materials. The town clerk retained these envelopes
in the sealed depository envelope, along with all of
the abscntee ballots that had been counted and the
corresponding absentee ballot envelopes, until the
day of the recanvass.

At the recanvass, it was discovered that these
envelopes had not been opened, and that the absentee
ballots in them had not, therefore, been counted on
eleciion day, In accordance with the ruling of the
election officials, the envelopes were opened and the
ballots counted.

Munster argues that the votes cast by these ballots
should be invalidated because the ballots were not
originally counted on election day. He contends
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that, pursuant to § 9-311a; see footnote 4; and
*$31General Statutes § 9-311, [FN26] "the universe
of ballots subject to recanvass on recanvass day is
limited *%*96 to those ballots that were initially
canvassed on Election Day, either counted or *632
rejected." (Emphasis in original.) Thus, he argues,
"[tlhe issue upon recanvass is, therefore, nothing
more than recounting those absentee ballots
considered by *633 election officials on Election
Day, with or without changes in rulings accepting or
rejecting  ballots that had been questicned."
(Emphasis in original.) We disagree.

EN26. General Statutes §  9-311, as
amended by Public Acts 1993, No. 93-30, §
§ 9, 14, provides: "RECANVASS IN
CASE OF DISCREPANCY. If, within
three days after an election, it appears to the
moderator that there is a discrepancy in the
returns of any voting district, such
moderator shall forthwith within said period
summon, by written notice delivered
personally, the recanvass  officials,
consisting of the mechanic or mechanics, at
least two checkers of different political
parties and at least two absentee ballot
counters of different political parties who
served at such election, and the registrars of
voters and the clerk of the municipality in
which the election was held. Such written
notice shall require such clerk to bring with
him the depository envelopes required by
section 9-150a, the package of write-in
ballots provided for in section 9-310, the
absentee ballot applications, the list of
absentee ballot applications, the registry list
and the moderators’ returns and shall require
such recanvass officials to meet at a
specified time within five days after such
¢lection to recanvass the returns of a voting
machine or voting machines or absentee
ballots or write-in ballots used in such
district in such election. If any of such
recanvass officials are unavailable at the
time of the recanvass, the regisirar of voters
of the same political party as that of the
recanvass official unable to attend shall
designate another elector having previous
training and experience in the conduct of
elections to take his place. Before such
recanvass is made, such moderator shall
give notice, in writing, to the chairman of
the town committee of each political party
which nominated candidates for the election,
and, in the case of a state election, to the
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secretary of the state, of the time and place
where such recanvass is to be made; and
gach such chairman may send two
representatives  to be present at such
recanvass. Such representatives may
observe, but no one other than a recanvass
official may take part in the recanvass. If
any irregularity in the recanvass procedure is
noted by such a representative, he shall be
permitted to present evidence of such
irregularity in any contest relating to the
election. The moderator shall determine the
place or places where the recanvass shall be
conducted and, if such recanvass is held
before the machines are boxed and collected
in the manner required by section 9-266, the
moderator may either require that such
recanvass of such machines be conducted in
each place where the machines are located,
or he may require that they be removed to
one central place, where such recanvass
shall be conducted. All recanvassing
procedures shall be open to public
observation. Such recanvass officials shall,
in the presence of such moderator and clerk,
make a record of the number on the seal and
the number on the protective counter, if one
is provided, on each voting machine
specified by such moderator. Such clerk in
the presence of such moderator shall turn
over the keys of cach such machine to such
recanvass officials, and such recanvass
officials, in the presence of such clerk and
moderator, shall immediately proceed to
open the counter compartment of each such
machine and, without unlocking such
machine against voting, recanvass the volte
¢ast thercon, and shall then open the
package of absentee ballots and recanvass
the vote cast thereon. In the course of the
recanvass of the absentee ballot vote the
recanvass officials shall check all outer
envelopes for absentee ballots against the
inner envelopes for such ballots and against
the registry list to verify postmarks,
addresses and registry list markings and also
to determine whether the number of
envelopes from which absentee ballots have
been removed is the same as the number of
persons checked as having voted by
absentee ballot.  The write-in ballots shall
also be recanvassed at this time. All of the
recanvass officials shall use the same forms
for tallies and returns as were used at the
original canvass and the absentee ballot

counters shall also sign the tallies.  The
votes shall be announced and recorded in the
manner prescribed in section 9-309 on return
forms provided by the municipal clerk and
appended therzto shall be a statement signed
by the moderator indicating the time and
place of the recanvass and the names,
addresses, titles and party affiliations of the
recanvass officials.  The write-in ballots
shall be replaced in a properly secured
sealed package. Upon the completion of
such recanvass, such machine shall be
locked and sealed, the keys thereof shall
immediately be returned to such clerk and
such machine shall remain so locked until
the expiration of ten days after such election
or for such longer period as is ordered by a
court of competent jurisdiction. The
absentee ballots shall be replaced in their
wrappers and be resealed by the moderator
in the presence of the recanvass officials.
Upon the completion of such recanvass,
such moderater and at least two of the
recanvass officials of different political
parties shall forthwith prepare and sign such
return forms which shall contain a written
statement giving the result of such recanvass
for each machine and each package of
absentee ballots whose returns were so
recanvassed, setting forth whether or not the
original canvass was correctly made and
stating whether or not the discrepancy still
remains unaccounted for. Such return
forms containing such statement shall
forthwith be filed by the moderator in the
office of such clerk, If such recanvass
reveals that the original canvass of returns
was not correctly made, such return forms
containing such statement so filed with the
clerk shall constitute a corrected refurn.  In
the case of a state election, a recanvass
return shall be made in duplicate on a form
prescribed and provided by the secretary of
the state, and the moderator shall file one
copy with the secretary of the state and one
copy with the town clerk not later than ten
days after the election.  Such recanvass
return shall be substituted for the original
return and shall have the same force and
effect as an original return. The term
'moderator,’ as used in this section, means,
in the case of municipalities not divided into
voting districts, the moderator of the
election and, in the case of municipalities
divided into voting districts, the head
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moderator of the election. For the purposes
of this section, the term 'registrars of voters,'
in a municipality where there are different
registrars of voters for different voting
districts, means the registrars of voters in the
voting district in which, at the last-preceding
election, the presiding officer for the
purpose of declaring the result of the vote of
the whole municipality was moderator."

Section 9-311a provides for the mandatory recanvass

that was conducted in this case. Section 9-311
provides the general procedures for conducting a
recanvass. There is nothing in either the language or
the purpose of either statute to support Munster's
cramped reading of these statutes.

The language of the statutes simply refers to a
"recanvass." The statutes' purpose is to ensure the
-true and most accurate count possible of the votes for
the candidates in the election. We can conceive of
no rationale upon which the legislature, in enacting
those statutes, would have intended that the wholly
valid ballots of absentee voters, who had complied
with all legal requirements for absentee voting, and
whose ballots had been properly received by the town
clerk and properly delivered to the ballot counters for
counting, should nonetheless be excluded from the
recanvass solely because the counters overlooked
them on election day. Tndeed, such a mistake in
counting on election day is precisely the kind of
mistake that a recanvass is designed to remedy.

A different conclusion would, without any basis in
law or reason, disfranchise those twelve voters. This
would fly in the face of our longstanding principle
that ™no veter is to be disfranchised on a doubtful
construction, *634 and statutes tending to limit the
exercise of the ballot should be liberally construed in
his favor"” (Internal quotation marks omitted.)
Scully v. Westport,_supra, 145 Conn, at 651-52, 145
A2d 742, We decline to adopt such a bizarre
construction of our recanvass statutes.

In sum, therefore, with respect to the set of claimed
irregularities characterized as ballots discovered at
recanvass, we conclude that all twelve ballots were
properly counted at the recanvass.

ii
Ineligible voters
Munster claims that, in Killingly, three voters,
Jennifer O'Leary, George Katsikis and Tasia Katsikis,
were improperly permitted to vote on election day
gven though their names had been deleted from the
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voter lists. He also claims that, in Bozrah, one voter
was improperly permitted to votz on election day
even though the address given for him on the voter
list was an uninhabitable dwelling. We agree with
the first of these claims, but not with the second.

**97 [10] Munster's legal claim about the voters in
Killingly is that they were improperly restored to the
voter lists in violation of the provisions of General
Statutes § 9-42. [FN27] Thus, he argues, their three
votes were invalidly counted and, because it cannot
be determined *635 for whom they voted without
infringing on the voters' rights to a secret ballot under
article sixth, § 35, of the Connecticut constitution,
[EN28] they constitute significant irregularities in the
voting process.  We agree that these voters should
not have been permitted to vote.

FN27. General Statutes § 9-42 provides:
"RESTORATION OF NAMES UNDER
CERTAIN CIRCUMSTANCES. If it
appears at any time thar the name of an
elector who was formerly admitted or
registered as an elector in a town and who is
a bona fide resident of such town has been
omitted from the corrected list by clerical
error, or upon presentation under oath of
satisfactory evidence to the registrar that
such elector is still a bona fide resident of
such town, such namc shall be added to the
list, and the registrars shall, upon the
application of any elector, add such name to
such list; provided no name shall be added
to the list on election day, under the
authority conferred by this section, without
the consent of both registrars; and provided
the name of no elector shall be added to the
correcied list of electors under the
provisions of this section, unless his name or
some name intended for his name was on the
corrected list for at least one of the four
years previous or on one of the preliminary
lists for the year in which the registrars are
in session.”

FN28. Article sixth, § 5, of the Connecticut
constitution, as amended by article twenty-
four of the amendments to the Connecticut
constitution, provides: "In all elections of
officers of the state, or members of the
general assembly, the votes of the clectors
shall be by ballot, either written or printed,
except that veting machines or other
mechanical devices for veting may be used
m all elections in the state, under such
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regulations as may be prescribed by law.
No veting machine or device used at any
state or local election shall be equipped with
a straight ticket device. The right of secret
voting shall be preserved.”

The facts regarding the claims about voier
restoration are as follows. Jenmifer O'Leary
registered to vote in Killingly in August, 1992, listing
her address as 31 Shepard Hill, where she resided
with her parents. In May, 1994, pursuant to General
Statutes § 9-35 [FN29] the *636 Killingly registrars
of voters **98 sent her a canvass card that she
returned in July, indicating that she had moved to 93
School Street, Putnam.  Accordingly, the registrars
removed her name from the Killingly voting list.

EN29. General Statutes § 9-35 provides:
"MAKING AND ARRANGEMENT OF
PRELIMINARY  REGISTRY  LIST;
REMOVAL OF NAMES; CHANGE OF
ADDRESS WITHIN MUNICIPALITY.
The registrars, on the Tuesday of the fifth
week before each regular election, shall be
in session for the purpose of completing a
correct list of all electors who will be
entitled to vote at such election.  Such
session shall be held during such hours
between nine o'clock a.m. and five o'clock
pm. as the registrars {ind necessary to
complete the list. Notice of such session
shall be given at least five days before the
session by publication in a newspaper
having a circulation in such municipality, if
any, and by posting on the signpost therein,
if any, or at some other exterior place near
the office of the town clerk. They shall
remove from the list the name of cach
elector who has died, who has been
disfranchised or who has removed from the
municipality, except electors entitled to
remain on such list under the provisions of
this chapter. The registrars shall enter the
names on such list by street and number of
the house, when the houses are numbered,
so that there shall be entered on the list first,
the street, avenue or road; second, the
number of the house or residence in
numerical order or, if the registrars of any
town find it more convenient, by odd and
even numbers in numerical order; and third,
the names of the electors in such house in
alphabetical order. The names of any
glectors who cannot be so listed shall be
listed alphabetically in the voting district
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wherein any such elector is a bona fide
resident.  The registrars of voters may
consecutively number the names on the
registry list, provided such list shall comply
in all respects with the requirements of law
other than for the addition of such numbers.
In any case in which the registrars have
obtained reliable information of an elector's
change of address within the municipality,
they shall enter the name of such elector on
the registry list at the place where he then
resides. In each municipality, the registrars
shall send by first-class mail to the last-
known address of each elector whose name
has been removed from the registry list
during the session held on the Tuesday of
the fiftih week before each regular election
because of removal from the municipality, a
notice of removal from the registry list,
making use of forms prescribed by the
secretary of the state; and wnless a
continuance of registration is effected not
later than seven days before the regular
election next succeeding, the registration of
such elector shall remain cancelled. If a
notice of canvass sent by mail pursuant to
section 9-32 is returned to the registrar
marked undeliverable, the registrar shall
either send a notice of removat as provided
for in this section or cause a legal notice of
the elector's removal to be published in a
newspaper having a substantial ¢irculation
in the municipality. At any time preceding
such session to be held on the Tuesday of
the fifth week prior to a regular election,
when the registrars of voters have
information leading them to believe that an
¢lector has removed from the municipality,
such registrars may send a notice of removal
from the registry list to such elector stating
that his name will be removed from the
registry list sixty days after the sending of
such notice unless a continuance of
registration is effected within such sixty
days. If the notice of removal is sent within
sixty days before the session of the registrars
on the Tuesday of the fifth week before an
election, such name shall be removed at
such session and unless a continuance of
registration is effected not later than seven
days bafore such election, the registration of
such elector shall remain cancelled, and if
the notice of removal is sent within sixty
days before the session of the registrars on
the fourteenth day before a primary, it shall
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be removed after such primary. Such notice
of removal from the registry list shall be on
a form prescribed by the secretary of the
state. ~ Whenever the registrars of voters
send a notice of removal from the registry
list, such notice shall specify the cause of
such removal and the statutory sections in
which voting privileges to which such
glector may be entitled are provided, and
shall include a statement that such seclions
may be seen in the office of the registrars of
voters or the office of the town clerk. Such
registrars shall retain a duplicate copy of
each such notice in their office or, if they do
not have a permanent office, in the office
space provided under section 9-5a, and shall
note on such duplicate copy the date on
which  such  notice was  mailed.
Notwithstanding any other provision of this
section, if an elector's signed response to a
notice of canvass by mail under section 9-32
states that such elector is no longer a bona
fide resident of the municipality, the
registrars of volers may remove such
elector's name from the registry list without
sending such elector a notice of removal,
provided that no such elector's name may be
so removed for reason of removal from the
municipality after the Tuesday of the fifth
week before each regular election. In each
municipality, any elector, upon change of
residence within thc municipality, may
cause his registration to be transferred to his
new address by presenting to the registrars a
signed request therefor, stating his present
address, the date he moved to such address
and the address at which he was last
registered.  The registrars shall thereupon
enter his name on the list at his new
residence; provided no transfer of
registration shall be made on the registry list
on election day without the consent of both
registrars."

*637 O'Leary returned the canvass card without
thinking through the matter. She did not register to
vote in Putmam. She had rented an apartment there
because it was convenient to her place of work.
Nonetheless, she still considers 31 Shepard Hill
Road, Killingly, to be her permanent address and
home. She maintains a bedroom and her wardrobe
there, she keeps her pets there, her car is registered
there, her driver's license indicates that as her
residence, and most of her mail goes there,
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When O'Leary went to Killingly to vote, she
persuaded the election workers that she continued to
be a resident of Killingly even though her name was
no longer on the voting list. The election workers
wrote her name on the voting list at 31 Shepard Hill
Road and permilted her to vote.  The election
workers acted, however, without the consent of either
registrar of voters, and without requesting that
O'Leary fill out a voter registration card, Afier the
clection, the registrars of voters restored her to the
voting list at the Shepard Hill address.

The facts about George and Tasia Katsikis are that,
although they had been registered to vote in
Killingly, they had indicated that they had moved to
10 Bunny *638 Lane, Danielson, [FN30] in reply to
canvass cards mailed to them by Rita LaBelle, one of
the Killingly registrars of voters. Their new address
is on a street that, although it has a Danielson, and
thus Killingly, post office, is actually across a bridge
and is part of the town of Brooklyn. Accordingly, in
July, 1994, the registrars of voters removed their
names from the Killingly voting lists.  On election
day, the Katsikises went to the Killingly voting place
for Adelaide Street, and satisfied the election
workers, including LaBelle, that they lived at 95
Adelaide Street.  Their names were written on the
voting list, with 95 Adelaide Street as their address,
and they were permitted to vote.  They were,
however, restored to the voting list without the
consent of Emily Harrington, the other registrar of
voters.

FN30. Danielson is part of the town of
Killingly.

Munster's claims regarding O'Leary and the
Katsikises rest on the provision of § 9-42 that
requires that "no name shall be added to the list on
election day, under the autherity conferred by this
section, without the consent of both registrars." See
footnote 27.  He argues that this provision is
mandatory, and that the lack of that joint consent
prohibited **89 any clection officials from adding
O'Leary's and the Katsikises' names to the voting lists
on election day and, thus, from permitting them to
vote. We agree.

Section 9-42 provides the procedure pursuant to
which a voicr, whose name was stricken from a voter
list, may have his or her name restored to the list. It
contains a specific provision, however, phrased in
what is ordinarily considered to be mandatory
language, for such a restoration on election day: the
consent of both registrars of voters. Both registrars
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were available during election day, albeit perhaps not
right then and there. The inconvenience of awaiting
their consent, however, is not enough to overcome
the important policies behind the statutory provision,

*639 Because those regisirars are each selected from

the two major parties--Democratic and Republican--
the manifest purposes of this statutory limitation are
to protect against onc party taking improper
advantage of the other, and to ensure that the
members of each party are confident that their
interests are protected against such an event. We
cannot consider this provision as anything other than
mandatory. We therefore conclude that O'Leary and
the Katsikises were improperly added to the voting
lists on election day and that they were improperly
permitted to vote.

Munster also claims that, in Bozrah, George Gager
was permitted to vote in violation of § 9-35. Gager
was on the Bozrah voting list with an address of 15
Gager Roed.  On election day, he satisfied the poll
checkers in charge of that list that he was a resident
of Bozrah, showed appropriate identification, and
was permitted to vote. In fact, 15 Gager Road is,
and has been for three vears, an unoccupied,
uninhabitable, burned out house.

[11] Munster argues that, like the votes of O'Leary
and the Katsikises in Killingly, Gager's vote should
be considered invalid because "the voter was not
living where the list showed him as living, and there
is no evidence he was living anywhere else in
Bozrah." We disagree. Unlike the cases of O'Leary
and the Katsikises, there is no evidence here that
anyone made a transfer of Gager's registration to a
new address on the registry list. There was,
therefore, no proof of a violation of § 9-42 by such a
transfer of registration without the consent of both
tegistrars. Moreover, Munster, who had the burden
of persuasion regarding any voting irregularity that
he claimed, did not prove that Gager did not reside in
Bozrah on election day or was not registered in
Bozrah on election day.  Althouph his specific
address as disclosed by the list may have been
inaccurate, we *640 conclude that any irregularity in
permitting him to vote under these circumstances was
de minimis.

In sum, therefore, with respect to this set of claimed
irregularities characterized as ineligible voters, we
conclude that Munster has established that three
voters in Killingly were permitted to vote who should
not have been, and that Munster has failed to prove
that the challenged vote in Bozrah was improperly
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cast.

2
Irregularities In Absentee Ballot Handling

Under this heading, Munster raises two different
categories of claims of irregularities regarding
absentee ballots. The first is the claimed lack of
proper signaturcs of certain town clerks on outer
envelopes containing absentee ballots that had been
properly delivered to those town clerks.  The second
consists of a series of other claimed irregularities in
the documentation required by the statute for
absentee ballofs.

i
The signature of the town clerk {General Statutes §
9-140c [a] ) [FN31]

FN31. General Statutes § 9-140c provides:
"LIST OF APPLICANTS RETURNING
BALLOTS TO CLERK. SORTING OF
BALLOTS AND CHECKING OF NAMES
ON REGISTRY LIST; REIJECTION OF
BALLOT IF NAME XNOT ON LIST.
TIMES FOR DELIVERY OF BALLOTS
FOR COUNTING. PRESERVATION OF
SECRECY. LATE BALLOTS
RETAINED BY CLERK. {a) The
municipal clerk shall retain the envelopes
containing absentee ballots received by him
under section 9-140b and shall not open
such envelopes. The municipal clerk shall
endorse over his signature, upon each outer
envelope as he receives it, the date and
precise time of its receipt. The clerk shall
make an affidavit atlesting to the accuracy
of all such endorsements, and at the close of
the polls shall deliver such affidavit to the
head moderator, who shall endorse the time
of its receipt and return it to the clerk after
all counting is complete. The clerk shall
preserve the affidavit for one hundred eighty
days in accordance with the requirements of
section 9-150b. The clerk shall keep a list
of the names of the applicants who return
absentee ballots to the clerk under section 9-
140b.  The list shall be preserved as a
public record as requircd by section 9-
150b."

Chapter 145 of the General Statutes § § 9-133f
through 9-159r, governs the process of **100 voting
by absentee ballots. *641 Tnsofar as these statutes
are relevant to this case, those statutes require, in
general, that the following procedures be followed.
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[FN32] Moreover, the evidence in this case
persuades us that, except in those few discrete
instances of jrregularity noted later in this opinion,
the election officials throughout the distriet followed
the statutory requirements with admirable
scrupulousness.

FN32. The description that follows also
draws upon the evidence presented to us
regarding the procedures followed generally
in the elaction at issue in this case.

An applicant for an absentee ballot must deliver his
or her application to the town clertk on a form
prescribed and furnished by the secretary of the state.
General Statutes § 9-13%a(a). Upon receipt of the
application, the town clerk, after ascertaining that the
applicant is a registered voter in the town, must
deliver an "absentee voting set" to the applicant.
The set consists of an absentee ballot, inner and outer
envelopes for the ballot's return, and instructions for
its use, General Statutes § 9-140(d). The outer
envelope must contain a serial number, and the town
clerk must maintain a log, identifying the name and
address of the applicant and the serial number of the
outer envelope delivered to the applicant. General
Statutes § 9-140(a).

Upon receipt of the set, the absentee ballot voter
must sign the form printed on the inner envelope,
which, in accordance with General Statutes § 9-137,
[FN33] *642 constitutes a statement under the
penalties of false statement that the applicant is
entitled to vote by absentee ballot. General Statutes §
9-140a. [FN34] Pursuant to General Statutes § 9-
140a, the absentee ballot voter then inserts the ballot
into the inner envelope, which the voter in fumn
inserts into the outer envelope for retum to the town
clerk.

FN33, General Statutes § 9-137 provides:
"INNER ENVELOPE FOR RETURN OF
BALLOT; STATEMENT UNDER FALSE
STATEMENT PENALTY. Each absentee
ballot shall be returned to the municipal
clerk, inseried In an inner envelope which
shall be capable of being sealed and which
shall have printed on its face a form
containing the following statements:

T hereby state under the penalties of false
statement in absentee balloting that I am
eligible to vote at the primary, election or
referendum in the municipality in which this
absentee ballot is to be cast and that I expect
to be unable to appear at my polling place
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during the hours of voting at such primary,
glection or referendum for one or more of
the following reasons: (1) My active service
in the armed forces, (2) my absence from
the town in which 1 am eligible to vote
during all of the hours of voting; (3) my
illness or physical disability; (4) the tenets
of my religion which forbid secular activity
on the day of the primary, election or
referendum; or (5) my duties as a primary,
election or referendum official.

Date.... ... (Signature).' "

FN34. General Statutes § 9-140a provides:
"SIGNING OF FORM. INSERTION OF
BALLOT IN ENVELOPES. Each absentee
ballot applicant shall sign the form on the
inner envelope provided for in section 9-
137, which shall constitute a statement
under the penalties of false statement in
absentee balloting,  Any absentee ballot
applicant who is unable to write may cause
his name to be signed on the form by an
authorized agent who shall, in the space
provided for the signature, write the name of
the applicant followed by the word 'by' and
his own signature. The failure of the
applicant or authorized agent to date the
form shall not invalidate the ballot. The
ballot shall be inserted in the inner envelope,
and the inner envelope shall be inserted in
the outer envelope, prior to the return of the
ballot to the municipal clerk.”

Upon receipt of the outer envelope, the town clerk
logs it in, checking it against his or her log of
absentee ballot sets sent out.  The town clerk also is
required to endorse on the outer envelope, over his or
her signature, the date and time of its receipt.
General Statutes § 9-140c(a). The town cletk is
required to execute an affidavit attesting to the
accuracy of all of his or her endorsements and, at the
close of the polls on election day, to deliver that
affidavit to the head moderator, who in turn endorses
on the affidavit the time of receipt.  The head
mederator later **101 returns the affidavit to the
town clerk after the counting of the absentee ballots.
General Statutes § 9-140c.  The town clerk *643
may not open any outer envelope, but retains all such
envelopes securely in his or her office until they are
ready for counting on ¢lection day.

The evidence before us disclosed that the counting
procedure, as required by General Statutes § § 9-
140c, 9-150a and 9-150b, [FN35] **103 proceeds
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along the following general *644 lines.  First, the
town clerk delivers the outer envelopes to the
registrars of voters, who check the voters' *645 name
against the official checklist used at the polls on *646
election day and indicate thereon that the voters have
*647 voled by absenlee ballot._[FN36] After this
checking procedure is completed, the town clerk
seals the unopened package of envelopes and retains
them in a safe place. General Statutes § 9-140c{d).

EN35. General Statutes § 9-150a provides:
"COUNTING PROCEDURES.
"(A) STARTING TIME. Not earlier than
twelve o'clock noon on the day of the
election, primary ot referendum the absentee
ballot counters shall proceed to the polling
places for which they have been assigned
ballots, or to the central counting location.
"(b} DELIVERY AND CHECKING OF
BALLOTS. At the time each group of
ballots is delivered to them pursuant to
section 9-140c, the counters shall perform
any checking of such ballots required by
subsection (i) of said section and shall then
proceed as hereinafier provided.
"(¢) REMOVAL OF INNER ENVELOPES.
COUNT OF TOTAL NUMBER OF
BALLOTS RECEIVED. Except with
respect to ballots marked 'Rejected’ pursuant
to said section 9-140¢ or other applicable
law, the counters shall remove the inner
envelopes from the outer envelopes, shall
" note the total number of absentee ballots
received and shall report such total to the
moderator. They shall similarly note and
separately so report the total numbers of
presidential ballots and overseas ballots
received pursuant to seclions 9- 158a to 9-
158m, inclusive.
"(d) BALLOT REJECTED IF INNER
ENVELOPE STATEMENT NOT
EXECUTED. If the statement on the inner
envelope has not been signed as required by
section 9-140a, such inner envelope shall
not be opened nor the ballot removed
therefrom, and such inner envelope shall be
replaced in the opened outer envelope which
shall be marked 'Rejected’ and the reason
therefor endorsed thereon by the counters.
") REMOVAL OF BALLOTS FROM
INNER ENVELOPES. The counters shall
then remove the absentee ballots from the
remaining inner envelopes.
"f) INNER AND OUTER ENVELOPES
TO BE SEALED IN DEPOSITORY
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ENVELOPES. Before the ballots are
counted, all opened outer and inner
envelopes from which such ballots have
been removed, and all outer envelopes
marked 'Rejected' as required by law, shall
be placed and sealed by the counters,
separately by voting district, in depository
envelopes prescribed by the secretary of the
state and provided by the municipal clerk,
The counters shall seal such depository
envelopes by wrapping them lengthwise and
sideways with nonreusable tape, endorse on
each such envelope their names, the voting
district and the time of the count, and deliver
such envelopes to the moderator.

"(g) MODERATOR TO SUPERVISE
COUNTING. The counters shall then count
such ballots as provided in this section. The
moderator shall supervise the counting.

"(hy PROCEDURE MANUAL, The
secretary of the state shall provide a
procedure manual for counting absentee
ballots. The manual shall include a
description of the steps to be followed in
receiving, handling, counting and preserving
absentee ballots. Facsimile ballots shall be
printed in the manual, illustrating potential
variations in ballot markings along with the
correct interpretation to be given in each
situation illustrated.

"(i) WRITE-IN VOTES. (1) Except as
otherwise provided in this section the
provisions of section 9-265 shall apply to
write-in  votes on absentee ballots at
elections. "(2) Votes cast by absentee ballot
at a primary may be counted only for
candidates whose names appear on the ballot
label on primary day, and no write-in vote
shall be counted except as provided in
subdivision (3) of this subsection.

"(3) If a write-in vote on an absentee ballot
is cast for a candidate for any office whose
name appears on the ballot label for that
office on election or primary day, such
candidate's name shall be deemed to have
been checked on such ballot and, except as
otherwise provided in subsection (j) of this
section, one vote shall be counted and
recorded for such candidate for such office.
"(4) Except as otherwise provided in said
section 9-265, if the name of a registered
write-in candidate for an office is written in
for such office on an absentee ballot it shall
be deemed validly written in for purposes of
subsection (j) of this section.
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"(Gj) INTENT OF VOTER TO GOVERN;
PRESUMPTIONS. In the counting of
absentee ballots the intent of the voter shall
govern, provided the following conclusive
presumptions, where applicable, shall
prevail in determining such intent;

"(1} If the names of more candidates for an
office than the voter is entitled to vote for
are checked or validly wriiten in, then the
vote cast for that office shall be deemed an
invalid overvote. "(2) If the name of a
candidate who has vacated his candidacy is
checked such vote shall not be counted.

"(3) On an absentee ballot on which
candidates’ names are printed, a vote shall
be deemed cast only for each candidate
whose name is individually checked or
validly written in, except as otherwise
provided in this subsection. If a party
designation is circled, checked, underscored
or similarly marked in any manner, or
written in, no vote shall be deemed cast or
cancelled for any candidate by virue of such
marking or writing.

"k) QUESTIONS SUBMITTED TO
MODERATCR FOR DECISION, If the
intent of an absentee voter is difficult to
ascertain due to uncertain, conflicting or
incorrect ballot markings which are not
clearly addressed in this section or in the
procedure manual for counting absentee
ballots provided by the secretary of the state,
the absentee ballot counters shall submit the
ballot and their question to the moderator.
They shall then count the ballot In
accordance with the moderator's decision as
to the voter's itent, i[ such intent is
ascerlainable. A ballot or part of a ballot on
which the intent is determined by the
moderator to be not ascertainable, shall not
be counted. The moderator shall endorse
on the ballot the question and his decision.
"{ ) REJECTION OF MARKED
BALLOTS., No absentee ballot shall be
rejected as a marked ballot unless, in the
opinien of the moderator, it was marked for
the purpose of providing a means of
identifying the voter who cast it.

"m) PLACING OF BALLOTS IN
DEPOSITORY ENVELOPES. After the
absentee ballots have been so counted they
shall be placed by the counters, separately
by voting district, in depository envelopes
prescribed by the secretary of the state and
provided by the municipal clerk.  Any

notes, worksheets, or other written materials
used by the counters in counting such ballots
shall be endorsed by them with their names,
the date and the time of the count and shall
also be placed in such depository envelopes
together with the ballots, and with the
separate record of the number of votes cast
on such ballots for cach candidate as
required by section 9- 150b. Such
depository envelopes shall then be sealed,
endorsed and delivered to the moderator by
the counters in the same manner as provided
in subsection (f) of this section."”

General Statutes §  9-150b provides:
"DUTIES OF MODERATORS. AND
MUNICIPAL CLERKS. DECLARATION
OF COUNT. (A) MODERATOR TO
RECORD RESULT OF EACH COUNT.
The moderator shall record the result of each
count of absentee ballots, separately by time
of count, on (1) the moderator's return, or in
the case of central counting a separate
moderator's return for each voting district,
and (2) a separate record of the number of
absentee votes cast for each candidate as
shown on the moderator’s return, or in the
case of central counting, such a record for
each voting district. "(b) COUNTING AT
POLLS. DECLARATION OF RESULT.
If the absentee ballots were counted at the
polls, when all counting is complete the
moderator shall publicly declare the result of
such count as provided in section 9- 309 and
add such count to the results from the voting
machines recorded on the moderator's
return.  Such return shall show separately
the machine vote and the absentee vote and
the totals thereof.

"(c) COUNTING AT  CENTRAL
LOCATION. CENTRAL COUNTING
MODERATOR'S RETURN. If the absentee
ballots were counted at a central location,
when all counting is complete the moderator
shall publicly declare the result of such
count. He shall then deliver to the head
moderator the central counting mederator's
returns, together with all other information
required by law or by the secretary of the
state's instructions.  The hcad moderator
shall add the results from the voting
machines, recorded on the moderator's
return for each polling place, to the absentee
count recorded on the central counting
moderator's return for the corresponding
voting district, in the manner prescribed by
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the secretary of the state.  The returns so
completed shall show separately the
machine vote and the absentee vote and the
totals thereof.

"(d) FORMS. The secretary of the state
may prescribe the forms and instructions for
the tabulation, counting and return of the
absentee ballot vote. "(¢) PRESENTATION
OF DEPOSITORY ENVELOPES. The
scaled depository envelopes required by
subsections (f) and (m) of section 9-150a
shall be returned by the moderator to the
municipal clerk as soon as practicable on or
before the day following the election,
primary ot referendum.

"(f) MUNICIPAL CLERK TO PRESERVE
BALLOTS, ENVELOPES AND RELATED
MATERIALS. The municipal clerk shall
preserve for sixty days after the election,
primary or referendum the depository
envelopes containing opened envelopes and
rejected ballots required by subsection (£) of
section 9-150a, and shall so preserve for one
hundred eighty days the depository
envelopes containing counted ballots and
related materials required by subsection {m)
of section 9-150a.

"{g) DEPOQSITORY ENVELOPES NOT TO
BRE OPENED; EXCEPTIONS. No such
depository envelope shall be opened except
by order of a court of competent jurisdiction,
by the state elections cnforcement
commission pursuant to a subpoena issued
under subdivision (1} of section 9-7b or
within five days of an ¢lection, primary or
referendum for the purpose of a recanvass
conducted pursuant to law.  After such a
recanvass the depository envelopes and their
contents shall be returned to the municipal
clerk and preserved for the stated period.
"(h} CLERK TO PRESERVE
APPLICATIONS, VOID AND UNUSED
BALLOTS, RECORDS. For sixty days
after the election, primary or referendum the
following shall be preserved by the
municipal clerk as & public record open to
public inspection: (1) All executed absentee
ballot application forms and direction by
registrar forms, as required by subdivision
() of scction 9-140; (2) the log of
applications issued as required by subsection
{a) of section 9-140; (3) the list and index of
applicants for presidential or overseas
ballots as required by section 9-158h; (4)
the numerical list of absentee voting sets

issued as required by subsection (¢) of
section _9-140; (5) the list of the names of
persons whose absentee ballots are received
by the clerk, as required by subsection (a) of
section 9- 140¢; (6) all unused absentee
ballots; and (7) all envelopes containing
ballots received by the clerk after the close
of the polls, which shall remain unopened.
(i) CLERK TO PRESERVE
AFFIDAVITS.  For one hundred eighty
days after the election, primary or
referendum the following shall be preserved
by the municipal clerk as a public record
open to public inspection: (1) The affidavit
regarding the clerk's endorsement of inner
envelopes, as required by subsection (a) of
section 9-140¢c; and (2) the affidavit
regarding delivery and receipt of ballots, as
required by subsection (j) of said section.

"G) DESTRUCTION OF BALLOTS,
ENVELOPES AND RELATED
MATERIALS. At the expiration of the
applicable retention period, if no contest is
pending and no subpoena has been issued by
the state elections enforcement commission
purseant to subsection (1) of section 9-7b,
the municipal clerk shall destroy the
materials preserved under this section.”

FN36. There are two times on election day
for such counting: noon; and 6 p.m., for
ballots that were delivered to the town clerk
after the noon count. Also, there are two
methods of counting: by district, pursuant to
which the ballots are allocated according fo
their particular voting districts for counting;
and central counting, pursuant to which all
of the ballots are counfed at onc central
counting location for the town.

At the appropriate time for counting, the town clerk
delivers the sealed package of unopened envelopes to
the ballot counters. General Statutes § 9- 150a(b).
The ballot counters open the package, remove and
open the outer envelopes, remove the inner envelopes
from the outer envelopes, and count the outer and
inner envelopes, checking the two numbers against
each othet. They also report the total number of
absentee ballots to the moderator.  If an inner
envelope has not been signed by the voter as required
by § 9-140a, constituting a statement under penalties
of false statement that the voter is entitled to vote by
absentee ballot, the inner envelope is not opened; it
is replaced in its outer envelope, the cuter envelope is
marked "rejected,” and the reason for the rejection is
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endorsed thereon by the counters. General Statutes §

9-150a(d).

The inner envelopes are then removed from the
remaining outer envelopes, and all of the envelopes,
including those rejected, are placed in a special
"depository envelope” prescribed by the secretary of
the state. The counters carefully seal these
depository envelopes with nonrcusable tape, endorse
them appropriately, and deliver them to the
moderator, who ultimately *648 delivers them to the
town clerk. The town clerk maintains these
depository envelopes, unopened, in a secure place for
possible use in a recanvass. General Statutes § 9-

150a(f).

At this point, the ballots, which have been removed
from their inner envelopes, remain folded, so that the
counters cannot ascertain their votes and match them
with the envelopes from which they had been
removed. Thus, the secrecy of the ballot is
maintained. The counters then shuffle the folded
ballots, so that they are in random order, before
unfolding and counting them.

The counting proceeds in public, usually with
representatives of each candidate observing so as to
identify and, if necessary, question the call of an
ambiguous baltot. [f there is a question of the intent
of the voter, the questioned ballot is submitted to the
moderator, who makes the determination of whether
the ballot should be cast and for whom, and endorses
his or her decision on the ballot. General Statutes §
9-150a(k).  After the ballots are counted, and the
votes recorded by the counters, the counters seal
them in other special depository envelopes in a
fashion similar to the sealing of the depository
envelopes for the outer and inner envelopes described
above. General Statutes §  9-150a(m). These
depository envelopes are delivered to the moderator,
who later delivers them to the town clerk for similar
safekeeping and preservation. General Statutes § 9-
150bfe), (f) and (g).

With this factual background in mind, we turn to
Munster's challenges to certain ballots on the ground
that the town clerks in question did not sign the outer
envelopes, as required by § 9-140c(a). This clain
involves a total of 413 outer envelopes for absentee
ballots: 403 in Stonington; 3 in Old Saybrook; 6 in
Ledyard; and 1 in Norwich. We conclude that, of
those 413 ballots, only three were improperly signed
in, and the remaining 410 were properly processed.

*649 The facts concerning the 403 Stonington
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absentee ballots disclose a uniform signature pattern.

FN37] Although Munster introduced **104 only
one of the outer envelopes into evidence, and
although he recognizes in his postrial brief that he
had not claimed any additional irregularities based on
an alleged lack of a proper signature on other
envelopes, the town clerk testified, and we find, that
all 403 outer envelopes were treated in the same
fashion, We, therefore, consider Munster's claim to
apply to all 403 absentee hallots cast in Stoningten.

FN37. Munster's assertion in his posttrial
brief that 399 absentee ballots were cast in
Stonington is at odds with the evidence,
which demonstrates that the correct number
is 403,

Upon receipt of each absentee ballot outer envelope,
the town clerk stamped it using her time stamp
machine, with the following printed legend _[FN38]
appearing on the outer envelope:

FN38. In this example, as in all those that
follow, we have inserted the date and time
from the exhibit or exhibits introduced into
evidence. Of course, cach envelope would
have had its own appropriate date and time.

"RECEIVED FOR RECORD STONINGTON, CT.
94 NOV--8 AM ¢;55
RUTH WALLER TOWN CLERK" [FN39]

FN39. In addition, when the Stonington
town clerk delivered the outer envelopes to
the moderator, she gave the moderator an
affidavit that contained a sample of her time
slamp, as indicated in the text, and stated in
the affidavit that it was her intention that her
printed name and title on the time stamp was

her signature as required by § 9-140c(a).

In Old Saybrook, the evidence before us discloses
that three of the cuter envelopes received by the town
clerk were stamped as follows:

"RECEIVED OCTOBER 14 1994"
#650 In Ledyard, although the town clerk had a
stamp facsimile of her cursive signature that she
customarily affixed to the outer envelope upon
receipt, the evidence before us discloses that six of
the outer envelopes lacked that cursive facsimile,
because they arrived during a period in which she
was recovering from heart surgery and was out of the
office. Her assistant inadvertently failed to affix the
town clerk's cursive facsimile. These envelopes were
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stamped as follows:

"RECEIVED FORRECORD AT LEDYARD, CT.
94 QCT 26 AM 10:31

ATTEST: PATRICIA KARNS TOWN CLERK"
In Norwich, although the town clerk had a stamp
facsimile of her cursive signature that she
customarily affixed to the outer envelope upon
receipt, the evidence before us discloses that one
outer envelope lacked that cursive facsimile, and was
stamped as follows:

"RECEIVED

94 NOV--7 AM 9:03
BEVERLY C. MULDOON TOWN-CITY CLERK
NORWICH, CONN"
In deciding whether these various signature stamps
comport with the requirements of our law, our point
of departure is § 9-140c(a), which provides in
relevant part: "The municipal clerk shall endorse
over his signature, upon each outer envelopc as he
receives it, the date and precise time of its receipt.”
Munster concedes that a stamp of the cursive
signature of the town clerk is sufficient for
compliance with the statute, on the theory that
"[w]ithout implicating the laws prohibiting forgery,
no one can go to a stamp store and purchase a *651
stamp of an incumbent town clerk's signature; only
the town cletk can do that. There is, therefore, a
decided security and ballot integrity reason for the
statute’s requirement that the unique and personal
signature of the town clerks, actually inscribed or
stamped, be used as the receipt for absentce ballot
outer envelopes."  Munster argues, however, that
none of the exemplars shown above complies with
the statute.

[12] We agree with Munster that the stamp on the
three Old Saybrook outer envelopes does not comply
with the statute.  We disagree with his claim,
however, with regard to the remaining 410 outer
envelopes, namely, thosc in Stonington, Ledyard and
Norwich. With respect to those, we conclude that
the stamps used by the town clerks sufficiently

complied with § 9-140c(a).

##%]105 [13] The provisions of § 9-140c(a) regarding
the date and time of the town clerk's receipt of an
absentee ballot envelope, and the town clerk's
signature, are mandatory because they are designed
to mitigate the risk of fraud that is inherent in the
absentee voting process. Dombkowski v. Messier,
164 Conn. 204, 319 A.2d 373 (1972). That does not
mean, however, that strict, as opposed to substantial,
compliance with those provisions is required.
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Rather, there must be substantial compliance with the
statutory requirements. Wrinn v. Dunleavy, 186
Conn. 125, 147, 440 A.2d 261 (1982); Dombkowski

v. Messier, supra, 164 Conn. at 209,319 A.2d 373.

What constitutes a "signature” has been the subject
of legislative enactments and case law outside the
election process arena.  Compare, e.p., General
Statutcs § 7-380 (referring to a "facsimile of any
signature"), with General Statutes Annotated § 42a-
3-401, comment 2 (West 1990) ("[a] signature may
be handwritten, typed, printed or made in any other
manmner™); see also 72 Am.Jur.2d, Statute of Frauds §
358 (1974) ("[tlhe general rule is that the signature
may be affixed by a *652 stamp, or it may be
typewriiten or printed mechanically, if ... by signing
in any of these methods the party whose signature is
essential intends to authenticate the instrument as his
act"). We believe that whether the printed name and
title of the respective town clerks, in the exemplars
displayed above, constituted substantial compliance
with § 9-140c(a), must be determined by reference to
the purpose of the statutory requirement, the role
played by the requirement viewed in the coniext of
the statutory scheme, the degree of adherence to strict
compliance shown, and the basic policy against
disfranchisement of voters who are not at fault for
any lack of strict compliance.

[14] The purpose of the signature requirement in §
9-140c(a) is to avoid fraud in the voting of absentee
ballots. By requiring the town clerk to sign the outer
envelope, the statute secks to avoid the risk that an
unauthorized person will somehow include an
unauthorized absentee ballot ameng those validly
sent and delivered.

The signature requirement, however, must also be
viewed in the context of the entire statutory scheme.
That scheme requires that outer envelopes be logged
out and logged in, that the serial numbers on the
envelopes be checked against those on the sets
assigned to absentee vofers, that the town clerk
deliver to the head moderator an atfidavit attesting to
the accuracy of all the endorsements on the outer
envelopes, and that the count of outer envelopes
eventually be checked against the count of inner
envelopes,  Because this procedural rigor is a
significant safeguard against fraud, the fact that the
evidence before us reveals punctilious adherence to
the remainder of these requirements informs our
determination as to whether there has been
substantial ~ compliance  with  the  sfatute.
Furthermore, the *653 extent of deviation from strict
compliance is also relevant in drawing an appropriate

© 2005 Thomson/West, No Claim to Orig. U.S. Govt. Works.




653 A2d479
231 Conn. 602, 653 A2d 79
(Cite as: 231 Conn. 602, 653 A.2d 79)

line between substantial and insubstantial
compliance.

15][16] Finally, we must recognize the overarching
policy that, in construing voting statutes, "no voter is
to be disfranchised on a doubtful construction, and
statutes tending lo limit the exercise of the ballot
should be liberally construed in his [or her] favor."
(Internal quotation marks omitted.)  Scully v
Westport_supra, 145 Conn, at 651-32, 145 A.2d 742,
We, therefore, take into consideration whether the
failure of strict compliance was due to the conduct of
the voter or of someone not within his or her confrol.

[17] Applying these considerations to these ballots,
we conclude that all but the three Old Saybrook
envelopes met the substantial compliance test. The
stamp on the Old Saybrook envelopes is merely a
generic date stamp and contains no indication,
whether by hand signature, stamp facsimile or printed
name and title, that it was received by the town clerk.
Furthermore, there is no time of receipt indicated on
the stamp, as required by the statute. General
Statutes § 9-140c(a). The minimal adherence to the
requirements of § 9- 140c(a) evinced by the
endorsements on the three Old Saybrook envelopes in
question leads us to conclude that they do not
substantially comply with the requirements of § 9-

140c(a).

#%106 [18} The remaining 410 ballots, however, did

substantially comply with those requirements.
Although a stamped facsimile of the town clerks'
cursive signature would arguably have been
preferable, we cannot ascribe critical significance to
the difference between such a cursive facsimile and
the printed names and titles of the town clerks that
were rendered on the envelopes by the town clerks'
time and date stamp machines. Neither of these types
of stamps is readily available to the public.

#6584 The fact that the envelopes display the town
clerks' printed name and title, rendered thereon by the
town clerks' machines, sufficiently avoids the risk
that unauthorized ballots might be mingled with
authorized ballots. Furthermore, all of these
envelopes were handled with the procedural rigor that
the statutory scheme, as a whole, conlemplates.
Moreover, such a printed name and fitle is
sufficiently close in degree to strict compliance with
the requirement of a "signaturc" that it draws a
cognizable line between substantial and insubstantial
compliance, Finally, the strong policy against
disfranchising voters in our construction of voting
statutes counsels against a holding that the town
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clerks' substitution of their machine printed names
and titles for a rubber stamp of their cursive
facsimiles would effect such a disfranchisement.

In sum, we conclude that three of the 413 questicned
absentee ballots cast in the towns of Stonington, Old
Saybrook, Ledyvard and Norwich should not have
been counted on election night or in the recanvass.
The remaining 410 ballots were validly cast and
counted,

ii
Other claimed absentee ballot irregularities
Under this category, Munster challenges the validity
of five absentee ballots that were counted in Putnam,
East Lyme, Stonington and Plainficld. We consider
each claim individually, and conclude that only ong
of them is persuasive.

[19] With respect to Putnam, Munster claims that a
batlot should have been disallowed because it was
returned to the town clerk in an outer envelope with a
portion of the envelope cut out. The portion cut out
was the printed form that the town clerk had filled in
prior to delivering the ballot set to the applicant.
That printed *655 form is required by General
Statutes § 9- 139, [FN40] which requires that the
"outer envelope shall also contain ... blank spaces ...
upon which the municipal clerk, before issuance of
the ballot and envelopes, shall insert the the
applicant's name, voting residence by street and
number, voting district, [and] the date of the ..
election ... at which the ballot is to be cast...."

EN40, General Statutes § 9-139 provides:
"OUTER ENVELOPE FOR RETURN OF
BALLOT. The inner envelope, in which
the absentee ballot has been inserted by the
absentce ballot applicant, shall be retumed
ta the municipal ¢lerk in an outer envelope
endorsed on the outside with the words:
"OFFICIAL ABSENTEE BALLOT'. The
outer envelope shall also contain (1) blank
spaces for the name and return address of
the sender and spaces upon which the
municipal clerk, before issuance of the
ballot and envelopes, shall insert the
applicant's name, voting residence by street
and number, voting district, the date of the
primary, election or referendum at which the
ballot is to be cast and, if the absentee ballot
is to be cast at a primary, the name of the
party holding the primary and (2) a notice,
sufficient to wam any person handling the
ballot, of the restrictions set forth in section
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9-140b concerning who may possess or
return the ballot and the restrictions and
penalties set forth in  section 9-359
concerning the completion or execution of
absentee ballots. The clerk shall also
inscribe his official address for the retum of
the ballot on the outer envelope prior to
issuance of the ballot and envelopes. All
outer envelopes shall be serially numbered.”

The evidence before us disclosed that, upon inquiry
by the town clerk, the voter stated that she did not
want the town clerk to know who she was.
Nonetheless, the voter had also written on the outer
envelope, in the place for a return address, her full
name and address, and on the back of the envelope,
above the cut out pottion, her full address.

Munster claims this as an absentes voting
irregularity because "§ 9-139 requires that when the
cuter envelope is retorned to the Clerk, it contain the
identification data the Clerk put on it when it was
sent to the prospective absentee voter." We disagree.

**107 Section 9-139 constifutes a direction to the
town clerk to insert the required information or the
outer envelope. *656 The purpose of this statutory
requirement is to aid the town clerk's record keeping
by making it easier to match the incoming ballots
with existing records. The statute does not require
that, if the voter, as she did in this case, obliterates
that particular part of the outer envelope, the voter be
disfranchised, at least where the town clerk can
identify the voter and match the voter with his
records to determine that the ballot set was completed
by the person to whom it was assigned. Because in
this case there was sufficient information for the
town clerk to make that determination, there was
substantial compliance with § 9-139.

With respect to Colchester, Munster claims that the
two absentee ballots of a husband and wife, Michael
D. Pineault and Christine M. Pineault, should have
been disallowed. Although each had applied for and
had been sent individual absentee ballot sets, they
both returned their inner envelopes in the outer
envelope furnished to and identified for Michael D.
Pineault.  Therefore, Michael D. Pmeault's inner
envelope was returned inside his own outer envelope,
but Christine M. Pineault's inner envelope was
returned inside her hushand's outer envelope. Both
ballots were counted. Christine M. Pineauli testified,
and we find, that she voted for Munster. Michael D.
Pineault did not testify.
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Munster argues that "§ 9-139 requires that the
voter's ballot be contained in a separate inner
envelope enclosed in the outer envelope issued to that
voter by the Clerk and containing the identification
data the Clerk had placed on that outer envelope at
the time of issuance." Therefore, he asserts, both
"ballots that came in this envelope should not have
been counted."

[20} We agree with Munster that § 9-139 requires
that each inner envelope be returnted to the town clerk
in its own outer envelope. That does not mean,
however, that under these facts both absentee ballots
were *657 improperly counted. Michael D.
Pineault's inner envelope was properly inside his
outer envelope. Therefore, his ballot was properly
counted,

Christine M. Pingault's inner envelope, however, was

not returned inside her outer envelope.  Therefors,
her ballot should not have been counted. This does
not help Munster, however, because she voted for
him. Because Gejdenson does not seek to have her
disfranchised, we are not inclined to do so. In sum,
we conclude that there was one voting irregularity in
Colchester, but that under no circumstances could it
have harmed Munster.

With respect to East Lyme, Munster claims that the
ballot of an absentee voter should have been
disallowed because the voter improperly identified
himself on the ballot, The face of the ballot clearly
indicated the voter's intent to vote for Gejdenson,
because he put an "X" in Gejdenson's box. He also
put an "X" in the box for the Republican candidates
for governor and lieutenant governor, John G.
Rowland and M. Jodi Rell.  He then, however,
crossed oui that box, wrote "Delete” next to it, and
signed his name undemeath. He also put an "X" in
the box for the Independence Party candidates for
governor and lieutenant governor, Tom Scott and
Glen R. O'Keefe. At the top of the ballot, he wrote:
"Dear Sir, Please register my vote for Scott instead of
Rowland. Thank you. All others remain the same."
He then signed his name.

[21] Munster claims that this ballot should not have
been counted for Gejdenson because it violated the
proscription of § 9-150a(/ ) [FN41] requiring the
rejection of any absentee ballot "marked for the
purpose of providing a means of identifying the voter
who cast it.” We disagree.

FN41. General Statutes §  9-150a (/)
provides:  "REJECTION OF MARKED
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BALLOTS. No absentee ballot shall be
rejected as a marked ballot unless, in the
opinion of the moderator, it was matked for
the purpose of providing a means of
identifying the voter who cast it."

*658 Section 9-150a(f ) docs not require the
rejection of any ballot on which the voter has
identified himself,  Rather, it provides that "[n]o
absentee ballot shall be rejected as a marked ballot
unless, in the opinion of the moderator, it was marked
for the purpose of providing a means of identifying
the voter **108 who cast it." (Emphasis added.)
The question, therefore, is one of the voter's intent in
marking his ballot. If his intent was to provide "2
means of identifying" himself, the ballot must be
rejected. If, however, he had some other intent in
marking his ballot, the ballot does not come within
the proscription of § 9-150a(/).

Although the statute lodges the initial determination
of the voter's infent in the moderator; see also
General Statutes § 9-150a(k); we are not persuaded
by Gejdenson's argument that, in our review of
absentee ballots pursuant to § 9-323, we must give
deference to the validity of the moderator's ruling.
We agree with Munster that we must determine de
novo the voter's intent in casting or marking an
absentee ballot.

We have employed such a plenary standard it our
appellate review of a trial judge’s finding regarding a
voter's infent in casting an absentee ballot. See
Hurlbut v. Lemelin, 155 Conn. 68, 230 A.2d 36
(1967). [FN42] Moreover, ordinarily the question of
intent must be determined solely from the ballot
itself, hecause that is all that the moderator or we
have available. Because we are as skilled as a
moderator in making such a determination and have
before us all of the evidence that the moderators had
before them, we see no practical or legal benefit to
consiraining our review and leaving *659 in place a
factual finding of intent if, in light of all the evidence
available, we consider it to have been wrongly
determined.

FN42. Furthermore, although since 1967,
when Hurlbut was decided, the voting
statutes  have undergone considerable
revision, nothing in those changes or in their
legislative  history, which we have
examined, indicates any legislative intention
to alter the de novo standard of review.

Applying this scope of review to the East Lyme
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ballot, we find that the ballot was properly counted
because the message contained thereon does not
violate § 9-150af!/ ). We find that the voter's intent
was not to furnish a means of identifying himself as
the voter, but rather was to ensure that his change of
marking on the gubernatorial ling be understood as
such, and that all of his other markings be understood
to remain the same, Although it would have been
preferable for him not to sign his name, taken in
context his signature did not invalidate his ballot

under § 9-150a(!).

[22] With respect to Stonington, Munster claims that
the absentee ballots of a husband and wife, Leo
Besso and Esther Besso, should not have been
counted because each returned his or her ballot to the
town clerk in the other's outer envelope.  The
evidence before us discloses that Leo Besso and
Esther Besso applied for and were furnished separate
absentee ballot sets. Leo Besso returned his inner
envelope inside Esther Besso's outer envelope, and
affixed to the outer envelope a preprinted return
address sticker with his name on it. He signed his
name to the inner ballot in the appropriate place, and
dated his signature. That outer envelope was
returned to the wown clerk in time for the counting of
the absentee ballots, and was counted. [FN43]

FN43. On election day, the election officials
decided to permit Leo Besso's ballot to be
counted because they inferred that he had
simply made a mistake in inserting his inner
envelope in his wife's outer envelope, and at
that time the records showed that Esther
Besso's ballot had not been returned.
During the recanvass, Leo Besso's ballot
could not, of course, be identified.

Esther Besso returned her inner envelope inside Leo

Besso's outer envelope, and printed her name over his
name on a similar preprinted refurn address sticker.
*§60 This outer envelope did not reach the town
clerk, however, untit November 14, 1994, six days
after election day. Therefore, Esther Besso's ballot
was not counted.

Although Munster raises a challenge to Leo Besso's
ballot that differs from the challenge he raised to the
ballots of the Pinsaulis in Colchester, we cannot
distinguish between the two cases, We agrec with
his claim that Leo Besso's ballot should not have
been counted because it did not arrive in his own
outer envelope, See General Statutes § 9-139.

[23] With respect to Plainfield, Munster claims that
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the absentee ballot of Clara Trahan should not have
been counted because her marking of her ballot was
not propetly **109 authenticated.  The evidence
before us discloses that Clara Trahan, who is a
resident of and properly registered voter in Plainfield,
but who lives at a convalescent home in Nerwich,
voled by absentee ballot pursuant to the statutory
provisions for absentee ballot voting supervised by
registrars of voting. See Genceral Statutes § § 9-
159q and 9-139r. [FN44] When she applied for her
absentee **110 ballot, she marked an "X" in the box
*661 bearing the legend: "I am in an institution
where registrars of voters supervise absentee voting."
Similarly, she signed the application with an "X."
The Plainfield town clerk forwarded an absentze
ballot set 1o the Norwich *662 town clerk under the
appropriate supervised voling procedure. Trahan
executed the ballot, dated the inner emvelope, and
signed the inner envelope with an "X." Her "X" on
the inncr envelope is followed by the *663 signature
of John H. White, a registrar of voters in Norwich,
and his signature is followed by "ROV," indicating
his position as registrar of voters.  Trahan's ballot
was counted.

EN44, General Statutes §  9-159q, as
amended by Public Acts 1993, No. $3-230,
§ § 6, 8 providess "SUPERVISED
ABSENTEE VOTING BY PATIENTS AT
INSTITUTIONS UPON REQUEST OF
REGISTRAR, ADMINISTRATOR.
PROCEDURE. (a) Notwithstanding any
provision of the general statutes to the
contrary, if less than twenty of the patients
in any institution in the state are electors,
absentee ballots voted by such electors shall,
upon request of either registrar of voters in
the town of such electors' voting residence
or the administrator of such institution, be
voted under the supervision of such
registrars of voters or their designees in
accordance with the provisions of this
section. The registrars of voters of a town
other than the town in which an institution is
located may refuse a request by the
administrator of such institution when, in
their written opinion, the registrars agree
that such request is unnecessary, in which
case this section shall not apply.  Such
registrars shall inform the administrator and
the town clerk of the electors’ town of voting
residence of their refusal. For the purposes
of this section, 'institution' means a veterans’
health care facility, home for the aged,
health care facility for the handicapped,
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nursing home, rest home, mental health
facility, alcohol or drug treatment facility or
an infirmary operated by an educational
institution for the care of its students, faculty
and employees.

*(b) Except as provided in subsection (d) of
this section, such request shall be made in
writing and filed with the town clerk and
registrars of voters of the town of such
electors' voting residence, not more than
forty-five days prior to an election or thirty-
four days prior to a primary and not later
than the seventh day prior to an election or
primary.  The request shall specify the
name and location of the institution and the
date and time when the registrars of voters
or their designees shall supervise the casting
of absentec ballots at the institution. The
request shall also specify one or more
alternate dates and times when supervised
voting may cceur. No request shall specify
a date or an alternate date for supervised
voting which is later than the last business
day before the election or primary.

"(c) The town clerk shall not mail or
otherwise deliver an absentee ballot to an
applicant who is a patient in any institution
if a request for supervision of absentee
balloting at that institution has been filed
with the clerk during the period set forth in
subsection (b) of this section. The clerk shall
mstead deliver such ballot or ballets to the
registrars of voters or their designees who
will supervise the voting of such ballots in
accordance with this section.

"(d) Except in the case of a written refusal as
provided in subsection (a) of this section,
upon receipt of a request for supervision of
absentec balloting during the period set forth
in subsection (b) of this section, the registrar
or registrars of voters who received the
request shall inform the registrar or
administrator who made the request and the
town clerk as to the date and time when such
supervision shall occur, which shall be the
date and time contained in the request or the
alternate date and time contained in the
request. If the registrar or registrars fail to
select either date, the supervision shall take
place on the date and time contained in the
request.  If a request for supervision of
absentee balloting at an institution is filed
during the period set forth in subsection (b)
of this section and the town clerk receives an
application for an absentee ballot from a
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patient in the institution after the date when
supervised  balloting occurred, either
registrar of voters may request, in writing, to
the approptiate town clerk and registrars of
voters that the supervision of the voting of
absentee Dballots at such institution in
accordance with this section be repeated,
and in such case the registrars or their
designees shall supervise absentee balloting
at such institution on the date and at the time
specified in the subsequent request, which
shall be not later than the last business day
before the clection or primary.

"{e) On the date when the supervision of
absentee balloting at any institution is to
occur, the town clerk shall deliver to the
registrars or their designees the absentee
ballots and envelopes for all applicants who
are electors of such clerk's town and patients
at such institution. The ballot and
envelopes shall be prepared for delivery to
the applicant as provided in sections 9-137
to 9-140a, inclusive. The registrars or their
designees shall fumnish the town clerk a
written receipt for such ballots.

"(f) The registrars or their designees shall
jointly deliver the ballots to the respective
applicants at the institution and shall jointly
supervise the voting of such ballots. The
ballots shall be retumed to the registrars or
their designees by the electors in the
envelopes provided and in accordance with
the provisions of sections 9-137, 9-139 and
9- 140a. If any elector asks for assistance
in voting his ballot, two registrars or their
designees of different political parties shall
render such assistance as they deem
necessary and appropriate to emable such
elector io vote his ballot.  If any elecior
declines to vote a ballot or, in the opinion of
two registrars or their designees of different
political parties, is unable to vote a ballot,
they shall mark the serially-numbered outer
envelope 'rejected' and note the reasons for
rejection. Nothing in this section shall limit
the right of an elector to vote his ballot in
secret.

"(g) After all ballots have been voted or
marked ‘rejected in  accordance with
subsection (f) of this section, the registrars
or their designees shall jointly deliver or
mail them in the envelopes, which shall be
sealed, to the appropriate town clerk, who
shall retain them until delivered in
accordance with section 9-140c.

“(h) Either supervising registrar of voters
may designate any elector of such registrar's
town other than an employee of the
institution as his designee to supervise the
voting of absentee ballots pursuant to this
section. The designee shall be sworn to the
faithful performance of his duties, and the
registrar shall file a certificate of each
designation with his town clerk.

“(i) Any registrar of voters who has filed a
request that the absentes balloting at an
institution be supervised and any registrar
required to conduct a supervision of voting
under this section, who neglects to perform
any of the duties required of him by this
section so as to cause any elecior to lose his
vote shail be guilty of a class A
misdemeanor. Any regisirar from the same
town as a registrar who has filed such a
request may waive his right to participate in
the supervision of absentee balloting.

" NOTWITHSTANDING ANY
PROVISION OF THIS SECTION TO THE
CONTRARY, TF THE SPOUSE OR A
CHILD OF A REGISTRAR OF VOTERS
OR A DEPENDENT RELATIVE
RESIDING IN THE REGISTRAR'S
HOUSEHOLD IS A CANDIDATE IN THE
FLECTION OR PRIMARY FOR WHICH
SUPERVISED ABSENTEE VOTING IS
TQ OCCUR, SUCH REGISTRAR SHALL
NOT SUPERVISE SUCH ABSENTEE
VOTING BUT MAY DESIGNATE THE
DEPUTY REGISTRAR OF VOTERS OR
AN  ASSISTANT REGISTRAR OF
VOTERS, APPOINTED BY THE
REGISTRAR PURSUANT TO SECTION
9-192, TO SUPERVISE THE ABSENTEE
VOTING IN HIS PLACE."

General Statutes § 9-1359r, as amended by
Public Acts 1993, No. 93- 230, § § 7, 8,
provides: "MANDATORY SUPERVISED
VOTING AT INSTITUTIONS.
PROCEDURE. ‘“(a) Notwithstanding any
provision of the general statutes to the
contrary, if twenty or more of the patients in
any institution in the stale are electors,
absentee ballots voted by such electors shall
be voted under the supervision of the
registrars of voters or their designees of the
town in which the institution is located, in
accordance with the provisions of this
section. As used in this section, the term
‘institution’ shall be construed as defined in

section 3-159q.
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"(b) Application for an absentee ballot for
any such patient shall be made to the clerk
of the town in which such patient is eligible
to vote. The application procedure set forth
in section 9-140 shall apply, except that the
clerk shall deliver the absentee voting set for
any such application to the clerk of the town
in which the institution is located, who shall
deliver all such voting sets he receives to the
registrars of such town, on the date when the
supervision of absentee balloting is to occur,
The ballots and envelopes shall be prepared
for delivery to the applicant as provided in
sections 9-137 to 9-140a, inclusive. The
registrars or their designees shall furnish the
town clerk a written receipt for such ballots.
The registrars of the town in which an
institution is located and the administrator of
the institution shall mutually agree on a date
and time for such supervision of absentee
balloting, which shall be not later than the
last business day before the election or
primary.

"(c) The supervision of absentee balloting
under this section shall be carried out in
accordance with the provisions of
subsections {f}, (g}, (h) and (j) of section 9-

159q."

Munster claims that Trahan's ballot should not have
been counted becausc it violates the provision of § 8-
140a that "[alny absentee ballot applicant who is
unable to write may cause his name tc be signed on
the form [on the inner envelope] by an authorized
agent who shall, in the space provided for the
signature, write the name of the applicant follewed
by the word 'by' and his own signature."  We
disagree.

*664 First, we are not convinced that this statutory
provision applies to this case. Trahan's "X"
constituted a valid signature by her. The law
generally has long recognized that one who, for
whatever reason, cannot sign his or her name in block
or cursive letters, may do so by affixing an
appropriate mark.  See generally 72_Am.Jur.2d
Statute of Frauds § 339 (1974). White was not
signing the inner envelope for her; he was simply
signifying that, in his capacity as a registrar of voters,
he had witnessed her mark as her signature,

Second, even if we apply the statute to this case, we
conclude that there was no irregularity,  White's
signature followed by his title, both of which were
directly fo the right **111 of Trahan's "X."
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constituted substantial compliance with the statute.

In sum, therefore, with respect to the set of five other

claimed irregularities in these identified absentee
ballots, we conclude that there were two
irregularities, only one of which could possibly have
harmed Munster. The remaining three ballots were
properly counted.

3
Different Treatment of Similar Cases

Under this category, Munster claims that, in four sets
of instances, “disparate freatment[s] of similarly-
situated matters” demonstrate significant electoral
irregularities. ~ Those four claims involve: (1)
absentee ballots in Preston and Middletown that were
allegedly treated differently from similar ballots in
Old Saybrook, Ledyard, Stonington and Norwich;
{(2) an absentee ballot in Windham that was allegedly
treated differently from a similar write-in machine
vote in Tolland; (3) an absentee ballot in Brooklyn
that was allegedly treated difterently from similar
absentee ballots in Old Lyme, Waterford, Plainfield,
QOld Saybrook, New London, *665 Windham and
Middletown; _[FIN43] and (4) an absentee ballot in
Waterford that was allegedly treated differently from
a similar absentee ballot in Windham. We agree
with Munster's second claim above, as indzed does
Gejdenson, and conclude that Munster should be
credited with one additional vote on the basis of the
Tolland write-in vote. We disagree, however, with
the other three claims.

EFN43. In this connection Munster also refers
to an absentec ballot cast in Haddam
represented in his posttrial brief as "Haddam
(Ex. M-14- )"  Our records indicate,
however, that Exhibit M-14-1 was not
introduced into evidence and is, in fact,
Exhibit M-14-1 for identification only. We
consider this reference to the ballot cast in
Haddam, therefore, to be an oversight, and
do not consider it because the exhibit
purportedly supporting it is not in evidence.

1
Preston and Middletown v. Old Saybrook,
Ledyard, Stonington and Norwich
These claims of disparate treatment all involve the
treatment of absentee ballot envelopes in various
towns with respect to the manner in which they were
processed upon their receipt by the respective town
clerks. Munster claims that there were two ballots
rejected in Preston because they were not stamped as
having being received by the Preston town clerk,

© 20035 Thomson/West. No Claim to Orig. U.8. Govt. Works.




653 A.2d 79
231 Conn. 602,653 A.2d 79
(Cite as: 231 Conn. 602, 653 A.2d 79)

although in fact they had been timely received by her,
He claims that this is disparate treatment from one
similar ballot counted in Middletown, three counted
in OQld Saybrook, six counted in Ledyard, and one
counted in Stonington. We agree with Munster that
there were isolated inconsistencies. We disagree,
however, that these inconsistencies have any legal
significance.

[24] The Preston town clerk testified, and we find,
that she rejected two ballots because, although she
had received them in her office in timely fashion, she
had failed to stamp on the outer envelope the date
and time *666 that she had received them. These
envelopes were not introduced into evidence. We
conclude that she acted preperly in rejecting these
ballots. See General Statutes § 9-140c(a) and our
discussion of the Old Saybrook absentee baliots in
part It B 2 i of this aopinio.

[25] The two Preston envelopes were not
comparable, however, to the Middletown envelope.
Whereas the Preston envelopes were rejected because
there was no date or time of receipt noted on them,
the Middletown envelope does have the date and time
of receipt stamped on it. The Middletown envelope
was rejected for a different reason, namely, the lack
of the town clerk’s signature. Thus, with respect to
Preston and Middletown, there was no disparate
treatment of similar situations. Furthermore,
contrary to Munster's suggestion, the Preston and
Middletown envelopes cannot be properly considered
together, because they were rejected for different
reasons.

The two Preston ballots, which were properly
rejected by the town clerk for lack of a date and time
stamp, were similar to the three Old Saybrook
ballots, which were not rejected by the Old Saybrook
town clerk and were counted. Thus, there was an
inconsistency between these two towns in the
treatment **112 of a total of five ballots. We have
determined, however, that the Old Saybrook ballots
should not have been counted; see part II B 2 i of
this opinion; and, therefore, any such inconsistency
has been remedied by our declaration.

Comparing Preston and Middletown with Ledyard
and Stonington, however, there was no disparate
treaiment of similar envelopes.  The Preston and
Middletown envelopes were properly rejected--the
Preston envelope for lack of a date and time stamp,
and the Middletown envelope for lack of the town
clerk's signature. In contrast, we have concluded
that the Ledyard and Stonington ballots were
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properly counted because the *667 town clerks'
stamp, which contained the dates and times of receipt
and the names and titles of the town clerks,
substantially complied with all of the statutory
raquirements.

ii
Windham v. Tolland

[26] In Windham, an absentee voter wrote in a vote
for Gejdenson by writing "3C" Gejdenson's
designation, on the write-in portion of his absentee
ballot, rather than simply checking the "3C" box.
This ballot was properly counted for Gejdenson, in
accordance with the voter's expressed intent. In
Tolland, however, a voter using the voting machine,
intending to vote for Munster by write-in rather than
by lever, wrote in "3B,"” Munster's designaticn, on the
write-in slot of the voting machine, This vote was
improperly rejected. Ws agree, as does Gejdenson,
that a vote indicated on the write-in slot of a voting
machine should be gauged by the samc standard as an
absentee ballot: the expressed intent of the voter.
Accordingly, one vote should be added to Munster's
total.

iii
Brooklyn v. Old Lyme, Waterford, Plainfield, Old
Saybrook, New London, Windham
and Middletown

In Brooklyn, the moderator made a ruling tegarding
a questioned absentee ballot. He endorsed his ruling
on the ballot as provided in § 9-15¢a. In the other
towns, moderators made rulings on questioned
absentee ballots but did not endorse their rulings
thereon.

[27] Although there are superficial inconsistencies in

these instances, we conclude that these
inconsistencies are de minimis and without legal
significance. We regard the provision for
endorscment by the moderator of his ruling on a
questioned ballot as directory, rather than *668
mandatory, Its purpose is simply to make a record of
those rulings so that the moderator, if later questioned
in a recanvass or a subsequent judicial proceeding,
may more easily recall the ruling and the reasons
therefor. There was no evidence that, in the absence
of these endorsements, the moderators' rulings could
not be properly challenged or reviewed. The
provision, therefore, does not go to the essence of the
validity of the ballot or the moderator's task, Thus,
although it is preferable for the moderators to comply
with this directory provision, the fact that seven
moderators did not do so has no legal significance.
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v
Waterford v, Windham

Munster claims that inconsistent determinations
about what constitutes an overvete, which cannot be
counted, occurred in Waterford and in Windham. He
asserts that, in Waterford, "an absentee ballot with
marks in the boxes for Gejdenson and Bingham was
counted for Gejdenson ... whereas in Windham an
absentee ballot marked in the same boxes was
correctly rzjected as an overvote.," We find to the
contrary.

[28] This problem arises from the fact that, in
Comnecticut, when candidates have received the
nomination of more than one party, the names of the
candidate appear more than once on the ballot. For
example, in this election, the name of Joseph
Lieberman, a candidate for office of United States
Senator, appeared on one line of the ballot as the
nominee of A Connecticut Party (ACP) and on
another line of the ballot as the nominee of the
Democratic Party. This dual listing can lead some
voters t0 mark the names of their preferred
candidates at each place on the ballot where that
name appeats. Such ballots, crowded with multiple
markings **113 for particular candidates, may be
difficult for some voters to verify. Voters may be
confused because they have mistakeniymarked *669
not just their preferred candidate’s name as it is listed
by two different political parties, but may also have
inadvertently marked the names of two different
individuals who are candidates for the same office.
Both of Munster's allegations relate to such duplicate
markings.

In light of the evidence before us and the complexity

of the Connecticut ballots during this election, we
conclude that the Waterford ballot was properly
voted for Gejdenson. This ballot discloses that the
voter voted for all of the Democratic c¢andidates,
including Gejdenson, with the exceptions of the
Democratic candidates for governor and lieutenant
governor, by filling in their boxes with black ink.
The voter voted in similar fashion for the ACP
candidates for governor and lieutenant governor, and
for two charter questions that were on the ballot.
The voter also registered his intent to vote for eight
of the ten candidates on the ACP ling, all eight of
whom were the same candidates listed on the
Democratic line for whom he voted by filling in their
boxes. This intent was expressed, not by an "X" but
by a clear check mark, in the eight boxes for those
eight candidates on the ACP line. [FIN46]

FN46. Of course, by law these doubly
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expressed votes were counted only once for
each candidate.

The two ACP candidates for whom the Waterford
voter did not express an intent to vote were Bingham
and the candidate for sheriff. Both of these
candidates were different from the Democratic
candidates for the same office. The voter left the
sheriff's box blank on the ACP linc. In the Bingham
box, there is a small vertical line that does not
resemble in any way the check marks in the other
cight ACP boxes. It is quite different in form, size
and intensity. Applying our de novo scope of review
to determine the voter's intent, we find that he did not
intend to register a vote for Bingham and, therefore,
there was no overvote.

[29] *670 In Windham, by contrast, the voter entered
a definite "X" in each of the eleven ACP line boxes
and in each of the twelve Demccratic line boxes.
These included a definite "X" in both Gejdenson's
and Bingham's boxes. There is no way to
differentiate between the "X" for Gejdenson and the
"X" for Bingham, as indeed there is no way to
differentiate between the various "X" marks entered
in all of the other boxes on both the ACP and
Democratic lines. Applying our de novo scope of
review to this ballot, we find that this ballot was
properly rejected as an overvote.  See General
Statutes § 9-150a(j¥1).  Therefore, there was no
disparate treatment between the Waterford and
Windham ballots.

In sum, with respect to this category of alleged
disparate treatment of similar ballots, we conclude
that there was one instance of such treatment and
that, as a result, Munster's total vote count must be
increased by one. We also conclude that there was
one other instance of disparate treatment that has in
effect been remedied by our earlier declaration herein
that three ballets in Old Saybrook should not have
been counted. We conclude further that there were
some isolated instances of inconsistent treatment that
were without any legal significance.  Finally, we
conclude that there was no disparate treatment of
similar ballots in the remaining instances claimed.

4

Other Irregularities
In this category, Munster asscrts that other
irregularities that occurred in two towns--East Lyme
and Lebanon--substantiate his claim that the election
results are fundamentally flawed. We find no such
irregularities.
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%6711
Errors in tallying votes

Munster claims that in East Lyme "an absentee ballot
counter who recorded 62 votes for Gejdenson arased
it and put down 64 votes, based upon what his partner
across the table had.” Our review of the evidence
persuades us that this characterization is contrary to
the facts.

[30] In light of the credible testimony of Mary Grace
Smith, who was the head moderator **114 both on
election night and during the recanvass, we find as
follows. The recanvass, which is the relevant point
in time for purposes of this claim, was conducted
with scrupulous care and accuracy. The absentee
ballot counters counted the ballots in packets of fen.
Furthermore, periodically the counters compured
their tallies with each other, and exhanged their
packets for recounting, so that the ballots were
counted not once, but twice. If at any time therc was
a discrepancy between the tallies, it was ultimately
reconciled by the double count process. There is no
credible evidence that an absentee ballot counter
erased his count of sixty-two for Gejdenson and put
down sixty-four based on the numbers that the other
absentze ballot counter had recorded. Any erasure
that may have occurred was simply a correction of a
human error in recording, and consequently had
absolutely no factual or legal significance with
respect to the final count. Any change of rccorded
vote counts by any counter during the recanvass
process could not have resulted, and did not result, in
an inaccuracy in the final count. At the end of this
scrupulous and painstaking process, both absentee
ballot counters had exactly the same numbers for
each candidate, and those numbers were correct.

*G72 i
Discrepancies between the number of voters counted
by hand and by machine

[31] Munster claims that in Lebanon "the public
counter on the machine in District One was three
more than the number of people checked off as
voting. The reasons given were in large part
suppositious.... [n District Two the total of the public
counters for all machines was one more than the
number checked off on the official checklist.” Asa
factual matter, we agree with the numerical
discrepancies stated by Munster. We disagree with
his characterization of the reasons given for the
discrepancies as suppositious, and we conclude that
the discrepancies were wholly without factual or
legal significance.

The facts relevant to this claim are as follows. The
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"public counter" on a voting machine is a counter,
visible on the side of the machine, that registers the
number of persons who used the machine to vote. It
is supposed to be "zeroed"--that i, the visible digit
on the counter is to be brought to zero-- by a voting
machine mechanic before the voting begins. Before
the polls open, the moderator checks that the public
counter is set at zero, and at the end of the voting day
the moderator reads and records on his tally sheet the
ending number on the public counter.

Upon entering a voting machine, the voter pulls the
red lever to the right in order to close the curtain on
the machine.  After voting by pulling down the
levers above the candidates’ names, the voter pulls
the red lever back to the left to open the curtain, [f
the machine operates properly, the counter advances
by one digit each time a voter pulls the red lever back
to the left. At the end of election day, the election
officials compare *673 the public counter number to
the total number of voters who voted according to the
official checklist.

Four voting machines were used in District One,
During the day, one of the machines experienced a
mechanical preblem.  The curtain failed to open
when a voter pulled the red lever to the left, and the
voter exited the machine through the closed curtain.
The moderator determined that this voter had not
moved the red lever sufficiently to the left to open the
curtain, and asked one of the election workers who
had not yet voted, but who was eligible to vete in that
district, to use the machine to vote. The election
worker did so, and upon moving the red lever to the
right in order to close the curtain, the curtain opened
instead. To correct the problem, the machine tender
pressed the entry button and the voter pulled the red
lever back to the left and again to the right in order to
close the curtain, thereby registcring a nonexistent
additional voter.

In addition, later during the day a voter using the
same machine reported a malfunction when he
attempted to pull down the lever for governor. The
moderator concluded that the voter had accidentally
pulled down the write-in slot lever for governor,
which automatically locks the pull down levers for
that office. At that point, the **115 machine was
opened without registering the voter’s vote, and the
moderator took the machine out of service and
substituted a different machine, which the voter used.

At the end of election day, there was a three vote
discrepancy between the total of the numbers on the
public counters, 1117, and the total number of voters
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who, according to the official checklist, had voted by
machine, 1114. The moderator concluded, and noted
on his return, that two of the votes that form the
discrepancy were caused by the machine adding a
vote for each of the two times that it was opened
when no *674 vote had been cast, as described above,
and that the third vote "was probably due to the large
crowd of voters at a separate time and someone must
have gotten through without getting checked off the
list."

There is nothing suppositious, as Munster claims,
about these inferences. We find to be rational and
justifiable the inference that the machine
malfunctions, as described above, account for two out
of the three additional votes registered on the public
counter over the number of voters indicated on the
official check list. We also regard as rational and
justifiable the inference that, during a busy and
crowded time at the polling place, one voter went
through the checkoff procedure without having his
name checked off and subsequently voted. This one
vote discrepancy was caused not by an improper vote
being cast on the machine, but rather by an
inadvertence, the absence of which would have
resulted in the total from the official check list being
1115, rather than 1114,

[n District Two, the total number of votes shown on

the public counters of the feur machines used was
1534, The total number of voters according to the
official check list was 1533. There was, therefore, a
discrepancy of one. The moderator concluded, and
noted on his return, as follows: "The discrepancy of
one voter is presumed to be an oversight by the
official checkers during unusuaily heavy voting
between the hours of five and 7:30 pm."  As
discussed previously, there is nothing suppositious
about this inference.

In sum, under this category of alleged irregularities,
we conclude that Munster's claims were not proven,
All of the explanations offered by the moderators for
the numerical discrepancies were appropriately based
on ordinary human experience or mechanical error.
The processes of checking in voters at the polls and
of voters using voting machines are human processes.
People are *675 fallible, even when they strive to do
their job carefully. Machines are also imperfect, and
even when well maintained they may malfunction.
Moreover, there is abselutely no proof, and no basis
for a rational inference, that any person was
improperly permitted to vote in either District One or
District Two.  We are entirely unpersuaded that
these discrepancies, which are trivial in light of the
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total number of voters processed and, moreover, are
wholly understandable, support Munster's case in any
way.

C
SUMMARY REGARDING IRREGULARITIES
CLAIMED BY MUNSTER

Having fully evaluated all of the irregularities
claimed by Munster, beyond those addressed by the
Norwich recount, we reach the conclusion that, of all
those claimed, there were only eight irregularities
that had any legal significance: three voters were
improperly permitted to vote; four absentee ballots
were improperly counted; and one write-in vote for
Munster was improperly rejected. With respect to
this last instance, we conclude that Munster's total
vote count, including those votes added thereto as a
result of the Norwich recount, must be further
increased by one.  After the Norwich recount, we
showed a preliminary lead by Gejdenson of twenty-
two votes. Adjusting that figure by the one vote
increase for Munster, Gejdenson's lead, after
consideration of all of Munster's claims, including the
Norwich recount, is twenty-one voles.

With respect to the other seven irregularities, there
was no proof regarding for whom those improper
votes were cast.  Even, therefore, if we were to
indulge in an assumption that they were all cast for
Gejdenson, the result of the election would not be
changed, because under that hypothesis Gejdenson's
lead would be reduced to fourteen, *¥116 and he
would remain the winner. *676 See Scully ».
Westport, supra. 145 Conn. at 651, 145 A.2d 742,
Armstrong v Hariford 138 Conn. 545, 551, 86 A.2d
489 (1952); Donevan v. Davis, 85 Conn. 394, 400, 82
A, 1025 (1912); State ex rel Andrew v. Lewis, 51

Conn. 113, 124 (1883), [FN47

FN47. This conclusion also renders it
unnecessary for us to consider Gejdenson's
claim that, despite the constitutional
guarantee of ballot secrecy; see Conn.
Const.. art. VI, § 5; Munster could have,
but did not, seek to prove for whom those
seven votes were cast by rtequesting the
voters to waive their privilege of ballot
secrecy. See also Mansfleld v. Scully, 129
Conn. 494, 505, 29 A.2d 444 (1942) (where
appropriate, policy of ballot secrecy may be
required to yield to policy of determining
properly elected official).

In this connection, we address an issue that was
raised in final oral argument. That issue is whether
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we should order a recount of the absentee ballots in
the remaining fifty-three towns, other than Norwich,
in the district. We conclude that there is no basis for
such a remedy.

[32] First, as a procedural matter, it is clear that, in
his posttrial brief, Munster abandoned any claim for a
recount of the absentee ballots in the other towns, and
confined his requested relief to a new election,
despite his claim in final oral argument that he was
also requesting a recount of the absentee ballots in
the remaining fifty-three towns. [FN48] Nonetheless,
rather than rest our rejection of such a possible
recount on this *677 ground, we address on its merits
the question **117 of whether, on this record, there
should be a recount of *678 the absentee ballots in
the other fifty-three towns. We conclude that there
should not be such a recount.

EN48. Munster's posttrial brief opens with
the following passage: "When the evidence
is viewed in the light of the law, the
conclusion is ineluctable that the errors,
iregularitics and departures from statutory
mandates that characterized the election of
United States Representative for the Second
Congressional ~ District  in 1994--as
unaffected by fraud, malice or improper
motive as those errors were, and as
frequently attributable as they were to
simple human fallibility in the press of a
contentious contest--cast a cloud of eternal
doubt and uncertainty over the true and
accurate count of validly-cast ballots in this
election that must be dispersed. The
conclusion based upon the evidence s
equally compelled that that cloud cannot be
dispersed by recourse simply fo a recount,
Jor there were votes counted that should not
have been counted but that cannol be
identified, isolated and discarded at this
stage. The only remedy, accordingly, that
will give the residents of the Second
Congressional District that assurance fhey
are entitled to have that their will has been
reflected truly and accurately is the holding
of a new election.” (Emphasis added.}

This emphatic statement is followed by the
following: "From these cases [decided
under statutes analogous to 9-323] we
find no law differentiating between criteria
to be applied in ordering a recount and
criteria to be applied in ordering a new
election. We inevitably repair to logic and
reason to conclude that a new election must
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be ordered when the Panel concludes that a
recount will be inefficacious to remedy the
Sacts and conclusions the Panel finds in the
matter." (Emphasis added.) He then states:
"If it appears that the outcome of the
election would have been different if
irregularities had not occurred--that is, if it
appears that the counting of votes that were
counted but should not have been, or that
were not counted but should have bcen,
would have changed the result-- the Panel
may certainly invalidate the election.
Armstrong v, Hartford, [supra, 138 Conn. at
351,86 A.2d 489]. If it is impossible legally
to ascertain those facts, reason dictates that
if the outcome is determined by a particular
number of votes-—-here, 4, the margin
between Messrs. Munster and Gejdenson--
and it cannot be ascertained how those who
voted improperly voted or how those who
improperly were disfranchised would have
voted, but it can be determined that there
were 4 or more such voters, a new election
would likewise be justified" (Emphasis
added.)

Finally, Munster, in his posttrial brief, after
referring to the fact that initially he "had
thought that perhaps a recount of all the
absentee ballots in all 54 towns would
resolve the matter," and after stating that
such a recount could not dispel "the dark
cloud of doubt and uncertainty over the
election," concluded as follows: "The voters
deserve to have a Congressman chosen in a
manner that satisfies them that their will has
flowed cleanly and smoothly through the
electoral process, and that whoever is
elected is elected by them, and not by the
expedient of moving their votes around the
election grid like pieces on a chessboard
(especially where there has been no recount
in 53 of the District's 54 towns). The voters
deserve a new election.

"[8ection] 9-323, in providing for these
proceedings, has afforded the setting for
adducing facts and demonstrating the need
for a new election. Public confidence in the
integrity of the election resulf, which
nltimately is the only real safeguard to
public acceptance of governmental authority
in a representative democracy, rcquites a
new election. This Panel should order a
new election.” (Emphasis in original.)
Although Munster argues that the
parenthetical "(especially where there has
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been no recount in 53 of the District's 54
towns)" is a ¢laim for a recount, we cannot
read it as such in context. Furthermore,
there has been a recount in every town of
the district, and Munster has offered no
rational explanation for why a second
recount would yield different results from
the first recount.

Section 9-323 provides in relevant part: "If
sufficient reason is shown, [the panecl] may order any
voting machincs to be unlocked or any ballot boxes
to be opened and a recount of the votes cast,
including absentee ballots, to be made. Such judges
shall thereupon, in the case they, or any two of them,
find any error in the rulings of the election official,
any mistake in the count of such votes or any
violation of said sections [9-353, 9-357 through 9-
361, 9- 364, 9-3644 or 9-365, which are not involved
in this case], certify the result of their finding or
decision, or the finding or decision of a majority of
them, to the secrciary of the state before the first
Monday after the second Wednesday in December.”
The predicate for any action of the panel, therefore,
including the ordering of a recount, is that "sufficient
reason is shown." Furthermore, such a "sufficient
reason” must, insofar as this case is concerned, be
based upon an “"error in the rulings of [an] election
official, [or a] mistake in the count of [the] votes."
There is nothing in this record to suggest that, in the
other fifty-three towns of the district, there was any
ruling of an efection official or any conduct in the
count of the votes that is not already adjudicated in
this opinion.  Thus, aside from any claims so
adjudicated, there is nothing in the record to suggest
any such improper ruling or mistake.

The legislature has wisely responded to the risks
inherent in a close election by mandating an
automatic recount, which was conducted throughout
the district.  Thus, there have already been two
counts of the votes in those fifty-three towns--one on
clection night, and one during the mandatory
recanvass ordered by the secretary of the state. At
that recanvass, the election officials, accompanied by
observers representing both candidates, were able to
focus their attention on this *679 contest, without the
haste required of the election night count.  The
recanvass was performed under necessarily less
hurried and difficult conditions than the election
night canvass, because there was more time available
and the election officials werc concemed, not with
the results of all of the offices on the ballot, but only
with this contest and that for the office of the
secretary of the state. See footnote 4. The results of
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that recanvass have been duly returned to the
secretary of the state, Munster had the oppertunity
to have observers at each of the fifty-three town
recanvasses, and the opporfunity of bringing to this
panel any evidence of amy erroneous rulings of
election officials, of any mistakes in those counts, of
any ballots that should not have been counted but that
were counted, of any ballots that were counted but
that should not have been counted, and of any other
misconduct that could conceivably have occurred
during the canvass and recanvass in those towns.
Other than the evidence he brought forward regarding
specific instances of claimed irregularities in some of
those towns, which we adjudicate in this opinion, he
has produced no other evidence or claims of
irregularities occurring in those towns.

There is, moreover, nothing in the recount of the
Norwich ballots that we ordered that relates in any
way to the absentee ballots in those fifty-three towns.
Undoubtedly, the ballots and the counting technology
used in the election and reviewed in our recount in
Norwich were unlike anything used in the other fitty-
three towns.

Moreover, Munster's claim for another recount in the
other fifty-three towns, in the absence of specific
evidence regarding those towns beyond that already
adjudicated herein, is contrary to existing precedent.
In State ex rel. Andrew v. Lewis, supra, 51 Conn. 113,
the petitioner, an unsuccessful candidate for mayor of

New Haven, argued that the trial court should have -

ordered *680 a recount in those wards other than
those covered by his pertition and his proof.  This
court stated: “"Under this statute a petitioner must
allege the facts on which his claim to have been
elected is based, and he must prove those allegations
by [a] preponderance of [the] evidence as in all other
cases. If he claims that mistakes had been made in
the counting of votes in some particular ward or
wards of the city, the correction of which would
change the result, he must make out a prima facie
case that such mistakes had **118 been made before
a recount of the votes in such ward or wards can be
made, In such cases it will be presumed that the
couniing of votes in all the other wards of the city
was correct, until the contrary appears." [fd, 123.
This common sense principle was reaffirmed in
Donovan v. Davis, supra, 85 Coan. at 400, 82 A,
1025, and has never been questioned.

[33] Munster's argument reduces to the assertion
that, because this was a close election, and because
there were some irregularities in some absentee
ballots in the several towns with regard to which he
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did produce evidence, we should therefore infer that
substantial irregularities occurred with regard to
unchallenged ballots cast in those and other towns.
[FN49] There is no basis *681 for such an inference.
On the contrary, we conclude that, after the election
night canvass, and after the recanvass at which the
counters were required only to count the ballots with
respect to this contest and that for the office of the
secretary of the state, the absence of any evidence in
this case whatsoever regarding those fifty-three
towns, other than the evidence concerning the claims
already adjudicated, indicatss that the recanvass
counts in those towns were accuraie.

FN49. Munster's argument tn this regard,
articulated at final oral argument, is as
follows: "Let me put a pronoun where a
pronoun should have gone. By our finding
of these irregularities, not your finding, but
our findings of these irregularities in an
election this close to be determined by the
shuffling of votes, essentially what we are
doing is finding an erosion of public
confidence not in the decision of this Panel
but the very fact that these irregularitics
were found by us inevitably raises in the
public mind a question as to whether there
was more we didn't find." (Emphasis added.)
That this was not a slip of the tongue is
confirmed by Munster's response fo a
question by the Chief Justice asking him to
"unbundle” his claim for a recount from the
Norwich recount already conducted: "[Tfhe
bundling is not based upon your decision on
those alleged irregularities. The bundling is
based wupon the allegations of those
irregularities...." (Emphasis added.)

This is truly an astonishing argument: we
should order a recount of the other fifty-
three towns, despite our findings of but a
handful of irregularities in the towns on
which the parties preduced evidence for five
days, based not on our findings or anything
we heard in evidence but on Munster's
naked allegations of irregularities, about
which he failed to produce a shred of
evidence, If that were the basis for a court
to order a recount under § 9-323, the result
would be a mockery of the hearing
contemplated by the stalute, because its
outcome would be a foregone conclusion,

Thus, we reject the suggestion of Munster that a
recount of the absentee ballofs in the other fifty-three
towns is necessary to dispel a cloud of doubt and
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uncertainty over this election. We have heard and
have carefully considered all of the evidence
presented to us regarding any claims of irregularity in
voting and vote counting in the election. We have
carefully considered, and adjudicate in this opinion,
all the factual and legal claims made by Munster
pursuant to which he challenges the resuit of the
election. None of the evidence presented supports the
inference that the claimed irregularities werc just the
tip of the iceberg. To the contrary, the fact that
Munster has rzised specific claims regarding the
casting of ballots in many of the towns in the district
leads us to conclude that he had ample opportunity to
pursue all possible irregularities based on the canvass
and recanvass already conducted.

The result of that adjudication is that, with respect fo

those fifty-three towns, there were four absentce
ballot irregularities, out of a total of approximately
8500 absentee ballots cast in those towns. There
were an additional fowr nonabsentee ballot
irregularities out of *682 a total of appreximately
188, 000 nonabsentee votes cast in those towns. The
"cloud" that Munster perceives is no more than a
chimera, conjured up out of rhetoric. It has no basis
in fact, law or reason. It simply does not exist.

Indeed, these startling figures suggest more general
factual findings and conclusions that we now address.
Until this point in this opinion, we have been
focusing our lens narrowly on the specific factual and
legal claims of the parties, and on the specific
evidence supperting and contradicting those claims.
We cannot conclude this opinion, however, without
also describing, in a more general way, the overall
portrait that the evidence before us painted of the
entire electoral process, and of the election officials
who participated therein, in the disirict for this
election.

**119 The evidence persuades us that this was an
eminently fair and accurate election. Beginning with
the process of applications for absentee ballots,
which began weeks before the election, through the
many steps of the electoral process culminating in the
recanvass and the Norwich recount, the election
officials of the district worked with enormous
diligence, honesty and success to ensure that every
voter entitled to vote was afforded his or her
opportunity, that every vote was counted truly,
honestly and accurately, and that the candidate with
the greater number of votes was declared the victor.
This was consistently done without regard to party
affiliation--whether of the voter or the official. At
every step of the way, the election officials of the
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district worked impartially and with scrupulous
attention fo their official duties in order to ensure as
much as possible that this election effected the will of
the people of the district. This election was a model
of our democracy in action.

*683 111
CONCLUSION

According to the returns of the mandatory recanvass,
Gejdenson received a total of 79,160 votes. From
that total, we subtract 5711, which was the total of
his votes from Norwich according to that recanvass,
for a preliminary subtotal of 73,449. To that figure
we add 5687, which is the total of Gejdenson's
unchallenged votes from the Norwich recount, for a
further preliminary subtotal of 79,136,  To that
figure, we add 52, which is the number of votes he
gained from the 73 challenged ballots in the Norwich
recount, resulting in a total vote count for Gejdenson
of 79,188,

According to the returns of the mandatory recanvass,

Munster received a total of 79,156 votes. From that
total, we subtract 3802, which was the total of his
votes from Norwich according to that recanvass, for a
preliminary subtotal of 75,354, To that figure we
add 3793, which is the total of Munster's
unchallenged votes from the Norwich recount, for a
further preliminary subtotal of 79,147.  To that
figure, we add 19, which is the number of votes he
gained from the 73 challenged ballots in the Norwich
recount, for a [urther preliminary subtotal of 79,1606.
To that figure, we add 1, which is the wtite-in vote
from Tolland for which he should have been credited,
for a total vote count for Munster of 79,167.

Accordingly, pursuant to General Statfes § 9-323,
and in accordance with the findings and conclusions
rendered previously, we certify to the secretary of the
state as follows: the number of votes cast for Sam
Gejdenson for the office of the United States
Representative for the Second District of Connecticut
in the election of November 8, 1994, was 79,188; the
number of votes cast for Edward W. Munster for the
office *684 of the United States Representative for
the Second District of Connecticut at the election of
Novembetr 8, 1994, was 79,167. The winner of the
election was Sam Gejdenson.

We vacate our earlier order directed to the secretary
of the state, the treasurer and the comptroller of this
state concerning their duties under General Statutes §
9-315.

We further order all of the town clerks of the fifty-
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four towns in the Second Congressional District to
preserve all election materials used in that election
until such time as the new United States House of
Representatives that convenes in January, 1995, has,
pursuant to article one, § 5, of the United States
constitution, approved the qualifications of and
accepted as a member of the House of
Representatives a person as the United States
Representative for the Second Congressional District
of Connecticut.

In this opinion PETERS, C.J., concurred.
BERDON, Associate Justice, concurring.

Although 1 agree with the result reached by this
panel, I write this concurrence in order to emphasize
several important matters that [ considered in
resolving this election dispute. The dispute before
us is more than just a contest between Sam
Gejdenson and Edward W. Munster to represent the
Second Congressional District of Connecticut. It is
also about whether the true choice of the electorate of
the second district will take his seat in the United
States House of Representatives.  Therefore, the
constitutional**120 right of the voters to have their
votes counted in an effective and fair manner is also
implicated in this case. It is clear to me that the
failure to count legal ballots that were properly cast
as well as the erroneous counting of illegal ballots
can effectively taint the results of a close election.
Any such miscount, therefore, potentially *685
impinges on the constitutional right to vote and must
be thorcughly evaluated. See generally Conn.
Const,, art. IV.

Any election in which large numbers of people
gxercise their fuindamental right to vote may conlain
irregularities and discrepancies. When  many
moderators and other election officials are called
upon to make judgment calls and apply very complex
abscntee ballot laws, disparate treatment of similar
ballots is likely. [FN1] Indeed, the likelihood of such
irregularities and discrepancies occurring is perhaps
greater in an election of the magnitude of a
congressional race, where many towns and voting
precincts are involved and where election officials
may make decisions on the spur of the momeni that
deviate from our election laws or our courts'
interpretations of these laws. A congressional
election, however, is not normally decided by a
plurality of four votes or even twenty-one votes but
by a plurality of at least hundreds and usually
thousands of votes, With a plurality of thousands or
even hundreds, minor irregularities become
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inconsequential and the results of the election are still
fair. A plurality of four votes, however, makes each
individual deviation significant.  Therefore, in
fairness to the parties--Mr. Gejdenson and Mr.
Munster--and, more importantly, in fairness to the
electorate of the Second Congressional District, it
must be emphasized that we are deciding this dispute
through a lens of a plurality of four votes in an
election wherein 196,000 persons voted and in which
9197 absentee ballots were cast in many voting
precinets.

FN1. Indeed, an entire chapter of our state
statutes; chapter 145; which includes forty-
four separate sections, is devoted to absentee
voting,

[
Although this is a case of first impression brought
pursuant to  General Statotes § 9-323, we are not
without *686 precedential guidance. Pursuant to
other statutes that govern election disputes the
Supreme Court of Connecticut has developed a
jurisprudence that is clearly applicable to the
counting of ballots for any election, including an
election disputed pursuant to § _ 9-323. The
overriding principle is that courts should be reluctant
to invalidate ballots "because such action effectively
disfranchises the voters involved." — Wrinp v
Dunleavy, 186 Conn. 125, 141, 440 A .2d 261 (1982).
"Where the legislature in express terms says that a
ballot shall be void for some cause, the courts must
undoubtedly hold it to be void; but no voter is to be
disfranchised on a doubtfill construction, and statutes
tending to limit the exercise of the ballot should be
liberally construed in his favor.  Unless a ballot
comes clearly within the prohibition of some statute
it should be counted, if from it the wish or will of the
voter can be ascertained. Dombkowski v. Messier,
164 Conn. 204, 207, 319 A.2d 373 (1972); Hurlbut
v. Lemelin_155 Conn. 68, 77, 230 A.2d 36 (1967);
Scully v. Westport, 145 Conn. 648, 651-52, 145 A.2d
742 (1958); State v Bossa, 69 Conn. 335, 341, 37 A
977 (1897). But the right to vote is not absolute and
is subject to regulation by the legislature. Mills v.
Gaynor,_136 Conn. 632, 636. 73 A.2d 823 (1950).
See generally General Statutes, Title 9.* (Internal
quotation marks omitted.) Wrinn v. Dunleavy, supra.
186 Conn, at 141-42, 440 A.2d 261, Indeed, the
legislature has codified this jurisprudence, which
favors the intent of the elector, with respect to the
counting of absentee ballots, Sce General Statuies §

9-150a(j).

Applying these principles, [ agrse with my
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colleagues, Chief Justice Peters and Justice Borden,
regarding the disposition of the contested ballots. In
light of the record befcre us, the outcome of the
election of the United States Representative for the
Second Congressional District on November 8, 1994,
should be adjusted so that it reflects the following:
Sam Gejdenson received *687 a total of 79,188 votes
and Edward W. Munsler received a total of 79,167
votes. Accordingly, **121 Gejdenson has a plurality
of 21 votes and is the winner of the clection.

I

Mr, Munster, in addition fo seeking a new election,
claims he is also entitled to a recount of the absentee
ballots cast in all the voting precinets of the fifty-four
towns in the Second Congressional District of
Connecticut. [FN2] He claims that if such a recount
is not ordered, the public confidence in the process
and the appearance of regularity and propriety in the
election will be eroded.

FNZ. 1 do not agree with my colleagues’
assertion that Munster abandoned his claim
for a recount of the fifty-three reraining
towns in the Second Congressional District
merely because he did not succinetly raise it
in his posttrial brief. Munster clearly raised
the claim for a recount in his petition and
argned strenuously and at length for a full
district recount when the panel considered
whether to order a recount in Norwich. He
also raised the claim in final arguments
before this panel. Furthermore, the issue of
waiver was never raised by Gejdenson but
was interjected into the proceedings by a
member of this panel.

Section 9-323 allows for such a recount if "sufficient
reason is shown." Like similar recount statutes for
other public offices, § 9-323 does not provide what
facts must be proven to establish "sufficient reason”
before we may exercise our authority to order a
recount.  NWevertheless, decisions of the Supreme
Court of Connecticut regarding the authority of a
judge of the Superior Court to order such a recount
pursuant to other election stautes have equal
application to the case before this panel. "Before
ordering such recount [we] should be satisfied that
the petitioner's claim is made in good faith, and upon
reasonable grounds, but what evidence should be
considered sufficient for that pupose is a matter
resting largely in the judgment and discretion of the
[panel]...." *688Conaty v. Gardrer, 75 Conn. 48,
32, 52 A, 416 (1902). [FN3] The standard for
granting a recount in an election dispute brought
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under § 9-323, therefore, is purely discretionary and
must be based upon an evaluation by the panet of all
the facts and evidence before it.  From the facts of
this dispute, the evidence produced by the parties and
the concessions of counsel, it is clear that a recount
would reveal no new irregularities in the voting
process and that the panel properly exercised its
discretion to deny an additional recount.

FN3. Bt must be noted that there is no
question regarding Munster's good faith in
bringing this petition to review an election
result in which his opponent had a four vote
plurality in an election in which over
196,000 persons voted.

After the election, each of the fifty-four cities and
towns that comprise the Second Congressional
District conducted a statutorily mandated recanvass
of all the votes, including both machine-counted and
absentee ballots, pursuant to General Stafutes § 9-
311a.  In compliance with state procedures, the
recanvass was done publicly under the supervision of
election officials including the Democratic and
Republican registrars of voters. [EN4] In addition,
both Munster and Gejdenson had observers at each
voting precinct during the recanvass.  Munster's
observers were able to identify all the so-called
“problem ballots."  Indeed, all of these problem
ballots were brought before us and we have ruled on
each,

EN4. The procedure is detailed in the
Recanvass Procedural Manual, September,
1994, issued by Pauline Kezer, secretary of
the state.

Because of my concern regarding the closeness of
the election, at oral argument, after the completion of
the evidentiary phase ol this proceeding I inquired of
counsel for Munster whether his claim for a recount
of all the absentee ballots was based on any problem
ballots that Munster's observers at the recanvass may
have failed to identify. His answer: "You have all
those that *689 we identified, and we don't have any
right to say oh, we just found another one or oh, we
just thought of another one.” After further
questioning, counsel for Munster again assured me
that he knew of no other irregularities. [ was also
assured by counsel that, during the mandatory
recanvass of all the votes in the Second
Congressional District, the election officials had been
directed to inspect and recount a// of the absentee
ballots, There was never a claim that the observers
for Munster may have failed to identify any **122
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problem ballots,_[FN5] and indeed, Munster never
challenged the accuracy of the machine counts
{except, of course, in Norwich). Furthermore, in
order 1o make certain that Munster did not claim error
in ahsentee ballots that had not been opened because
of some irregularity in the town clerk's office or
because they had been received late, and cognizant of
Munster's claim of disparate treatment of the
counting of absentec bellots, [FN6] *690 I again
inquired and was again assured by counsel for
Munster that these unopened ballots had been
inspected during the recanvass.

ENS3. One claim made by Munster was that
in the town of Groton, "town election
officials kept observers from both
candidates at a distance of ten feet which
prevented them from observing the actual
ballots." Munster did not pursue that claim
before the panel.

FMN6. In regard to Munster's claim of
disparate treatment by election officials of
gimilar absentee ballots, the evidence
disclosed the following.  The Procedure
Manual For Counting Absentee Ballots
prepared by the secretary of the staie for
1994 provided on page 7 that "if an outer
envelope is not endorsed with the date, time
and signature of the [town] clerk, the
[absentee] ballot cannot be counted”
(Emphasis in original.) On the other hand,
Michael Kozik, an attorney in the elections
division of the secretary of the state's office,
testified that his office advised town clerks
and other election officials that even if the
outer envelope was not signed by the town
clerk, the ballot could be counted because it
would be in substantial compliance with the
statute, He testificd that this advice "has
been given orally over the phone a number
of times by a number of people" in his
office. He acknowledged the conflict
between his office's advice and the
published manual, and that election officials
would only know about the substantial
compliance rule if they called his office.
He also acknowledged that the procedure
manual was misleading in this regard.

Notwithstanding this problem, as a result of
the recanvass, all the outer envelopes were
reviewed and Munster's representatives
identified which ballots were to be contested
before this panel. Both opened and
unopened ballots that were contested
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pursuant to this review were identified for
us, and we have ruled on each claimed
irregularity,

Given the record before us, and with full awareness
of and sensitivity to the importance of being as
thorough as possible because of the small plurality, I
agree with the other panel members that it is not
necessary to order a recount of the absentee ballots in
the remaiing fifty-three towns,_[FN7] Of course, if
there had not been a complete recount pursuant to the
statutorily mandated recanvass, | would have come to
a different conclusion on Munster's claim for a
recount now,

EN7. There has already been a full recount
of the votes cast in the town of Norwich.
Both parties agreed to the recount and it was
ordered by this panel.

Accordingly, I agree with the result reached by my
colleagues,

231 Conn. 602, 653 A2d 79
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Superior Court of New Jersey,
Law Division,
Monmouth County.
Robert KIRK and Eileen Phoebus, Petitioners,
V.

Claire FRENCH, Monmouth County Clerk; John
Bradshaw, Superintendent of
Elections; Richard F. Ulbrich, Candidate; Spring
Lake Board of Education;
and Monmouth County Board of Elections,
Respondents.

Decided July 6, 1598.

Election contest was bronght by candidate who lost
school board election by one vote, and by voter who
was not allowed to vote in that election because her
registry page was inadvertently removed from voting
book. The Superior Court, Law Division, Monmouth
County, Lehrer, J.S.C., held that: (1) voter was "legal
voter rejected” within meaning of election contest
statute, and (2) proper remedy was new election.

New election ordered.

West Headnotes

[1] Elections €269
1441269 Most Cited Cases

[1] Elections €273

144k273 Most Cited Cages

The right to contest an election and the procedure
thereof are striclly a matter of legislative
determination, which must be followed. N.JLS.A.
19:29-1.

[2] Elections €269

144k269 Most Cited Cases

The fundamental purpese of an election contest is to
ascertain the true will of the electorate. N.JS.A
19:29-1.

[3] Elections €201

144k291 Most Cited Cases

The burden of proof in an election contest lies upon
the contestant to show that the true will of the
electorate was thwarted upon one or several of the
statutory grounds. N.JLS.A. 19:29-],

Page 1

[4] Elections €295(1)

144k295(1) Most Cited Cases

In order to prevail in an election contest on a claim of
"rejected votes," the petitioner must present proofs by
a preponderance of the credible evidence that
otherwise qualified voters were denied the right to
vote. N.JLS.A. 19:29- 1, subd. e.

{5] Elections €~>114.1

144k114.1 Most Cited Cases

In order to prevail in an election contest on a claim of
"rejected votes," it is not necessary to show for whom
the voters would have voted if they were permitted to
do s0; rather, what is critical to the claim is that the
number of legal votes rejected would be sufficient to
change the result. N.J.S.A. 19:20-1, subd. e.

[6] Elections €114.1

144k114.1 Most Cited Cases

Voter who was not allowed to vote in school board
election because her registry page was inadvertently
removed from voting book was "legal voter rejected,”
for purposes of election conlest by that voter and by
candidate who lost election by one vote; voter
believed that poll workers instructed her to "call
borough hall” in order to resolve problem, voter did
so 4-6 times and received recorded message
indicating borough hall was closed, voter then
consulted telephone directory and found number for
voting machine warchouse but did not call that
number because she reasonably believed that doing
50 could not solve her problem, and voter also drove
past borough hall but concluded that it was closed.
N.IS.A. 19:28-1, subd. e

[7] Elections €>298(1)
144k298(1) Most Cited Cases

Where legal voter was improperly denied opportunity
to vote in school board election that was decided by
one vote, proper remedy was to hold new election,
rather than to permit that voter to vote nunc pro tunc
in order to save borough cost of new election; state
legislature did not include right to vote nunc pro tunc
as remedy for wrongfully rejected voter, and
permitting voter to do so had potential to violate
secrecy of her vote. N.LS.A. 19:29-1 subd. ¢, 19:29-
9.

[8] Elections €=
144k] Most Cited Cases
Essential to the democratic process is the right to vote
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in private and in secret.

[9] Elections e=g,1

144k8,1 Most Cited Cases

The election laws have been created to deter fraud,
safcguard the secrecy of the ballot, and preserve the
enfranchisement of qualified voters. N.J.S.A. 16:29-
1,

*#347 *550 Cornelius W. Daniel, III, Pt. Pleasant,
for Petitiopers (Cornelius W. Daniel, ITD).

Kenneth C. Green, DAG, for Monmouth CounLy
Board of Elections, Monmouth County Clerk,
Monmouth  County Board of  Elections,
Superintendent of Elections {Attorney General of
New Jersey).

Kenneth B. Fitzsimmons, Pt. Pleasant Beach, for
Spring Lake Board of Education {Sinn, Fitzsimmons,
Cantoli, West & Pardes).

Jay R. Schmerler, Belmar, for Richard F. Ulbrich
(Jay R. Schmerler).

LEHRER, 1.8.C.

FACTS
On April 21, 1998, the Borough of Spring Lake
conducted a Board of Education election from 5:00
p.m. to 9:00 p.m, . The *551 declared winners were
incumbents Frances Florentine and Richard F.
Ulbrich. Mr. Ulbrich defeated the third candidate,
petitioner Robert Kirk, by one vote.

Eileen Phoebus, a long time Spring Lake resident
and a regular voter, was not permitted to cast her
vote. It is undisputed that the Monmouth County
Superintendent of Elections and Commissioner of
Registration inadvertently removed Eileen Phoebus’
registry page from the voting book. The registry
page of Kimberly Eileen Phoebus, her daughter,
should have been removed as she had moved out of
the state.

After being advised at the polls that she was unable
to vote, Mrs. Phoebus waited at the polling place for
approximately 25 minutes to try and resolve the
problem.  Mrs. Phoebus testified that she was
eventually told by a poll worker to "call” borough
hall to resolve the matter. There was testimony that
Mrs. Phoebus was instructed to "go to borough hall.”

The court finds Mrs. Phoebus to be an extremely
credible witness and a sincerely motivated citizen.
The court finds Mrs. Phoebus was told or believed

Page 2

she was told to "call” borough hall.

Thereafter, Mrs. Phoebus went home and attempted
to call borough hall as instructed, between 4-6 times.
FEach time she received the following recorded
message:
#*§48 You have reached the Borough of Spring
Lake municipal offices,  Our offices are now
closed for the day. Our office hours are 8:00 a.m.
to 4:00 p.m., Monday thru Friday. If you would
like to leave a message for someone and you know
their extension number, you may enter it now or
please call back during our regular hours. Thank
vou. (A long pause) Good bye.

The calls were made between 6:00 p.m, and 7:00
pm.  Afier failing to reach the borough hall by
telephone, Mrs. Phoebus drove past the borough hall
at approximately 7:30.  She testified that the office
appeared to be closed as no lights were on and no
cars were parked in front of the building.  Mrs.
Phoebus did not attempt to gain access to the building
by trying the door nor did *552 she look in the rear
parking lot where employees park._[FN1] Upon her
return home, Mrs, Phocbus attempted to call the
county government to secure her right to vote. She
testified she looked in the government section of the
telephone book under "voting"” but could only find &
number for the voting machine warehouse which she
did not call. [FN2]

FN]. It appears from the testimony, had
Mirs. Phoebus entered the Borough Hall, the
office of the Borough Clerk was staffed and
the problem would have been resolved.

FN2. It appears from the testimony, had
Mrs. Phoebus called the voting machine
warehouse number, she would have reached
the County Board of Elections and the
matter would have been resolved.

THE ELECTION CONTEST

[1] The right of Mr. Kirk to contest the election and
the procedure thereof are strictly a matter of
legislative determination, which must be followed, [n
re Petition of Clee, 119 N.JL 310, 196 4. 476
(Sup.C.1938).  This statutory scheme is fully set
forth in Chapter 29 of Title 19 of the New Jersey
Statutes. N./S.4. 19:29-1 sets forth the exclusive,
specific statutory grounds upon which an election
contest must be based. N.J.S.4. 19:29-1{e) provides
for an election contest when:

"##% jllegal votes have been received, or legal

votes rejected at the polls sufficient to change the
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tesult."

[21[3] The fundamental purpose of an election
contest is to ascertain the true will of the electorate.
Wene v. Meyner, 13 N.J 185 196, 98 4.2d 573
(1953). The burden of proof lies upon the contestant
to show that such will was thwarted upon one or
several of the statutory grounds. See In re
Application of Muoffar 142 N.JSuper. 217, 361 4.2d
74 (App.Div.1976).

[4][5] In order to prevail on a claim of "rejected
votes," petitioner must present proofs by a
preponderance  of the credible evidence that
otherwise qualified voters were denied the right to
vote. Magura v. Smith, 131 N.J.Super. 395, 330 4.2d
52 (Law_ Div.1974); In re Election of
MAPLEWOOD, 255 njsuper. 690, 605 4.2d 1164
(law diV.1992). *553 It is not necessary to show for
whom the voters would have voted if they were
permitted to do so. What is critical to the claim is
that the number of legal votes rejected would be
sufficient to change the result. In re Application of
Moffat, supra, N..S.4. 19:29-1(e).  This showing
can be made by demonsirating that had the
wrongfully rejected votes been cast for Mr. Kirk, the
result would have been different. If the number of
rejected voters would not change the result, the
challenge to the election must fail on that ground.

THE VOTE OF EILEEN PHOEBUS

[6] Mr. Kirk lost the seat on the Spring Lakc Board
of Education to Mr, Ulbrich by one vote. Mr. Kirk
asserts that Eileen Phoebus was a "legal voter
rejected” voter. It is undisputed that the Office of
Monmouth County Superintendent of Elections and
Commissioner of Registration mistakenly removed
Mrs. Phoebus’ registry page from the book when it
had intended to remove the page of her daughter,
Kimberly Eileen Phoebus, who had moved to
Virginia. In order to **549 determine whether Mrs,
Phoebus is a legal voter rejected, the plaintiff must
prove more than the mistake made.

In, In re Petition of Hartnett, 163 N.J Super. 257,
394 4.2d 871 (App.Div.1978), Elizabeth Kaiser went
i the polling place to cast her vote. The district
board worker determined her registry page was
missing from the book and told Ms. Kaiser she would
have to go to the Municipal Clerk's office for
assistance. Ms. Kaiser refused to go and, therefore,
did not vote, The trial court held Ms. Kaiser was
illegally rejected primarily on the basis of the
decision In re Application of Moffat, supra, in which
an election result was overturned because a
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malfunctioning machine prevented a significant
number of voters from voting.

The Appellate Division overtumed the trial court's

ruling in Hartnett. In so doing, it distinguished

Moffar by stating at pages 268-269, 394 4.2d 871:
*554 In our view, the factual situation relating to
Mrs. Kaiser is distingishable from that in Moffar
and should not serve to overturn the election ***,
When dealing with the malfanction of a machine
which affects the will of a substantial number of
voters, the election takes on the aura of uncertainty
and unfairness calling for judicial intervention.
And if the evidence supports a finding that
sufficient numbers were prevented from voting for
reasons beyond their control so as to create the
potential of a different result, the election should be
set aside.
This is far different from a human error in the
registration book which simply incommedes one
rcgistrant.  Mrs. Kaiser was not prevenied from
voting. She could have voted through the simple
expedient of executing an affidavit at borough hall
where the original records are kept. Her
intransigence in refusing to  comply with
reasonable and normal requirements designed to
assure honest voting should not result in the
extreme relief of voiding an election. As we view
this voter's position, she can be equated with a
voter who must wait in line to vote and who gives
up his suffrage right because of impatience or
inconvenience, Manifestly, such a complaint of a
disappointed voter could not serve as a ground for
setting aside an election on the basis that a legal
vote was rejected. Similarly, Mrs. Kaiser's
personal preference to give up her vote rather than
complying with the necessary procedure does not
fall into the category of "legal votes rejected"
contemplated by the Legislature. Her vote was not
rejected. Tt was delayed for further verification,
Her failure to vote was the result of her own
voluntary decision.

In order to determine whether a legal vote has been
rejected, this court must subjectively evaluate the
circumstances ¢f Mrs. Phoebus to determine whether
she refused to comply with a simple, reasonable and
normal requirement designed to assure honest voting,.

This decision must be made by viewing the
citcumstances particular to Mrs, Phoebus (the
individual voter) and not the reasonable voter in
general.  Any other standard has the potential of
disenfranchising voters based upon differences
contrary to the letter and spirit of the law, including
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but not limited to:
educational or communication differences (good
faith effort but inability to understand and follow
instructions);
family responsibilities (single parent who in good
faith attempts tc follow instructions but can't
because of child care responsibilities);
employment exigencies (voting machine broken;
uncertainty as to repair time; waiting voters would
miss only public transportation to work),
econamics (inability to procure transportation to an
alternate site to cure problem);
physical challenges particular to a voter.

#5385 The subjective evaluation of Mrs. Phoebus'
conduct clearly indicates she reasonably **550
attempted to comply with the simple, reasonable and
normal instructions of the poli workers in light of her
particular circumstances. The court accepts Mrs.
Phoebus' highly credible testimony that she believed
the poll workers instructed her to "call Borough
Hall." Mrs. Phoebus did what she was instructed to
do. She called 4-6 times and received a recorded
message indicating the Borough Hall was closed and
to call back during regular business hours, 8:00 a.m.
to 4:00 p.m.

In addition, Mrs. Phoebus looked for a solution in
the Monmouth County telephone directory.  The
only number she could find was for the Monmouth
County voling machine warehouse. Mrs. Phoebus
reasonably believed dialing that number could not
solve her problem, so she did not.  Finally, Mrs.
Phoebus drove past the Borough Hall. The court
zccepts as credible her testimony that she saw no
lights on and no cars patked in front. She made a
reasonable assumption that no one was there in light
of the 4 to 6 phone calls which advised the Borough
Hall was closed. Mrs. Phoebus did all that could be
expected of a reasonable voter in her circumstances.

Clearly, Mrs. Phoebus is a "legal voter rejected”
pursuant to MN.JS.A4. 19:29-1(e).  Her legal vote
rejected has the potential to change the results.

THE REMEDY
[7] In count two of the petitioners' complaint, Mrs.
Phoebus seeks the right to vote nunc pro func.  She
asks the court to permit her to cast a ballot now and
have it count in the April 21, 1998 election.

The court is vested with both statutory and inherent
powers to remedy any action taken which is illegal or
inequitable in order to carry out the will and mandate
of the people. In an election contest, if it is shown
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that there were legal votes rejected at the polls
sufficient to change the result, the statutory remedy is
for the election to be set aside. N.JSA 19:29-9
provides:
*556 If the judgment be against the incumbent, and
he has already received a certificate of election, the
judgment shall annul it.  If the judge finds that no
person was duly elected, the judgment shall be that
the election be set aside,

In re 1984 Muaple Shade Gengral Election, 203
N.J Super. 563, 589, 497 4.2d 577 (Law Div.1985);
Application_of Bonsanto, 171 N.J Super. 356, 409
A.2d 290 (App.Div.1979); In re Petition of Hartrett,
supra at 268, 394 424 871; Application of Moffat,
supra at 226, 361 424 74; in re Election of
Maplewood, supra. N.J.5.A. 19:29-1 ef seq.

The state legislature has not included the right to
vote nunc pro func, as a remedy for a wrongfully
rejected voter. Providing that ability to a voter such
as Mrs. Phocbus has the potential to violate the
secrecy of her vote and in other contexts provide the
potential for fraud. No matter how Mrs. Phoebus
casts her vote, the result of the election would make
her choice apparent to all.

[8] No right is more precicus in democracy than the
right to vote which is fundamental as it preserves all
other rights. Vargas v. Calabrese, 634 IW.Supp. 910
(D.N.J.1986). Essecntial to the democratic process is
the right to vote in private and in secret.

No existing statutory or case authority supports the
proposition that the right to secrecy of the ballot may
be jeopardized, and the integrity of the ¢lectoral
process compromised, for cost savings. See Barrett
v, Monmouth County, 307 N.JSuper. 403, 415-416,
704 4.2d 1053 (Law Div.1997); In re Battle Petition,
190 NJSuper. 232, 236, 462 A2d 1291
{App.Div.1983), aff'd as modified by, 96 N.J 63,473
A.2d 980: Application of Langbaum, 201 N.J Super.
484. 490, 493 A4.2d 580 (App.Div.1985);, [n re
Petition of Byron, 165 N.J Super. 468, 474, 398 4.2d
599 (Law Div.1978), qffd 170 N.J Super. 410, 406
A.2d 982 (App.Div.), certif. denied, 82 NJ 280, 412
A.2d 786 (1979); Master of Mallon, 232 N.J.Super.
249, 556 A.2d 1271 (App.Div.1989); **551Petition
of Kriso, 216 N.JSuper. 337, 647 A.2d 1373

App.Div.1994),

[9] The election laws have been created fo deter
fraud, safeguard the secrecy of the ballot and to
preserve the enfranchisement of qualified voters. In
re Maiter of Petition_of Byron, 165 N.JSuper. 468,
474, 398 4.2d 599 {Law Div.1978).  *357 The
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community-minded good faith request of Mrs.
Phoebus to be permitted to vote nune pro func, in
order to save the Borough of Spring Lake the cost of
the new election must be denied.

NEW ELECTION
The April 21, 1998 election for the Borough of
Spring Lake Board of Education is set aside as a legal
voter was rejected sufficient to effect the outcome of
the election. A new election shall take place
between Richard F. Ulbrich and Robert Kirk.

324 N.J.Super. 548,736 A.2d 546

END OF DOCUMENT
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C

Supreme Court, Albany County, New York.
Dennis C, VACCO, Individually and as a Candidate
for the Office of Attorney-

General of the State of New Y ork, Plaintiff,

VY.

Eliot SPITZER et al., Defendants.

Dec. 14, 1998.

Unsuccessful candidate for office of Attormey
Gengral sought declaratory judgment that he had
been rightfully and duly elected, or alternatively, that
it was impossible to declare a winner due to massive
irregularities in conduct of election. Successful
candidate moved to dismiss, and the Supreme Court,
Albany County, Thomas W. Keegan, J., held that: (1)
wnsuccessful candidate failed to show by clear and
convineing evidence that alleged voting irregularitics
were of sufficient number to establish probability that
outcome of election would have differed if irregular
votes had not been cast, and (2) provision of Election
Law governing investigations of qualifications of
voters should not be used to invalidate votes which
wete not challenged on or before election day.

Motion granted.

West Headnotes

[1] Elections €=2298(3)

1441298(3) Most Cited Cases

Margin of victory, no matter how narrow, in and of
itself cannot justify upsetting an election.

[2] Elections €51295(1)

144k295(1) Most Cited Cases

In order for drastic step of voiding a state election to
be warranted, plaintiff must show, by clear and
convincing evidence, (1) that there is a reasonable
basis for the inquiry as to each vote challenged, (2)
that the alleged irregularities are not susceptible of
inferences other than fraud, (3) that specific acts of
fraud, misconduct, and/or irregularity occurred, and
(4) that the fraud or other unlawful behavior changed
the outcome of the election.

[3] Elections €309

144k309 Most Cited Cases

Elections, like lawsuits, are adversary aclions, to be
fought hard and cleanly, but within a dominant self-
help philosophy.

[4] Elections €=2295(1)

144k295(1) Most Cited Cases

Unsuccessful candidate for office of Attormey
General failed to show by clear and convincing
evidence that alleged voting irregularities during
glection were of sufficient number to establish
probability that outcome of election would have
differed if irregular votes had not been cast, as would
allow election to be voided.

[5] Elections €=2298(3)

1441298(3) Most Cited Cases

Election will not be overtumed upon a mere
mathematical possibility that the results could have
been changed, when the probabilities all combine to
repel any such conclusion.

[6] Elections €271

144k271 Most Cited Cases

Provision of Election Law governing investigations
of qualifications of voters should not be used to
invalidate votes which were not challenged on or
before election day. McKinney's Election Law § 5-
702.

*#584 *584 Fisher, Fisher & Berger, New York City
(Stanley Kalmon Schlein of counsel), and Martin E.
Connor, Brooklyn, for Eliot Spitzer, defendant.

Thomas J. Spargo, East Berne, for plaintiff,

TIIOMAS W. KEEGAN, J.

This is a motion by the defendant Eliot Spitzer
which seeks *385 to dismiss the complaint in this
declaratery judgment action for failure to state a
cause of action.

This Court, in an exercise of its discretion, and
mindful of the need to expedite this matter, has given
notice of its intention to treat Mr. Spitzer's motion as
one for summary judgment.

As the parties are aware, summary judgment is a
drastic remedy. However, after reviewing the
evidence if the court concludes that there are no
issues of fact, and therefore, nothing to try, summary
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judgment is appropriate.

If ever there was a case before this Court calling out
for a swift resclution, this is it. Indeed, clection
disputes have been described as "the most preferred
action[s] of all". (Siegel, N.Y. Prac. § 373, at 552,
[2ded]).

On December 7th, five weeks after the election, Mr.
Vacco commenced an action seeking a judgment
declaring that he was rightfully and duly elected io
the office of Attorney General or, alternatively, that it
is impossible to declare a winner because of massive
irregularities in the conduct of the election.

**585 In the usual election dispute, courts are asked
to examine the validity of a handful of votes, cast on
paper ballots which were impounded by court order
and/or challenged at the polls,

This is hardly the usual election case.

Here the Court is asked to examine the qualifications
of more than 100,000 voters.

Here the Court is asked to invalidate presumptively
valid votes cast on machines.

Here the Court is asked to invalidate votes
unchallenged at the polling place on election day.

Here the Court is asked to take the extraordinary step
of declaring the apparent winner, the loser--or, to
declare a 25,186 vote margin inconclusive.

[Iere the Court is asked to take the " 'drastic, if not
staggering' remedy of voiding a state election".

(Saxon v. Fielding, 614 F.2d 78, 79 (5th Cir. 1980},
citing Bell v. Southwell, 376 F.2d 659, 662 (5th

Cir.1967)).

[1] The election is indeed close, the closest in the

State's history.
Close elections usually leave in their wake nagging
suspicions that perhaps the true choice of the
electorate was not declared the winner. But all
elections do not result in thumping pluralities that
give reassuring evidence of the clear-cut mandate
of the People; and there is no law in this State
providing that elections of a specified closeness
must be rerun,  The margin of *386 victory, no
matter how narrow, in and of itself cannot justify
upsetting an election.

DeSapio v. Koch, 21 AD.2d 20. 22, 247 N.Y.8.2d

789, citing Matter of McGuinness v. DeSapio, 9

ADZ2d 635, 191 N.Y.5.2d 798,

[2] To justify such drastic action, plaintiff must bring
to this Court clear and convincing evidence (see,
Kellyv. Villa, 176 AD.2d 992, 574 N.Y.S.2d 1019).

He must show: first, that there is a reasonable basis
for the inquiry as to each vote challenged;

second, that the alleged irregularities are not
susceptible of inferences other than fraud;

third, that specific acts of fraud, misconduct and/or
irregularity occurred;

and finally, that the fraud or other unlawful behavior

changed the outcome of the election. Cf, Donochue
v. Board of Elections of State of N.¥., 435 F.Supp.
957, 968.

Plaintiff alleges that he has evidence of both non-
citizen and non-existent voters casting ballots in the
November 3rd election. Relying on the matching of
a computerized list of New York City voters and the
records of a credit reporting service on which these
voters did not appear, plaintiff statzs that he believes
that a sufficient number of persons voted who were
not eligible or were not legally qualified to vote.

Plaintiff next alleges that substantial numbers of
voters were ineligible because they registered to vote
from private post office boxes and office buildings in
which there is no residential space. In this instance,
plaintiff relics on a comparison of the list of voters of
the City of New York, the National Change of
Address File, and the listings in the Yellow Pages for
offices of Mailboxes Plus throughout New York City.

Plaintiff also claims that there are duplicate
registrations for hundreds of voters who by identical
names and dates of birth and/or similar names and
dates of birth appear to have voted more than once in
past elections and in some cases may have voted in
the 1998 general election.

Plaintiff further claims that there are an excessive
number of individuals registered to vote from a single
apartment or building, and substantial numbers who
are registered to vote in New York City as well as
other states.

Plaintiff contends that in some instances, there 1s a
greater number of votes having been cast on voting
machines than there are corresponding voters who
signed to vote.

© 2005 Thomsoen/West, No Claim to Orig, U.S. Govt. Works.




685 N.Y.8.2d 583

Page 3

179 Misc.2d 584, 635 N.Y.5.2d 583, 1999 N.Y. Slip Op. 99056

(Cite as: 179 Misc.2d 584, 685 N.Y.5.2d 583)

Finally, plaintiff alleges that a number of deceased
voters voled in the general election held on
November 3rd.
"A fair election is the cornerstone of democracy...."
**8586 Lowenstein v. Larkin, 40 AD.2d 604, 605,
335 N.Y.8.2d 799, gffd 31 N.¥Y.2d 654, 336
N.Y.8.2d 249, 288 N.E.2d 133.
*S87 Protecting the integrity of elections...is
essential to a free and democratic society [citation
omitted]). It is difficult to imagine a more
damaging blow to public confidence in the
electoral process than [an] election...whose margin
of victory was provided by fraudulent registration
or voting, ballot-stuffing or other illegal means.

(Donohue, 435 F Supp. at 967).

31 Yet elections, like lawsuits, are adversary
actions, to be fought hard and cleanly, but within a
dominant self-help philosophy. (Matter of DeSapic
v. Koch, 21 A.D2d 20, 23, 247 N.Y.8.2d 789, citing
Maiter of McGuinness v, DeSapio. 9 AD.2d 65, 191

N.Y.S.2d 798).

[4][5] Over the past six weeks, Mr. Vacco has been
afforded the opportunity to investigate his claims.
Cbviously, a great deal of time, cffort and creativity
has been spent in an exhaustive search for possible
voter fraud. However, to date that investigation has
failed to yield sufficient proof to invalidate enough
votes to change the outcome of the election. "An
glection will not be overturned upon a mere
mathematical possibility that the results could have
been changed, when the probabilities all combine to
repel any such conclusion...." Matter of Ippolito v,
Power, 22 N.Y 2d 594, 598, 294 N.Y.8.2d 209, 241
N.E.2d 232 (emphasis added). Here the plaintiff has
not shown that the irregularities were of such a
number "as to cstablish the probability that the
outcome of the election would have differed if the
irregular votes had not been cast." (Lefmer v
O'Rourke, 339 F.Supp. 309, 314 (S.D.N.Y 1971).
guoting Powell v, Paower 320 F.Supp. 618
(S.D.N.Y.1970), affd. 436 F.2d 84).

Because even plaintiff concedes he has not made a
sufficient showing of irregularity in the conduct of
this election, the Court need not decide the other
issues raised in the pleadings.

However, the Court would be remiss if it did not
take this opportunity to reflect on the imporiant
issues this extraordinary election dispute has brought
to the surface,

[6] This Court is of the opinion that § 5-702 of the
Election Law should not be used to invalidate votes
which were not challenged on or before election
day. The law expressly provides a mechanism to
challenge a voter's registration at the time of that
registration or at the polls and to cancel the
registrations of inelipible voters and/or registrants
after notice and an opportunity to be heard.
(Election Law § 5-218; § 5-220, and § 5-402).
While the law does not explicitly foreclose a post-
election day challenge, it clearly does not envision a
challenge on this scale at this late date,

This is not the first time these allegations have been
made. In the 1976 presidential race, the 1992 U.S.
Senate *588 race, and the 1993 mayoral election,
similar claims of voter fraud in New York City were
raised.  This begs the question as to why the
remedies available in the election law have not been
used before now to challenge individual registrations
and questionable practices at the local boards of
election.

The propriety of such challenges and the practices of
local boards are issues that should be resolved by the
Legislature and election officials between now and
next November; not after election day, and not by
this Court,

This Court has sought to be fair and just to Mr.
Vacco, Mr. Spitzer and the 4.2 million New Yorkers
who cast their votes for Atftorney General on
November 3rd. All are entitled to assurances that the
¢lection was fair.

In acting today, the Court is conscious of the need to
restore voter confidence in the process and to prevent
the uncertainty that would result in future elections if
the courts were to sanction such protracted post-
election tactics.

The time has come to bring finality to this election.

It is hereby declared that the election for Attorney
General on November 3, 1998 was duly and properly
conducted.

Defendant Eliot Spitzer's motion is granted and the
Verified Complaint dated December 6, 1998 is

hereby dismissed.

179 Misc.2d 584, 685 N.Y.S.2d 583, 1999 N.Y. Slip
Op. 99056

END OF DOCUMENT
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H
Court of Appeal of Louisiana,
First Circuit.
John C. WALSH
V.
Wayne R. ROGILLIO.
No. 00 CE 1995,

Sept. 7, 2000.
Writ Denied Sepi, 12, 2000,

Elector brought action to challenge gualification of
candidate to run for city constable, The Nineteenth
Judicial District Court, Parish of East Baton Rouge,
No. 475,681-"3", Curtis Calloway, J., disqualified
candidate because of homestead cxemption claimed
on property outside of city. Candidate appealed. The
Court of Appeal, Fogg, J., held that homestead
exemption claimed by candidate on property where
his former wife lived did not preclude candidate from
establishing a city residence.

Reversed.
Fitzsimmons, J., dissented and assigned reasons.

West Headnotes

[1] Officers and Public Employees &=18

283k 18 Most Cited Cases

A candidate's qualification to offer himself for
election is determined when he files with the Clerk of
Court as a candidate for public office. LSA-R.S.
18:451.

[21 Domicile &2

135k2 Most Cited Cases

"Residency” is not to be confused with the stricter
concept of "domicile,"

[3] Officers and Public Employees 2y

283k22 Most Cited Cases

No minimal duration period is required for the
establishment of a residence necessary for voting or
running for office; the intent to establish a residence,
coupled with physical actions denoting the
acquisition of a residence, is sufficient.

[4] Municipal Corporations €138
268k138 Most Cited Cases
Homestead e¢xempiion claimed by candidate on

Page 1

property where his former wife lived did not preclude
candidate from establishing a city residence and
running for city constable. LSA-R.S. 18:101, subd,
B, 13:1880.

[5] Elections €~2295(1)

144k295(1) Most Cited Cases

The plaintiff in an election matter has the burden of
proof by a preponderance of the evidence.

[6] Officers and Public Employees €18

283k18 Most Cited Cases

A person objecting to a candidacy bears the burden of
proving the candidate is disqualified. LSA-R.S.
18:492.

[7] Elections €219

144k10 Most Cited Cases

Election laws should be liberally construed so as to
promote rather than defeat candidacy.

[8] Officers and Public Employees €18

283k 18 Most Cited Cases .
Doubts as to the qualification of a candidate should
be resolved in favor of permitting the candidate to
run for public office.

*654 Sheri M. Morris, Celia R. Cangelosi, Baton
Rouge, for Plaintiff-Appellee John C. Walsh,

C. James Rothkamm, Jr., Baton Rouge, Jerry L.
Denton, Jr., Denham Springs, for Defendant-
Appellant Wayne R. Rogillio.

Before: CARTER. C.J., LeBLANC, WHIPPLE,
FOGQG, and FITZSIMMONS, JI.

**2 FOGG, 1.

The instant appeal involves an effort by John C.
Walsh, plaintiff-appellee, to contest defendant-
appellant, Wayne R. Rogillio's, qualifications to
compete in the October 7, 2000, primary election for
the Office of City Constable for the City of Baton
Rouge.

On August 16, 2000, Wayne Rogillio filed a Notice
of Cendidacy, formally establishing himself as a
candidate for the Office of City Constable for the
City of Baton Rouge. Subsequently, John Walsh, a
qualified electer in the City of Baton Rouge, filed
suit questioning the residency qualifications of Mr.
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Rogillio, contending Mr. Rogillio's declaration of a
homestead exemption on property located at 7030
Deer Run, Denham Springs, Louisiana, in Livingston
Farish, renders him ineligible to run for the position
of City Constable of Baton Rouge pursuant fo LSA-
R.S. 18:491 and 18:1401(A).

Following an evidentiary hearing, the trial court
rendered judgment, disqualifying Mr, Rogillio as a
candidate. In reaching this decision, the trial court
determined that LSA-R.S. 18:101{B) requires persons
claiming a homestead exemption to register and vote
in the precinct in which that residence is located. M.
Rogillio appeals that judgment.

[1] The Election Code provides for the time at which
a candidate must meet the qualification requirements
for the office he seeks. Butler v. Cantrell, 630 So.2d
852, 855 (La.App. 4 Cir. 1993}, writ denied, 94-0003
(La.1/5/94), 631 So2d 431. Louisiana Revised
Statute 18:45] states in pertinent part, "Except as
otherwise provided by law, a candidate shall possess
the qualifications for the office he seeks at the time
he qualifies for that office." Thus, the candidate's
qualification to offer himself for election is
determined when he files with the Clerk of Cowrtas a
candidate for public office. Butler v. Cantrell, 630
So0.2d at 856; Foley v. Dowling, 445 So.2d 785
(La.App, 2 Cir.**3 1984). Four Louisiana Courts of
Appeal have determined that maintaining a residence
for political purposes does not prevent the residence
from being actual and bona fide, Bailey v. Bolton
98-2026 (La App. 1st Cir.9/10/98), 755 So.2d 254,
Herpin v. Boudreaws, 98-306 (La.App. 3rd Cir.
3/5/98), 709 So0.2d 269, 271, writ denied, 93-0578
{La.3/11/98), 712 So.2d 859; Williamson v. Village
of Baskin 339 So.2d 474, 476 (La.App. 2nd
Cir.1976), wrii denied, 341 So0.2d 1126 (1.a.1977);
Brown v. Democratic Committee, Court of Appeal,
Fourth Circuit, Third Dist., 238 So0.2d 48 (La.App.
4th Cir.1970), wrir denied, 256 La. 761, 238 So.2d

331 (La.1970).

The requirements for election as marshal or
constable of a city court are set forth in LSAR.S.
13:1879 and 1880. Louisiana Revised Statuie
13:1879 provides that the city constable of the city of
Baton Rouge shall be elected in accordance with and
pursuant to the applicable provisions of the city
charter and plan of government. Our review of the
city charter, however, shows mno specific
qualifications for that office, other than he be elected
by a plurality of votes cast at the municipal election.
*655 Thus we must look to LSA-R.S. 13:1880, which
sets forth the qualifications of a city constable:
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[EN1] he must be "a resident elector of the territorial
jurisdiction of the court and ... possess a high school
diploma or its equivalent ...."

FNI1. The statute is worded in terms of
qualifications of a marshal, but LSA-R.S.
13:1879(D) provides that the provisions
relating to marshals of city courts shall
apply to constables of eity courts.

[2][3] Thus, in order to run for City Constable, Mr.
Rogillio must have been a resident elector for the
City of Baton Rouge on the day he qualified, August
16, 2000. Residency is not to be confused with the
stricter concept of domicile. Brown v. Democratic
Committee, 238 S0.2d 48, There is no minimal
duration period required for the establishment of such
a residence. The intent to establish a residence,
coupled with physical actions **4 denoting the
acquisition of a residence, is sufficient. Butler v.
Cantrell,_630 So.2d at 836; Soileau v. Board of
Supervisors, 361 So2d 319, 322 (LaApp. 3
Cir.1978). LSA-R.S, 18:101(B) defines "resident" as
follows:
a citizen who resides in this state and in the parish,
municipality, if any, and precinct in which he
offers to register and vote, with an intention to
reside there indefinitely. If a citizen resides at
more than one place in the state with an intention
to reside there indefinitely, he may register and
vote only at one of the places at which he resides.
However, if a person claims a homestead
exemption, pursuant to Article VII, Section 20 of
the Constitution of Louisiana, on on¢ of the
residences, he shall register and vote in the precinct
in which that residence is located.

The record reflects that, in Sepiember 1998, Mr.
Rogillic and his former wife, Elizabeth Noalie,
purchased a residence at 7030 Deer Run in
Livingston Parish, During the same year, Mr.
Rogillio claimed a homestead exemption on that
property. The parties stipulated that the exemption
continues in effect.

On February 19, 1999, Mr. Rogillio, then a
registered voter in Livingston Parish, left the marital
domicile, with an intent to never return. On March
19, 1999, he instituted divorce proceedings. By
judgment dated October 21, 1999, Ms. Noalie was
awarded exclusive use and occupancy of the home.
Subsequently, on November 30, 1999, the
community of the parties was terminated by
judgment of divorce, Since his initial departure, Mr.
Rogillio claims to have returned to the Livingston
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Parish property on only one occasion, to return a
video game.

Regarding his post-marriage residency, Mr. Rogillio
testified that he resided with his son, Jeff Rogillio, in
Prairieville, Louisiana from February 1999 to
September 1999. In September 1999, he moved into
a friend's residence in East Baton Rouge Parish, but
outside the City of Baton Rouge, where he remained
until July 28, 2000. On July 29, 2000, he moved to
the home of another friend; that residence was
located in the City of Baton Rouge. On August 2,
2000, he registered to vote in East Baton Rouge
Parish.

**5 On August 7, 2000, Mr. Rogillio entered a six
month lease agreement on an apartment located at
10530 Florida Boulevard in the City of Baton Rouge.
On August 10, 2000, Mr. Rogillio changed his voter's
registration address from his friend's address to the
newly acquired Florida Boulevard address. He
testified that, by August 12, 2000, he had moved into
the apartment. However, his motorcycles and dogs
remained at a friend’s home.

[4] On appeal, Mr. Rogillio asserts the trial court
erred in determining he was precluded from meeting
the residency requirement because he has a
homestead exemption in Livingston Parish. We
agree.

LSA-R.S. 18:101(B) requires a person who has more

than one residence, including *656 one on which he
claims a homestead exemption, to register to vote in
the place where he claims the exemption. In this
¢ase, it is undisputed that Mr. Rogillic did not
maintain a residence in Livingston Parish after he left
the matrimonial domicile in February of 1999.
Therefore, he is not required to register to vote in that
parish.

51(6][71[8] The plaintiff in an election matter has
the burden of proof by a preponderance of the
evidence. Awuiin v. Terrebonme, 612 S0.2d 107
(La.App. st Cir), writ denied 604 So0.2d 954
(La.1992). The person objecting to the candidacy
bears the burden of proving the candidate is
disqualified. LSA-R.S. 18:492; Butler v. Canirell,
630 So0.2d at 855. Election laws should be liberally
construed so as to promote rather than defeat
candidacy. Bailey v. Bolton, 98-20260 {L.a. App. 1 Cir.
9/10/98), 755 S0.2d 254: Pattan v. Fields, 95-1936
(La.App. ! Cir. 9/26/95), 669 So.2d 1233, wriis
denied, 95-2381, 93-2382 (L.a.9/29/95), 661 So.2d
1341, 1342, This means that doubts as to the
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qualification of a candidate should be resolved in
favor of permitting the candidate to run for public
office. Arnoldv. Hughes, 621 S0.2d 1139 (La.App. 1
Cir.1993). Therefore, we find that the preponderance
**g of the evidence shows that Mr, Regillio did
maintain a residence at 10530 Florida Boulevard in
the City of Baton Rouge as of August 16, 2000,

Furthermore, we note that LSA-R.S. 18:191 provides

that the voter registration of any person shall remain
in effect as long as the registration is not canceled for
a cause and in the manner set forth by statute. LSA-
R.8. 18:193(G) sets forth the procedure to be
followed if the registrar has reason to believe a
person's name has been illegally or fraudulently
placed upon the registration records. Mr. Rogillio's
voter registration was never properly challenged
pursuant to statute, and he was thus a qualified
elector (voter) on August 16, 2000, the date he
qualified as a candidate for the office of City
Constable.

For the foregoing reasons, the judgment of the trial
court is reversed. Costs of this appeal are assessed
against John C, Walsh,

REVERSED.
FITZSIMMONS, JI. dissents and assigns reasons.

#%] FITZSIMMONS, J. dissenting and assigning
reasotis.

I respectfully dissent. A challenge to candidacy is a
challenge to all requites for qualification as a
candidate for a specific office. This would include
by way of illustration such facts as the actual
residence in the proper precinct and ward, the correct
age, and required educational background. The
concept of an "actual residence” is foreign to this
particular candidate: Mr. Rogillie is what the Irish
would call a "tinker man", a wanderer. The facts
demonstrate that despite protestations, he lives "on
the go" rather than at one location.

APPLICABLE FACTS
The record evidence establishes, in September 1998,
Mr. Rogillio and his former wife, Elizabeth Noalie,
purchased a residence in Livingston Parish during the
existence of their matrimonial community. During
the same year, Mr. Rogillio, in his capacity as head of
household, claimed a homestead exemption on said
property. By joint stipulation cf the parties, the
gxemption remains valid until affirmative steps are
taken towards removal. The parties further agreed,

© 2005 Thomson/West. No Claim to Orig. U.S. Govt. Works.




768 S02d 653
7608 S0.2d 653, 2000-1995 (La.App. 1 Cir. 9/7/00)

(Cite as: 768 Sv.2d 653, 2000-1995 (La.App. 1 Cir. 9/7/00))

no steps have been undertaken by Mr. Rogillio to
waive or refute his homestead exemption.

On February 19, 1999, Mr. Rogillio, then a
registered voter in Livingston Parish, vacated the
marital domicile: he characterizes this departure as
an "itent to never return”, On March 19, 1999, he
instituted divorce proceedings. By judgment dated
October 21, 1999, Ms. Noalie was awarded exclusive
use and occupancy of *657 the home. Subsequently,
on November 30, 1999, the community of the parties
was terminated by judgment of divorce. To date, he
and his former wife remain joint owners of the home
in Livingston Parish; both benefit from the reduction
in property taxes associated with having a homestead
exemption. Since his **2 initial departure, Mr.
Rogillio claims to have retumed to the Livingston
Parish property on only one occasion to returmn a
video game.

Regarding his post-marriage residency, Mr. Rogillio
claims he resided at his son, Jeff Rogillio's, home in
Prairieville, Louisiana. This arrangement spannad a
time period from February 1999 to September 1999--
a period of seven months. In September 1999, he
moved into the East Baton Rouge Parish home of his
girlfriend, Carolyn Vince. Her residence is located at
9189 Rushwood, a location outside the city. Mr.
Rogillio and Ms. Vince jointly occupied her
residence until late July 2000--this time frame
encompasses ten months. With qualifying as an
impetus, Mr. Rogillio acknowledges he moved into
the East Baton Rouge Parish home of George
Johnson on July 29, 2000. Mr Johnson is the ex-
Police Chief for the City of Baton Rouge, and lives at
164 Highland Park. Mr. Rogillio spent only one week
at this location. Using that address to be his
residence, Mr. Rogillio registered to vote in East
Baton Rouge Parich without ever being asked to
establish proof of residency as required by LSA-R.S.
18:105 A [FNI1]

FN1. Mr. Rogillio admits that he willfully
made such a representation despite the fact
that the application contains the following
disclosure: "(MUST BE WHERE YOU
CLAIM HOMESTEAD EXEMPTION, IF
APPLICABLE)Y" Ms. Vince's testimony
regarding the timing of Mr. Rogillio’s move
to Mr. Johnson's home was very uncertain in
that she could not offer or verify any
pertinent dates.

On Augnst 7, 2000, Mr. Rogillic entered into a six
month lease agreement on an apartment located at
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10530 Florida Boulevard in the city limits of Baton
Rouge. This was admittedly done for the sole
purpose of qualifying for the election. The unit was
not even available for occupancy. Mr. Rogillios and
Ms., Vince's testimonies regarding Mr. Rogillio's
"residency” between the date of the lease, August 7,
2000, and his August 12, 2000 move into the
apartment is inconsistent and *#*3 disparate. Mr.
Rogillio reported living at Mr. Johnson's home. Yet,
under cross examination, he admitted staying with
Ms. Vince during this period. He also testified that,
on August 10, 2000, 75% of his clothing remained at
Mr. Johnson's home and the other 25% at Ms. Vince's
home. However, this testimony was contradicted by
Ms. Vince, who indicated 100% of his clothing was
at her home on August 10, 2000.

Without showing any proof of residency, on August
10, 2000, Mr, Rogillio changed his voter's
registration address from Mr. Johnson's address to the
short term lease address of Florida Boulevard. At the
time the change of address was made, Mr. Rogillio
admits his vehicles, motorcycles, personal belongings
and two ill, elderly dogs remained at Ms. Vince's
residence. He testified his other two dogs were at his
son's home. He attempted to offer as explanation for
noi moving his elderly dogs to his new "residence”
the fact that their medical conditions require
supervision that he could not provide due to his
campaign schedule. Yet, he admitied no such
supervision is available at Ms. Vince's home. During
his testimony, he admitted he wrongly gave his
address as the Florida Boulevard location. He also
testified he would have been unable to show receipt
of utility bills or mail at either Mr, Johnson's home or
his Florida Boulevard apartment, Additionally, his
vehicle registrations and driver's license do not bear
either address.

On August 16, 2000, using the Florida Boulevard
address, Mr. Rogillio qualified to run for office. He
testified he has never waived the Livingston Parish
homestead exemption and that he has never requested
the United States Postal Service forward mail to his
Florida Boulevard address. Although he testified that
the Florida Boulevard apartment is the location at
which he intends to reside indefinitely, he *658 only
contracted for **4 a six month lease. The only
evidence in support of his Florida Boulevard
"residency™ is one piece of mail verifying telephone
service.

The trial court found that Mr. Rogillio did not meet
the legal requirements for candidacy: Mr. Rogillio is
still a co-owner of the Livingston Parish property and
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still "claims" a homestead exemption on that
residence. He has not waived or refuted the
homestead exception. Addilionally, the trial judge at
no time found that Mr. Rogillio was a resident of the
City of Baton Rouge. On the date Mr. Rogillio
changed his voter registration, namely August 10,
2000, to show a residence in the City of Baton
Rouge, he did not reside there. As far as the record
indicates, he does not receive his mail in the city.
While seeking to beg the question of "residency" we
note that between August 12, 2000 {the day he claims
to have moved into the city) and August 16, 2000
{the day he qualified}, he admitted he spent some of
those nights with Ms. Vince in herhis residence.
Thus of the four nights, we do not know if he spent
even one night at the TFlorida street "residence.”
Based on these particular facts in this record, Mr.
Rogillio did not meet the legal requirements for
candidacy. For the foregoing reasons, the judgment
of the trial court against Wayne R. Rogillio should be
affirmed.

768 So.2d 653, 2000-1995 (La.App. 1 Cir. 9/7/00)
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THE HONORABLE JOHN E. BRIDGES

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF CHELAN

TIMOTHY BORDERS, ct al.,

. No. 05-2-00027-3
Petitioners,

DECLARATION OF E-FILING

v AND SERVICE

KING COUNTY, et al.
Respondents.
and

WASHINGTON STATE DEMOCRATIC
CENTRAL COMMITTEE,

Intervenor-Respondent,
And
Libertarian Party of Washington State et al.,

Intervenor-Respondents.
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DONNA L. ALEXANDER states as follows:

L. [ am over the age of 18 years and am not a party to the within cause.

2. I am employed by the law firm of Davis Wright Tremaine LLP, My
business and mailing addresses are 2600 Century Square, 1501 Fourth Avenue, Seattle,

Washington 98101-1688.

CERTIFICATE OF SERVICE - 1 Davis Wright Tremaine LLP
Law OFFICES
SEA 1636088v] 33441-4 2600 Century Square - 1501 Fourth Avenue
Seattle, Washington 98101-1688
(206) 622-3130 + Fax: {206) 618-7609
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3. On April 20, 2003, 1 caused the documents listed below:

Petitioners’ Opposition to WSDCC’s Motion to Exclude Evidence of

Illegal Voters

LR 5 Letter to the Honorable John Bridges with attachments of out-of-

state authorities

to be filed with the Clerk of Chelan County Superior Court via Electronic Filing Legal

Services (E-Filing.com) which sent notification of such filing to the following persons,

with this Certificate to follow:

Kevin Hamilton, Esq.

Perkins Coie LLP

Attorneys for Washington State Democratic
Central Committee

1201 Third Avenue, Suite 4800

Seattle, WA 98101

Russell J. Speidel

Speidel Law Firm

7 North Wenatchee Avenue, Sutte 600
Wenatchee, WA 98807

Dale M. Foreman

Foreman, Arch, Dodge, Volyn &
Zimmerman P.S.

124 North Wenatchee Avenue, Suite A
P.O. Box 3125 ‘

Wenatchee WA 98807-3125

Gary Riesen

Chelan County Prosecuting Attorney
PO Box 2596

Wenatchee WA 98807-2596

Barnett N. Kalikow, Esq.

For: Klickitat County Auditor
Kalikow & Gusa PLLC

1405 Harrison Avenue N'W, Suite 207
Olympia WA 98502

CERTIFICATE OF SERVICE - 2
SEA 1636088v1 554414

Thomas Ahearne

For: Secretary of State Sam Reed
Foster Pepper & Shefelman

1111 Third Avenue, Suite 3400
Seattle WA 98101

Richard Shepard

John S. Mills

For: Libertarians

Shepard Law Office, Inc.

818 S. Yakima Avenue, #200
Tacoma, WA 98405

Tim O'Neill

Klickitat County Prosecuting Attorney
205 South Columbus Ave., MS-CH18
Goldendale WA 98620

L. Michael Golden

Lewis County Senior Deputy Prosecuting
Attomey

345 West Main Street

Chehalis WA 98532

Jeffrey T. Even, Asst. Attorney General
For: Secretary of State Sam Reed
Aftorney General’s Office

PO Box 40100

Olympia WA 98504-0100

Davis Wright Tremaine LLP
Law OFFICES

3600 Century Square + 1501 Fcurth Avenue
Seatile, Washington 9R101-1638
(206) 622-3150 + Fax: {206} 628-7609
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Gorden Sivley

Michael C. Held

Snohomish County Deputy Prosecuting
Attomeys

2918 Colby Avenue, Suite 203

Everett WA 98201-4011

I certify under penalty of perjury under the laws of the State of Washington that the
foregoing is true and correct.

DATED this 20" day of April, 2003, at Seattle, Washington.

Donna L. Alexander

CERTIFICATE QF SERVICE - 3 Davis Wright Tremaine LLP
Law OFFICES
SEA 1636088v1 55441-4 2600 Century Square « 1501 Feurth Avenoe
Secatile, Washington SBLOI-168R
(206) 622-3130 - Pax: (206) 628-769%




