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LAWS OF "rASHINGTON

SESSION ACTS 1854·1861-2.

AN ACT

"-0 REGULATE THE PRACTICE AND PROCEEDINGS IN CIVIL

ACTIONS IS DISTRICT COt.:RTS.

CHAPTER 1.

Of the l'u rtit:'8 to Ci vil Actions.

.lit! Il enacled uy lbe Lt!gu;latl ve ~l.,l>embl)' of the Terri lOry
or Wasbington;

l"1·(·. 1. .\ 11 l'umUlOn la \\' forms of action, and all distinc
tions between law and equity are lJereb)' abolished, and here
Jitter tbel'e shall be in this Territory hut one form of action to
~8tabli8b and entorce privatt: rigbt&, which shall be called a
civil action.

=":"t'.:!. TIll' purt~' ('ulIIlI1l'udng t lw action sha 11 be known
.UK t Iw plolintitf. and the' oppol!lite pal·t~· tbe deft"udant.

l'~l',·":J. EH~ry setiou l!lhull ~. presented in the nalllt:'
-of the real part), in interest, except as is otherwise pro\-ided
boY law; bnt in all cases where the action is brou~ht b~' an
~unJignl.~, tbe same defense ma~' be set up as could be done
wetl' the suit brought in the name of the original party for
the use of tb<> a8signel" except in cases where the actinll is
upon a negotiable promis8orJ note or bill of exchange trans,
ferred in good faith and UpOD good consideration before due.

:-tt.(.. 4. An pxe('utor or administrator. 01' ~nardiau

of a minor or lunatic, a trustee of an express trnst.
or a person authorized by statute, lUa~' sue withont
joiuing the person for whose benefit the suit is prosecuted.

~. 5. "~ben a married woman is a party. her hm;band
must b(~ joined "'ith her, (~x('ept when the action is betwt'en
her husbnnd and hel'8E'lf, when she mal' sue and bp 8\1t>9

• •
alone.

Rf>r. (i. "~hen an infant is a party. be RhalJ appeal'
h\' Iruurdian, nnd if he has no guardian, or in the opinion of tIlt:'• •

~urt the guardian Is an Improper person, the court shall ap-
point one to act.
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See. 7. The guardian shall be appointed as foll~ws.:
1. When the infant is plaintiff, upon the applIc~tlOn of

the infant if he be of the age of fourteen yea~s, or If un~er'
that age upon the application of a relative or frIend of the Ill-

fant. . . f'
2. When the infant is defendant, upon the applIcatIOn 0

the infant if he be of the age of fourteen years, and appl,Y on,
the first day of the return term; if he be under the age of four
teen, or neglect to apply, then upon the application of a?-y
other party to tile action, or of a relative or friend of the m·
fant.

Sec. 8. All persons interested in tlIe ca ust> of ,It:
tion or necessary to the complete determination of the ques·
tion~ involved, shall, unless otherwise provided by law, be
joined as plaintiffs when their interest is in common with tl~e

party making the complaint, and as defendants when theIr
interest is adverse to the plaintiff: Proyided. That wlH're
good cause exists, which shall be made to appear in tht> com·
plaint, why a party who should be a plaintiff cannot, fl'om a
want of consent on his part or otherwise. be made such com·
plainant, he shall be made a defendant.

~ec. 9. vVhen the question is one of ('OIllIllOI! 01' gen·
eral interest to many persons, or where the parties are Dllm·
erous and it is impracticable to bring them all before the
court, one or more may sne or defend for thf' benefit (If the
whole.

S'~(;. 10. Persons seyerally liable upon ilH' sault' ob
ligation or instrument, including the parties to bills of ex
change and promissory notes, may all or any of them bt' in
cluded in the same action, at the option of the plaintiff.

Rec. 11. Xoaction shall abate by tIlt' dpatll lIIar
riage or other disability of the party. or by the transfer of any
interest therein, if the cause of action survive or continue;
but the court may on motion, allow tlw action to be continued
by or against his representatiYes or successors in inter('st.

Sec. 12. A defendant against whom an action is penn.
ing upon a contract, or for specific real or personal prop
erty, at any time before answer, upon affidavit that a person
not a party to the action, and without collusion with him
makes against him a demand for the same debt or property:
upon due notice to such person and the adverse partJ..
apply to the court for an order to substitute such person in
his place, and discharge him from liabilitv to either part ': on
his depositing in court the amount of the debt or delivering
the property or its value to such person as the' court may di
rect; and the court may in its discretion make the order. •

Sec. 13. Any person shall be entitled to intervene in an
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action who has an interest in the final determination there
01. Ali intervention takes place when a third person is ;per
mitted to become a party to. an action between other per8on~
either by joining the plaintiff in claiming what is sooght by
the complaint, or by uniting with the defendant in resisting
the claims of the plaintiff, or by demanding anything adverse
ly to both the plaintiff and defendant.

Sec. 14. The intervention shall be by petition or com
plaint filed in the court in which the action is pending, and
must set forth the grounds on which it is based, and a copy
thereof be served opon the party or parties against whom··
anything is demanded, who shall thereupon be required to
answer it as i: i:were an original complaint in the action.
The court shall determine opon the intervention at the same
time the action is decided, and if the claim of the party inter
vening is not sustained, he shall pay an costs incurred by the
intervention.

CHAPTER II.

Of Venue of Civil Actions.

Sec. 15. Actions for the following causes shall be com
menced in the county in which the subject of the action, or
some part thereof, is situated:

1. For the recovery of, for the possession of, for the par
tition of, for the foreclosure of a mortgage on, or for the deter
mination of all questions affecting the title, or for any injuries
to real property.

2. All questions involving the rights to the possession or
title to any specific article of personal property, in whjl'b last
mentioned class of cases, damages may also be awarded for
the detention and for injury to such personal property.

Sec. 16. Actions for the following causes shall be
tried in the district or county where the cause, or some part
thereof, arose:

1. For the recovery of the penalty or forfeiture imposed
by statute.

2. Against a public officer, or person specially appointed
to execute his duties, for an act done by him in virtue of his
office, or against a person who, by his eommand or in his aid,
shall do anything touching the duties of such officer.

Sec. 17; In all other cases. the action shall be tried in the
district or county in which the defendant may be served with
process: Provided. That nothing contained in any of the
foregoing sections shall be so construed as to prevent a
change in the place of trial to the adjoining county or dis-
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trict, when it shall be made to appear to the satisfaction of
the court, that a' fair trial cannot be had in the district or
county in which such action may he brought•

•

UHA.Pl'ER Ill.

Manner of Commencing Civil Actions.

~. 18. 'Writs of summons are abolished, and civil ac
tions III the several distrIct courts of tJiis Territory shaH be
eommenced by the servIce upon the detendant of a copy of a
complaint, and a notice; WhICh notice shaH De signed oy the
plaintitt, or his attorney, and the copies shaH be certified to
oe correct by the ottIcel' or person making the service. '.i'he
notice shall oe substantiaHy as tOllows:
Territory of Washington, County of . ss.

'1'0 : You are hereby notified that unless you ap-
pear in the district court of the judicial district on the
tirst day of the next term thereof, Which shall commence
twenty days or more after the service of this complaint, the
same will be taken as confessed and the prayer thereof
granted.

Dated 18. . ,
Sec. 19. The clerk shall file aU complaints where service

of notice is had, as of the day they are received by him; and
no complaint shall be heard at any term, except by consent
of parties, which shall not have been received and placed on
file before the second day of the term, or which shall not ap
pear to have been served on the defendant twenty days or
more before the commencement of the term.

Sec. 20. In all cases, except where the service is made by
publication as is hereinafter provided for, the notice shall be
.served by the sheriff of the county where the defendant is
found, or by his deputy, or by a person other than the plain
tiff, specially appointed by the judge of the court where the
action is brought. Such appointments shall, prior to
the service, be made in writing, endorsed upon the notice
and signed by the party making them. ,The notice shall be re
turned to the office of the district clerk with the return of the
sheriff or his deputy endorsed thereon; or if served by a per-
son specially appointed, his affidavit. .

Sec. 21. The notice shall be served by delivering a copy
thereof, together witli a certified copy of the complaint as fol
lows:,

1. If the suit be against a corporation, to the president or
other head of the corporation, secretary, cashier or managing
agent thereof.
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2. If against any county in this Territory, to the county,
auditor.

. 3.· If against a minor under the age of fonrteen yearij~ to
such minor personally, and also to his father, mother orgnar
dian; or if there be none within this Territory, then to aily per
son having the care or control of such minor, or with whom

.he resides or in whose service he is employed.
4. If against a person for whom a 'guardian has beenap

pointed for any cause, to such guardian and to the defendant
personally.

5. In all other cases, to the defendant personally, or if he
be not found, .to some suitable person of the family above
the age of fourteen years, a1; the dwelling house or usual place
af abode of the defendant.

Sec. 22. In case personal service cannot be had by reason
of the absence of the defendant, and the defendant is a proper
party to an action where actual personal notice is not required
by law, or is a proper party to an action relating toO real estate
in the district, it shall be proper to publish the notice, with
a brief statement of the object and prayer of the petition or
complaint, in some weekly newspaper published in thil;l ter
ritory, or in Portland, Oregon, which notice shall be published
not less than once a week for two months prior to the com
mencement of the term of the court when such cause shall be
heard. Said notice may be substantially as follows: .
Territory of Washington, County of . ss.

In the district court of the judicial district:
To : You are hereby notified that hn s filed

a complaint against you in said court, which will CODle on to
be heard at he first term of the court which shall commence
more than three months after the (here insert the date of the
publication) and unless you appear at said term and answer,
the same will be taken as confessed and the prayer thereof
granted. The object and prayer of said complaint is (here
insert a brief statement).

(Big'nature of plaintiff or his attorney.) .
(Date of filing complaint).
Before publication is made, the complaint shall be filed

with the clerk of the court where the action is to be tried. and
forthwith, upon publication, the party shall cause a copy of
the notice and complaint, certified by the clerk to be depOsited
in the post office, directed to the defendant, at his place of
residence, unless it shall appear that such residence is not
known to, or cannot, with reasonable diligell:ce, be ascer:tained
by the party; and before hearing the case, the court shall be
satisfied by affidavit, or other proof,. that all the provisions
hereineontained have been L'Omplied with; and a printed
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copy of the notice published, with the a,ft'ldavit of the pdnte.r
~. pUblisher of .tOO newsll~~r tb,at it~ been p:u.bli~hed the
reql;l~itelengthof time, and as is herein pr-ovided~ shall be
placed upon tile: Provided, That persQ:Pal service out of the
district Or territory shaH be equivaJent to publication. In
either case, service shall be complete at tl;1e expiration of the
period prescribed for publication. Nothing in tlIis section
contained shall be construed as enlarging the venue in civil
actions, beyond the bounds now provided by law.

Sec. 23. The defendant against whom· publication is
made, or his representatives, on application and sufficient
cause shown, at any time before judgment, shall be allowed
to defend the action; and, except in an action for divorce, the
defendant against whom publication is made, or his represen
tatives, may, in like manner, upon good cause shown, be al
lowed to defend after judgment, and within one ,veal' after
the rendition of such judgment, 011 such terms as may be
just; and if the defense be successful, and the judgmem. or
any part thereof, have been colleeted or otherwise enforced.
such restitution may thereupon be cmnpelled as the court
shall direct: Provided, 'fhat in all cases before the defend
ant shall be allowed to defend, he shall make an affidavit that
be has, as he beUeves, a good defense to the action, or to some
part thereof.

Sec. 24. "'henever it shall appear by the return of the
sheriff, or. his deputy, or the person appointed to serve a no
tice, that he has not served it upon the defendants as pre
scribed, the plaintiffs may issue another notice, and so on till
the service be had; or, the plaintiff may proceed by publica
tion iIJ. the manner before l"tated, at his election.

Sec. 25. ","'hen the action is against two or mOl'e defend
ants upon a joiIJ.t contract or liability, and one or more can
not be served with notice, the plaintiff may proceed to judg
ment against the df'fendant served, and at any time there
after while such· judgment remains unsatisfied, the plaintiff
or his attorney may issue a notice to the defendant not served
and upon the service thereof, with a copy of the complaint,
upon such defendant, the same proceedings shall be had as
though he had been originally served. When the aetion is
agaiB.st the defendants severally and jointly, or ieverally lia
ble, he may proceed against the defendants liIerved, in the same
manner as though they were the only defendants.

Sec. 26. PFoof of the service of the notiqe of the complaint
shall be as follows:

1. If served by the sheriff or his deputy, the return of
such sheriff or depllty; or

2. If by any other person. his affidavit thereof; or
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3. In case of pnblication, the affidavit of the printt'r or
his foreman or principal Clerk, showing the same, and an affi
davit of a deposit of a copy of the notice and complaint in the
post office, if the same shall have been deposited; or

4. 'rhe written admission of the defendant.
In case of service, otherwise than by pnblication, the

certificate, affidavit, or admission, must state the time, place,
and manner of service.

. Sec. 27. 'rhe court shall be deemed to have obtained
possession of the case from the time the complaint is filed with
the clerk, and shall have control of all subsequent proceed
ings. A voluntary appearance of the defendant shall be
equivalent to personal service.

CH_~>.P'rER IV.

Of Pleadings.

Sec. 28. All the forms of pleadings heretofore ex
isting jQ civil actions inconsistent with .the provisions of this
act, are abolished, and hereafter the forms of pleading and
the rules by which the sufficiency of the pleadings is to be de
termined, shall be those prescribed boY statute.

Sec. 29. The only pleadings on the part of the plaintiff
shall be:

1. The complaint. 2. The demurrer; or 3, 'rhe reply. And
on the part of the defendant: 1. The demurrer; or ~, The an
swer.

Sec. 30. The first pleading on the part of the plaintiff
shall be the complaint.

Sec. in. 'rhe complaint shall contain:
1. The title of the cause, specifying the name of the court,

the name of the county in which the action is brought, and
the names of the parties to the action, plaintiff and defendant.

2. A plain and concise statement of the facts constitut-
ing the cause of action, without unnecessary repetition.

3. A demand for the relief which the plaintiff claims;
if the recovery of money, or damages be demanded, the amount
thereof shall be stated.

Sec. 32. The defendant may demur to the complaint,
when it shall appear upon the faee thereof, either

1. That the court has no jurisdiction or,
2. That the plaintiff has no legal capacity to sue; or
3.· !fhat there is another action pending between the flame

parties for the same· cause; or, .
4.· That there isa defect of parties, plaintiff or defend·

ant;(lr~
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5. That several causes of action have been improperly
united; or, .

6. That the complaint does not state facts sufficient to
constitute a cause of action.

Sec. 33. The demurrer shall distincly specify the
grounds of objection to the complaint; unless it <lo~ so, it may
be disregarded; it may be taken to the whole complaint; or
to any of the alleged causes of action stated therein.

Sec. 34. When any of the matters enumerated in sec
tion forty, (thirty-two) do not appear upon the faee of the
complaint, the objection may be taken by answer.

Sec. 35. If no objection be taken, either by demurrer OF

answer, the defendant shall be deemed to have waived the
same, excepting only the objection to the jurisdiction of the
court, and the objection that the complaint does not state
facts sufficient to constitute a cause of action.

Sec. 36. The answer of the defendant shall contain:
•1. A specific denial of each material allegation of the

complaint controverted by the defendant according to his
knowledge, information or belief, or of any knowledge or in
formation thereof sufficient to form a belief.

2. A plain concise statement of any new matter consti
tuting a defense or set--off, without unnecessary repetition.

Sec. 37. The defendant may set forth, by answer, as
many defenses as he may have. 'fhey shall each be separate
ly stated, and refer to the causes of action which they are
intended to answer, in any manner by which they may be in
telligibly distinguished.

Sec. 38. The defendant may demur to one or more of
several causes of action stated in the complaint, and answer
the residue.

Sec. 39. Sham and irrelevant pleadings may be stricken
out, on motion, and upon such terms as the court may in its
discretion impose.

Sec. 40. When the answer contains new matter, consti
tuting a defense or set-off, the plaintiff may reply to such new
matter, denying specifically each allegation, controverted by
him according to his knowledge or information thereof, suf
ficient to form a belief; and he may allege in a plain and con
cise manner, without unnecessary repetition, any new mat
tcr not inconsistent with the complaint, constituting a defense
to sUf'h new matter in the answer; or he may demur to the
same for insufficiency, stating in his demurrer the grounds
thereof, and the plaintiff may demur to one or more ()f sev~ral

defentles or set-offs in the answer, and reply to the residue.
Sec. 41. If the answer contain a statement of new mat-
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tel' eDnloltituting a defense, and the plaintiff fails to reply or
df'mur ~ hereto, within the time prescribed by law, the defend
and may move in oourt for such judgment as he shall be
entitled to upon such statement, and if the. case require it, a
writ of damages may be issued.

Sec. 42. If a reply of the plaintiff to any defense set up
by the answer of the defendant be insufficient, the defendant
may demur thereto, and shall state the grounds thereof.

Sec. 43. The court shall establish the rules prescrib
ing the time in which pleadings subsequent to the com·
plaint shall be filed.

CHAPTER V.

Verification of Pleadings.

Sec. 44. Every pleading shall be subscribed by the party
or his attorney, and except a demurrer shan also be verified
by aJndavit, as set forth in the next section.

Sec. 45. The verification shall be to the effect that the
same is true, except as to matters stated on information, and
as to those matters that he believes them to be true. The affi·
davit shall be made by the party; or if there be several par
ties united in interest, and pleading jointly, by one of such
parties, if he be within the county in which the aetion is
brought, and capable of making the affidavit; if he be not
within the county, or from any cause be unable to verify the
same, it may be made by the agent, attorney, or any other
person having a knowledge of the facts; and when the affida
vit shall be made by another than the party. he shall 8('t forth
in it his knowledge of the grounds of his belief, and the reason
why it is not made by the party. \Vhen a eorporation is a
party, verification may be made by any officer thereof; and
when the Territory, or any officer thereof in its behalf, is a
party, the verification may be made by any person acquainted
with the facts. No pleading shall be used, in a criminal pros
ecution against the party, as proof of a fact alleged in· such
pleading.

CHAPTER VI.

General Rules of Pleading.

Sec. 46. It shall not be necessary for a party to set
forth in pleading -a copy of the instrument of writing, or the
items of an account therein alleged ; but unless he file a veri·
fied copy thereof with such pleadings, and serve the same on
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the adverse party, he shaU, within ten days aft.er a demand
,:t\le,reQf, in Wrirtn..~l.deliver to the aqvers~party {t copy.of sucll
instrument of wntmg, .or the items of an account, verified 'by
his own oath, or that of his agent or attorney, to the effect that
he believes it to be true, or be precluded from giving evidence
thereof. The court, or a judge thereof, may order a further ac
count, when the one delivered is defective; and the court may,
in all cases, order a bill of particulars of the claim of either
party to be furnished.

Sec. 47. In the construction of a pleading, for the
purpose of determining its effect, its allegations shall be liber
ally construed, with a view to substantiate justice between the
parties.

Sec. 48. If irrelevant or redundant matter be in
serted in a pleading it may be stricken out on motion of any
person aggrieved thereby; and when the allegations of a plead
ing are so indefinite or uncertain that the precise nature of the
char~e or defense is not apparent, the court may require the
pleading to be made definite and certain by amendment, or
may dismiss the same.

Sec. 49. In pleading a judgment or other detel'mina
tion of a court or office of special jurisdiction, it shall not be
necessary to state the facts conferring jurisdiction, but Fouch
judgment or determination may be stated to have been duly
given or made. If such allegation hp. controverted, the party
pleading shall be bound to establish on the trial the facts con
ferring jurisdiction.

Sec. 50. In pleading the performance of conditions
precedent in a contract, it shall not be necessary to state the
facts showing such performance, but it may be stated general·
ly that the party duly performed all the conditions on his part;
and if such allegation be controverted, the party pleading shall
be bound to establish, on the trial, the facts showing flUch
performance.

Sec. 51. In pleading a private statute, or a right de·
rived therefrom, it shall be sufficient to refer to such statute
by its title, and the day of its passage, and the court shall
thereupon take judicial notice thereof.

Sec. 52. In an action for libel or slander, it shall not
be necessary to state in the complaint any intrinsic facts, for
the purpose of showing the application to the plaintiff, of the
defamatory matter out of which the 'cause of action arose, but
it shall be sufficient to state generally, that the same was pub
lished 'or spoken concerning the plaintiff ; and if such allega
tion be controverted, the plaintiff shall be bound to establish
on trial that it was so published or spoken.

Sec. 53. In the actions mentioned in 'the last se<.'tion,
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tlle defeQ,d3.llt may, ill his answer, allege both the truth of
the JIlatter charged as defamatory, aQ,d any mitigating cir·
cumstances to reduce the amount of damages; and whether he
prove the justification or not, he may give in evidence the mit·
igating circumstances. -

~ec. 54. In an action to recover the possesllion of
property distrained doing damage, an answer that the defand
ant or person by whose command he acted, was lawfully pos
sessed of the real property upon which the distress was made,
and t1:).at the property distrained was at the time doing the
damage thereon, shall be good, without setting forth the title
to such real property.

Sec. 55. The plaintiff may _unite several causes of action
in the same complaint, when they shall arise out of

1st. Contract, express or implied; or,
2d. Injuries, with or without force, to the person; or,
3d. With or without force, to property; or,
4th. Injuries to character; or,
5th. Claims to recover real property, or any interest

therein, with or without damages for withholding thereof,
.and the rents and profits of the same; or,

flth. Claims to recover personal property, or any inter·
est therein, with or without damages for the withholding
thereof; 01',_

7th. Claims against a trustee bJ virtue of a contract, or
by operation of law.

But the causes of action so united must all belong to
one only of these classes, and must effect all the parties to
the action, and not require different places of trial, and must
be separately stated.

Sec. 5fi. A material allegation in a pleading is one
-essential to the claim or defense, and which could not be
stricken from the pleading without leavin~ it insufficient.

See. 57. :No variance between the allegation ~n a
pleading and the proof shall be deemed material, unless it
'have actually misled the adverse party to his prejudice
in maintaining his action or defense upon the merits. When
-ever it shall be alleged that a party has been so misled, th~t

fact shall be proved to the satisfaction of the court, and in
what respect he has been misled, and, thereupon, the court
-may order the pleading to be amended upon such terms as
shall be just.

Sec. 5R. ~~hen the variance is not material, as pro·
vided in the last section, the- court may direct the fact to
be found according to the evidence, or may order an imme
~liate amendment without costs.

Spc. 59. 'Vhen, however, the allegation of the cause
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,of action or defense, to which the proof is directed, is not
proved, not in some particular or particulars only, but in its
entire scope and meaning, it ·shall not be deemed a case of var
iance within the last two sections, but a fldlure of proof.

Sec. 60. Where the plaintiff in action to recov;..
er the possession of personal property on u. claim of being the
owner thereof, shall fail to establish on the trial such owner
ship, but shall prove that he is entitled to the possession there
of, by virtue of a special property therein, he shall not thereby
be defeated of his action, but shall be permitted to amend, on
reasonable terms his complaint, and be f>utitled to judgment
according to the proof in the case.

CHAPTER VII.

Amendments of Pleadings.
Sec. 61. At any time before judgment, the court, on

motion, may authorize any of the pleadings to be amended on
such terms as shall be deemed reasonable; and at any ti.me
before the close of the next term of the court, after the term
in which any judgment, order or other proceeding, is had, the
court, on motion, and upon good cause shown, after reason
able notice to the adverse party, or his attorney, may relieve
a party from such judgment, order, or proceeding taken
against him through his mistake, inadvertence, surprise, or
excusable neglect, and supply an omission in any proceedings.

Sec. 62. When the plaintiff shall be ignorant of the name
of the defendant, such defendant may be designated in any
pleading or proceeding by any name; and when his true name
shall be discovered, the pleading or proceeding may be
amended accordingly.

Sec. 63. The court shall, in every stage of an action,
disregard any error or defect in pleadings or proceedings
which shall not affect the substantial rights of the adverse
party, and no judgment shall be reversed or effected by reason
of such error or defect.

Sec. 64. The court may, on motion, allow supplemental
proceedings. showing facts which occurred after the former
pleadings were filed.

CHAPTER VIII.

Arrest in Civil Actions.

Sec. 65. No person shall be arrested or held to bail in,
an.v action, except upon the order of the court where the ac
tion is brought, or a judge of the supreme court.
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Sec. 66. The defendant may be arrested as is hereinafter
provided in the following cases and for the following causes
-only:

1. When the action is upon a contract to recover dam
,ages, and the defendant has money or property, and is about
10 abscond from the Territory with, or conceal or dispose of
·the same, with intent to defraud his creditors.

2. When the action is to recover possession of specific
articles of personal property, or any instrument of writing,
alld the defendant conceals, or is about to conceal, destroy or
dispose of the subject matter of the suit, with intent to de
fraud the plaintiff.

3. 'Vhen the action is to prevent threatened injury to, or
destruction of property, in which the party bringing the action
has some right, interest, or title, which will be impaired or
destroyed by such injury or destruction, and the danger is im
minent that such property will be destroyed, or its value im·
paired, to the injury of the plaintiff.

4. On the final judgment or order of any court in this
'Territory, while the same remains in force, when the defend·
:ant, having no property subject to execution, or not sufficient
to satisfy such judgment, has money which he ought to ap
ply in payment upon such judgment, and which he refuses to
.apply, with intent to defraud the plaintiff, or when he refuses
to comply with the legal order of the court, with intent to de·
-fraud the plaintiff; or, when anyone or more of the causes
-exist for which an arrest is allowed, in the first class of cases
mentioned in this section.

Sec. 67. The court or judge making the order shall first
bt' satisD(>(l by the affidavit of the party, and other proof, that
the 1:;1 ~e is one in which an arrest is provided for in section
sixty-six, and that one or more of the prescribed causes ex
ist, which proof shall be in writing, and, together with the
order, be filed with the clerk, before he shall issue any war
rant for the arrest.

8ec. 68. The court or judge making the order shall, in
all .cases, specify therein the amount in which the de
fendant shall be held to bail, which shall, in no case, exceed
the demand of the plaintiff, and one hundred dollars in addi
iion thereto, which amount the clerk shall endorse upon the
writ, and the court shall also, in the order, fix the amount of
the bond to be given by the plaintiff, as provided in the next
-succeeding section, which amount shall in no case be less than
one hundred dollars.

Sec. 69. Before any clerk shall issue a warrant for the
:arrest of the defendant, he shall require the plaintiff
-to place on file in his office, a copy of the order granting the
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warrant, unless the same was made in open court and ap
pears in the minutes; the original affidavit and proofs, upon
which the order was made, and a bond on behalf of the plain
tiff, in such an amount as the court or judge shall have fixed
in the order, with sureties to the satisfaction of the clerk, con
ditioned to pay to the defendant all damages which he shall
suffer, and all expenses he shall incur by reason of such arrest
or imprisonment, if the order shall be vacated in the manner
provided for in the next succeeding section, or if the plaintiff
fail to recover in his action.

Sec. 70. The defendant may, on motion apply to the
court to vacate the order of arrest, on the ground of in
sufficiency of the proof, or he may show that the facts alleged
upon which the order issued, are untrue, or he may apply to
have the amount of bail reduced. If the court, upon any such
motion, shall vacate the order, the defendant shall be dis
charged from the arrest, and any bond he may have given
shall be canceled, but the action, unless dismissed for other
cause, shall be conducted in the same manner as in cases
where complaint and notice were duly served and filed.

Sec. 71. ,Yhen an order of an arrest is granted prior to the
filing of the complaint, the warrant shall not issue
nntil the complaint is filed with the clerk, and a copy of t>aid
warrant ."hall be sel'H'd on the defendant with the warrant;
but an order of arrest may be granted at any time after the
action is commenced and before judgment is satisfied, when
the party seeking the order shall comply with the preceding
provisions in regard to arrests.

~,ec. 72. Tlw warrant must be deliyered to the sheriff,
who, upon arresting the defendant, must deliver to him a copy
thereof.

Sec. 7~;. The shH'iff shall t'xt'('nte the ,,-anant by a1'-
•

resting the defendant, and keeping him in custody ulltil
discharged by law. And the plaintiff, in first imtance,
shall be liable for the sheriff's fees, for the food and mainte
nance of any person, under arrest, which, if required by the
sheriff, shall be paid weekly in adyunce. And snch fees, so
paid, shall be added to the costs taxed or accruing in the case,
and be collected as other costs. And if the plaintiff Rhall
neglect to pay such fees for three days after a demand, in
writing, upon the plaintiff or his attorney, for payment, the
sherii'f may discharge the defendant out of custody.

Sec. 74. The defendant may give bail by causing a bond·
to be executed by two or more sufficient sureties, stat
ing their places of residence and occupations, conditioned
that the defendant shall at all times render himself amenable
to the process of the court during the pendency of the action,.
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and to such as may be issued to enforce the judgment
rendered therein or, if he be arrested for the cause mentioned
in the second subdivision of section sixty-six it shall be
further conditioned that the specific article of property, or
instrument of writing which is the subject matter of the writ,
shall be forthcoming, to abide any order which shall be made
therein; or, if he be arrested for the cause mentioned in the
third subdivision of said section it shall be further conditioned
that he will not commit the injury or destruction alleged to
be threatened in the affidavit or. proofs on which the arrest
is ordered.

Sec. 75. The warrant shall, in all cases, contain a short
statement of the alleged causes for which the order was
granted, and also the amount for which bail is required.

Sec. 76. At any time before a failure to comply with
their bond, the bail maJ surrender~ the defendant in
their exoneration, or he may surrender himself to the sheriff
of the county where he was arrested, in the following man
ner:

1. A certified copy of the bail bond shall be delivered to
the sheriff, who shall retain the defendant in his custody
thereon as upon an order of arrest, and by a certificate in
writing, acknowledge the surrender.

2. Upon the production of a copy of the bail bond and
sheriff'f'l certificate, a judge of the district court may, upon a
notice to the plaintiff of eight days, with a copy or the cer
tificate, order that the bail be exonerated, and on filing the
order and the papers used on such application, they shall be
exonerated accordingly. But this section does not appl.\ to
an arrest for the cause lll('ntioned in the third subdivision of
section sixtY-seven..-

Rec. 77. For the purpose of surrendering the defendant
the bail, at any time or place before they are finally
discharged, may themselves arrest him, or. by written anth
thority, indorsed upon a certified copy of the bond, may em
power any person of auita hIe age and discretion to do so.

Sec. 78. In case of failure to comply with the condition
of the bond, the bail can be proceeded against by action only.

Sec. 79. The bail may be exonerated, either by the
death of the defendant, or his imprisonment in a peni
tentiary. or by his legal discharge from the obligation to
render himself amenable to the process, or by his surrender
to the sheriff of the countv where he was arre"lted, in exon-

~

eration thereof. within twenty dan: after the commencement'. .
of the action against the bail, or within such further time a8
may be granted by the court.

. Sec. 80. Within the' time limited for that purpose. the
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sheriff must deliver the order of arrest to the clerk, with
his return endorsed thereon, and the bond of the bail or a
copy thereof. The plaintiff, within ten days thereafter, may
serve upon the sheriff a notice that he does not accept the
bail, or he must be deemed to have accepted it, and the
sheriff shall be exonerated from liability.

Sec. 81. On the receipt of the notice, the sheriff or de
fendant may, within ten days thereafter, give to the plaintiff
or hh; attorney notice of the justification of the same, or
other bail, (specifying the places of residences and occupa
tions of the latter), before a judge of the court or justice
.of the peace, at a specified time and place, the time to be not
less than five daJ's nor more than ten thereafter. In case
other bail be given there must be a new bond in the form
prescribed in section sevent:,'·four.

~ec. 8~. The qualifications of bail shall be as follows:
1. Each of them shaH be a resident of the Territory; but

no counsellor or attorney at law, sheriff, clerk of the district
court, or other officer of such court, shall be permitted to be,
come bail in any action.

2. Each of the bail sllaH be wortll the amount spechied in
the order of arrest, or the alllount to which the order lIlay
be reduced, as provided in this act, over and above all
debts and liabilities, and exclusive of property exempt from
execution; but the judge or justice, on justification, may 2llow
more than two sureties to justify, severally, in amounh: less
than that expressed in the order, if the whole justification be
equivalent to that of two sufficient bail.

Sec. S;t For the purpose of justification, each of the
bail must attend before the judge or justice of the peace
at the time and place mentioned in the notice, and may be
examined on oath on the part of the plaintiff touching his
'Sufficiency, in such manner as the judge or justice of the
peace, in his discretion, may think proper. The examination
must be reduced to writing and subscribed by the bail, if re
quired by the plaintiff.

Sec. 84.. If the judge or justice find the bail sufficient,
be shall annex the examination to the bond, endorse his al·
lowance thereon and cause them to be filed with the clerk,
and the sheriff shall thereupon be exonerated from liability.

Sec. 85. The defendant may at the time of his arrest,
instead of giving bail, deposit with the sheriff the amount
mentioned in the ordC'r. The sheriff must thereupon give the
defendant a certificate of deposit, and the defendant shall be
discharged out of custody.

Sec. 86. The ,;;heriff shall, within ten davs after the
•
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deposit, pay the same into court, and take from the afficer
receiving the same two certificates of such payment, the one
of which he must deliver to the plaintiff arid the other to the
defendant. Fill' any 'lef'iu~t in ma-king such payment, the
same pro~eedingsmay be had on the official bond of the sheriff
to collect the sum deposited, as in other cases of delinquency.

Sec. 87. If money be deposited, as provided in the
last two sections, bail may be given and justified, upon
notice as hereinbefore provided, at any time before judgment;
and thereupon the judge before whom justification is had,
shall direct in the order of allowance that the money depos
ited be refunded by the sheriff or clerk to the defendant, and
it shall be refunded accordingly. .

Sec. 88. "'hen money shall have been so deposited, if
it remain on deposit at the time of an order or judg
ment for the payment of money to the plaintiff, the clerk
shall, under the direction of the court, apply the same in the
satisfaction thereof, and, after satisfying the judgment, refund
the surplus, if any, to the defendant. If the judgment be in
favor of the defendant, the clerk shall refund to him the whole
sum deposited and remaining unapplied.

Sec. 89. If, after being arrested, the defendant escape
or be rescued, or bail be not given or justified, or a deposit be
not made instead thereof, the sheriff himself shall be liable as
bail; but he may discharge himself from such liability by
the giving and justification of bail, as is hereinbefore pro
vided may be done by the defendant, at any time before pro
cess against the person of the defendant to enforce an order or
judgment in the action.

Sec. 90. If a judgment be recovered against the sheriff
upon his liability as bail, and an execution thereon be re
turned unsatisfied, in whole or in part. the same proceed·
ings may be had on the official bond of the sheriff to collect
the deficiency, as in other cases of delinquency.

Sec. 91. The bail taken on the arrest shall, unless they
justify. or other bail be given or justified. be liable to the
sheriff, by action, for the damages which he may sustain by
reason of such omission.

CHAPTER IX.

Claim to Recover Personal Property.

Sec. 92. The plaintiff in an action to recover the
possession of personal property may, at the time of issuing
the notice,or at any time before answer, claim the immediate
delivery of sllchproperty as herein provided.
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Sec. 93. 'When a delivery is claimed, an affidavit
shall be made by the plaintiff, or by some one in his behalf,
showing:

1. That the plaintiff is the owner of the property claimed
(particularly describing tt), or is lawfully ~ntitled to the
possession thereof, by virtue Qf a special property therein,
the facts in respect to which shall be set forth.

2. That the property is wrongfully detained by the de·
fendant.

3. That the same has not been taken for a tax, assess
Plent, or fine pursuant to a statute, or seized under an execu
tion or attachment against the property of the. plaintiff; or if
so seized, ihat it is by law exempt from such seizure. And

4. The actual value of the property.
Sec. 94. Upon the receipt of the affidavit and a

bond to the defendant. executed by one or more sufficient
sureties, approved by the sheriff, to the effect that they are
bound in double the value of the property, as stated in the
affidavit, for the prosecution of the action. for the return of
propert,y to the defendant. if return thereof be adjudged
and for the payment to him of such sum as may, for any
cause, be recovered against the plaintiff, the sheriff shall
forthwith take the property described in the affidavt. if it
be in the possession of thp defendant or his agent, and retain
it in his custody. He shall also. without delay, serve on the
defendant a copy of the affidavit and bond. by delivering the
same to him personally, if he can be found. or his agent, from
whose possession the property is taken; or if neither can be
found, by leaving them at the usual place of abode of either,
with some person of suitable age and discretion; or, if neither
have any known place of abode, by putting them in the post
office, directed to the defendant, at the postoffice nearest his
place of residencp.

Sec. 95. The defendant m\:ly, within three days after
_the service of a copy of the affidavit and bond, give no
tice to the sheriff that he excepts to the sufficiency of the
sureties; if he fail to do so, he shall be deemed to have waived
all objection to them. -When thp defendant excepts, the
sureties shall justify on notice, in like manner as bail on ar·
rest, and the sheriff shall be responsible for the sufficiency
of the sureties until the objection to them is either waived
as above provided, or until they shall justify, or new sureties
..hall be substituted and justify. If the defendant except to
tbesureties, be cannot reclaim the property, as provided in
the next section.

Sec. 96. At any time before the delivery of the prop·
My to the plaintiff, the defendant may, if he do not ex-
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cept to the sureties of the plaintiff, require the return there
of, upon giving to the sheriff a bond executed by one or more
sufficient sureties to the effect that they are bound in double
the value of the· property, as stated in the affidavit of the
plaintiff, for the delivery thereof to the plaintiff, if such de
livery be adjudged, and for the payment to him of such sum
as may, for any cause, be recovered against the defendant.
If a return of the property be not so required within three
days after the taking and service of notice to the defendant, it
shall be delivered to the plaintiff, except as provided in sec-
tion one hundred and one. .

Sec. 97. The defendant's sureties, upon a notice to the
plaintiff, or his attorney. of not less than two, or m0re than
six days, shall justify in th~ SaJl1e manner ~l:; upon bail Up011

arrest; upon such justification, the sheriff shall deliver the
proper(y to the defendant. The sheriff shall be responlSible
for the defendant's su.reties until they justify, or until Justi
fication is completed, or expressly waived, and may retain the
property until that time; but if they, or others in their place,
fail to justify at the time and place appointed, he shall de
liver the property to the plaintiff. .

Sec. 98. The qualification 'Of sureties and their justifica
tion shall be as prescribed in respect to bail upon an order of
arrest.

Sec. 99. If the property or any part thereof be con
cealed in a building or enclosure. the sheriff shall publicly
demand its delivery. If it be not delivered, he shall cause
the buildinl! or enclosure to be broken open and take the
property into his possession. and if necessary. he may call to
his aid the power of his county. .

Sec. 100. 'Vhen the sheJ;ff shall have taken the prop
erty as herein provided, he shall keep it in a secure place
and deliver it to the party entitled thereto. upon receiving
his lawful fees for taking. and his necessary expenses for
keeping the same.

Sec. 101. If the property taken be claimed by any other
person than the defendant or his agent. and such per·
son make affidavit of his title thereto. or his right to the
pQssession thereof. statinl! the grounds of su~h title or right,
and serve the same upon the sheriff before the delivery of the
property to the plaintiff, the sheriff shall not be bound to keep
the property or deliver it to the plaintiff. unless the plaintiff,
on demand indemnify the sheriff al!ainst such claim by a
bond, executed by two sufficient sureties. accompanied by
their affidavits that they are each worth double the value of
the property, as specified in the affidavit of the plaintiff, over
and a.bove their debts and liabilities. exclusive of property ex·
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empt from execution, and freeholders or householders of the
county; and no claim to such property by any other person
than the defendant or his agent shall be valid against the
sheriff. nnlf'ss made as aforesaid; and' notwitb standing such
claim, wnen :su wade, he illaJ" ;:etain the property a reasonable
time to demand such indemnitv. .

•
Sec. 102. The sheriff shall file the affidavit, with the

proceedings thereon, with the clerk of the court in which
the action is pending, within twenty days after taking the
property mentioned therein; or if the clerk r(~side in another
county, shall mail or forward the same withir: that time.

CHAP'fER X.

Injunctions and Restraining Orders.

Sec. 103. Uestraining orders and injunctions may be
granted by the district court in term time) or by any judge
of the supreme court in vacation.

Sec. 104. "'hen it appears by the complaint that the
plaintiff is entitled to the relief demanded and the relief,
or any part thereof, consists in restraining the commission or
continuance of some act, the commission or continuance of
which during the litigation would produce great injury to the
plaintiff; or when during the litigation, it appears that the
defendant is doing, or threatened, or is about to do, or is pro
curing, or is suffering some act to be done in violation of the
plaintiff's rights respecting the subject of the action and tend
ing to render the judgment ineffectual; or where such relief, or
any part thereof, consists in restraining proceedings upon any
final order or judgment, an injunction may be granted to
restrain such act or proceedings until the further order of the
court, which may afterwards be dissolved or modified ~lpon

motion. And where it appears in the complaint at the com
mencement of the action, or during the pendency thereof,
by affidavit, that the defendant threatens, or is about to re
move or dispose of his property with intent to defraud his
creditors, a temporary injuction may be granted to restrain
the removal or disposition of his property.

Sec. 105. The injunction may be granted at the time
of commencing the action. or at any time afterwards, before
judgment in that proceeding.

Rec. 106. No injunction shall be granted until it
,;;hall appear to the court or judge granting it. that some one
or more of the opposite party concerned. has had reasonable
notice of the time and place (If making the application. except
that in cases of emergency to be shown in the complaint, the
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court may grant a restraining order until notice can be given
and hearing thereon.

Sec. 107. On the hearing of an application for an injunc
tion, each party may read affidavits.

Sec. 108. Upon the granting or continuing an injunc
tion such terms and conditions may be imposed upon the
party obtaining it as may be deemed equitable.

Sec. 109. No injunction or restraining order shall be
granted until the party asking it shall enter into bond
in such a sumas shall be fixed by the court or judge grallting
the order, with surety to the satisfaction of the clerk of the
district court, to the adverse party affected thereby, condi·
tioned to paJ" all damages and costs which may accrue by
reason of the injunction or restraining order. The surf'ties
shall, if required· by the clerk, justify in like manner as bail
upon an arrest, and until they so justify, the clerk shall be
responsible for their sufficiency.

Sec. 110. When an injunction is granted upon the
hearing. after a temporary restraining order, the plaintiff
shall not be required to enter into a second bond, unless the
former shall be deemed insufficient, but the plaintiff and his
surety shall remain liable upon his original bond.

Sec. 111. I t shall not be necessary to issue a writ
of injunction, but the clerk shall issue a copy of the order
of injunction duly certified by him, which shall be forthwith
served by delivering the samt> to the adverse party.

Sec. 112. In application to stay proceedings after
judgment. the plaintiff shall endorse upon his complaint a re
lease of errors in the· judgment whenever required to do se. by
the judge or court.

Sec. 113. An order of injunction shall bind every
person and officer restrained from the time he is informed
thereof.

Rec. 114. When notice of the application for an in
junction has been served upon the adverse party. it shall not
be necessary to serve the order upon him. but he shall be
bound by the injunction as soon as the bond required of the
plaintiff is executed and delivered to the proper officer.

Sec. 115. M-oney collected upon a judgment afterward
~njoined, remaining in the hands of the collecting officer,
shall be paid to the clerk of the court granting the injunction.
subject to the order of the court.

Sec. 116. Whenever it shall appear to any court
granting an order of injunction. or judg-e therf'of in vacation.
by affidavit that any person ha~ wilfully disobeyed the order
after notice thereof. such court or judl!'e shall award an at·
tachment for contempt against the party charged. or ::) rule
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to show cause why it should not issue. The attachment or
rule shall be issued by the clerk of the court, and directed to
the sheriff, and shall be served by him.

Sec. 11i. The attachment for contempt shall be imme·
diately served, by arresting the party charged, and bringing
him into court, if in session, to be dealt with as in other cases
of ~optem9t; and the court shall also take all necessary
measures to secure and indemnify the plaintiff against dam·
ages in the premises.

Sec. 118. If the court is not in session, the officer
making the arrest shall cause the person to enter into a bond,
with surety, to be approved by the officer, conditioned that
he personallJ appear in open court, on the first day of the
next term thereof, to answer such contempt, and that he will
pay to the plaintiff all his damages and costs occasioned by
the breach of the order; and in default thereof, he shall be
committed to the jail of the county until he shall enter into
such bond with surety, or be otherwise legally discharged

Rec. 119. )lotious to dissolye or modify injunctions may
be mad(-' in 0pt'n tourt, at any time nfter th(-' ad,erse party
has had I'paSOnH hIe notice.

Spc. 120. 'Yben an injunction to stay proeeedings
after judgment for debt or damages sball be dissolved, the
court shall award such dmnages not exceedin1!: tpn per cent.
on the judgment. as the court may dpem right, against th
party in whose favor the injunction issued.

Sp('. 121. If an injunction to stay pl'or-eedings. after
verdict or judgment in an action for the recovery of real
estate, or thp posspssion thereof. he dissolved, the damages
assessed against the party obtaining the injunction, shall
include the reasonable rents and profits of the lands recov
ered. and all waste committed after granting the injunction.

Ref'. 122. Upon an order being made dissoldng or
modifying an order of injunction, tlw plaintiff may move the
court to reinstate the order, and thp <,ourt may, in its discre-•
tion, allow thp motion. and appoint a time for hearing the
same before the court, or n time and place for hearing be·,
forf' S0111(' jndgf' tlwr('of. and upon the hparing. the parti(·s
may produce such additional affidavits or depositions as the
court shall direct, and the order of injunction shall be dis
Foiolved. modifif'd. or reinstated. as the court or judge may deem
right. Until thf' hearing of the motion to reinstate the order
of injunction. tbt> order to dif'solve or modifv it. shall hI" sus-

o •

.pendf'd.
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CHAPTER XI

Of Attachments.

25

Sec. 123. In an acHon for the recovery of money, the
plaintiff at the time of commencing suit, by placing in the
hands of the sheriff of the pl"O.per county, the complaint and
notice, or at any time afterwards, may have the property of
the defendant attached in the manner hereinafter prescribed,
as a security for the satisfaction of such judgment as he may
recover.

See. 124. A writ of attachment shall be issued by the
derk of the court in which the action is brought, whenever
tbe plaintiff, his agent, or attorney, shall make affidavit that
a cause of action exists against such defendant, specifying the
amount of such claim over and above all legal set-offs, and
the nature there<>f; that suit thereon has been commenced,
and that, as the affiant verily believes, the defendant,

1. Is a foreign corporation; or
2. I s a non-resident of this Territory; or
3. Is secretly leaving, or has left the Territory, with

intent to binder. defraud. or delay his creditors; or
• •

4. Is about to sell, conve;v, or otherwise dispose of his
property, with like intent; or

5. Is removing, or about to remove his property, subject
to execution, or a material part thereof, out of this Territory,
not leaving enough therein to satisfy the claim of the plain-
tiff; or .

(1. Has concealed, or is attempting to conceal himself,
:so :.hnt the ordinary process of law cannot be served upon
hill!.

Sec. 125. ~0 attachment for the causes mentioned in the
·8econd and third clauses of the preceding section, shall issue
ag-ainst any debtor while his family remains settled within
the clIunty where he usually resided prior to his absence, if
he shall not f'o!Jtinne absent from the Territorv more than OIll~

•
y~ar afft'r he ~hall haxe absentt·\l 1,in.15elf, unless an att~mpt

be made to f.'oI1ceal his P,bsence.
Sec. 126. If the wife or family of the debtor shall refuse,

'01' be unabJt· to giv"'~ an account (If tIl(-' ,'ause of his absente,
or' the pl:l<:f> where he may be fOllTlU; 01' shall give a false ac
count of (lithe'I, such refusal, inOlhility 01' false account, shali
ue UPl'UH'd [in attempt to conce~ll his ~I bsence.

Sec. 127. The plaintiff, or some one in his behalf, shall,
before the wl'it issue~ e:x:ecute a bon r] in a sum equal to the
amount <'Ia imed, witb sufficient F'urety, to be approved by
the clerk, payable to the defendant, to the effect that the
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plaintiff will duly prosecute hi8 proceeding in attachment,
and will pa~v all damages which may be sustained by the de
fendant, if the proceedings of the plaintiff shall be wrongful
and oppressive.

Sec. 128. The writ shall be directed and delivered to the
sherift'. It ~hall require him to seize and take into his posses
tlion, the property of the defendant in his county, not exempt
from execution, or sufficient thereof to satisfy the amount of
the lllainW'fs claim and costs.,.

Sec. 129. 'Writs of·attachment may be issued to the sheriff
of an,} {ltber county, and several of them may, at the option
of the plaintiff, be issued at. the same time, or in succession;
but the costs only of such as have been executed, in whole or
in part, shall be recovered against the def('ndant, unless other
wise directed by the court. The plaintiff shall not have judg
ment in any such action, except in some one of the following

•eases, YlZ;

1. W hen the defendant shall have bt>en personally served
with process; or,

~. When proper!;y of the defendant shall have been at
tached in the district or county where the f. ::tion is brought;
or,

~:. 'Yhen a garnishet> shall havt> been summoned in the
district or county wh€l'e the action is brought, who shall be
found to be indebted to the defendant, or to haTe property or
astlets in his hands subject to the attachment.

Sec. 130. A writ of attaehmt>nt may be issued and exe
cuted on Sunday, if the plaintiff will, show in his affidavit that
the defendant is about to absC'ond on that day to the injury
of .:he plaintiff.

Sec. 131. The sheriff tlhall proceed. with the assistance
of a disinterested and credible householder of the county, to
attach the lands and tenements, goods and chattels of the
defendant, subject to execution, and shall, with the assistance
of li:uch householder, make an inventory and appraisement
thereof, and return the same with the writ.

Sec. 182. A writ of attadlll1ent binds the defendant's
property from the time it is served.

Sec. 133. The defendant's per80nal property shall be
11r8t taken under an attachment; if enough thereof is not found
to satisfy the plaintiff's claim and costs of the action, then
his real estate. If, after a writ of attachment is placed in
the hands of the sheriff, any property of the defendant is reo
moved from the county, the sheriff may pur8ue and seize the
snme in anJ countJ within three days after the removal
thereof.
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Sec. 134. The estate, property,and interest descended to
non-J;'esident heirs, or devisees, or vested in non-resident ex
ecutors or administrators of decedents, shall be liable to an
attachment for debt, or other demands against decedent's
€~tate.

Sec. 135. The defendant, or other person, having posses
sion of property attached, ma;y have the same, or any part
thereof, delivered to him, by executing and delivering to the
sheriff a bond, with surety approved by the sheriff, payable
to the plaintiff, to the effect that such property shall be prop·
erly kept and taken care of, and shall be delivered to the
sheriff on demand, or so much thereof as may be required to
be sold on execution, to satisfy any judgment which may be
recovered against him in the action, or that he will pay the
appraised value of the property, not exceeding the amount of
the judgment and costs.

Hec. 13ft Whenever an:r person, other than the defend·
ant, shall claim any property attached, the right of property
may be tried, as in cases of property taken in execution, and
the claimant, haying notice of the attachment, shall be bound
to prosecute him claim, as in such cases, or be barred of his
right against the officer or person serving the writ.

SfiC. 1:37. The defendant or elaimant of anvattached
•

property, ma~' be required by the court to attend before it,
and give information, on oath, respecting the property.

Sec. 138. An attachment shallonlv bind the interest of•
the defendant, subject to the rights existing at the time of the
:attachment, of any other person to the property.

Sec. 139. If the defendant. at any time before judgment,
'shall appear and answer to the complaint of the plaintiff,
and shall satisfy the court or judge in vacation that the cause
.alleged in the affidavit did not exist at the time the writ is
sued, the attachment shall be dismissed at the cost of the
plaintiff, who shall also be liable to the defendant; and the
attachment shall also be dismissed at any time after answer
before judgment, when the defendant shall satisfy the court,
or judge in vacation, that the alleged causes upon which the
writ issued, have ceased to exist; in this case the costs to abide
the issue of the action, and in case the aH~chment shall be
dismissed as above, the action may be fUi L.oJ.er prosecuted to
final judgment, as in cases where the summons has been
served.

Se<'. 140. If the defendant, or other person in his behalf,
at m:y time before judgment shall execute a bond to the plain
tiff, and to each plaintiff who has filed his complaint under the
attachment, with sufficient surety, to be approved by the
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court, clerk, or sheriff, to the effect that the defendant will
appear to the action, and will perform the judgment of the
court, the attachment shall be discharged, and. restitution
made of any property taken under it, or the proceeds thereof.

Sec. 141. When personal property attached is ()f a 'per
ishable nature, or its keeping expensive, the court may direct
the sheriff to sell it at public auction, on reasonable' notice.
If the property is liable to immediate damages, the sheriff, in
vacation, may sell it, by giving ten days' notice, without· an
order of court, and the proceeds of all sales shall be deposited
with the clerk.

Sec. 142. The sheriff shall be all()wed his reasonable 'and
necessary expenses for keeping attached property, to be paid
by the plaintiff and taxed in the bill of costs; and if the plain
tiff shall fail to pay such expenses, as they accrue, or advance
them to the sheriff, the sheriff ma;y give the plaintiff written
notice, that unless so paid or advanced, he will release the
property, and after the expiration of forty-eight hours from
the service of such notice upon the plaintiff or his att()rney,
the sheriff may, if such expenses are not paid or advanced, re
turn, at the cost of the plaintiff, said property to the person
from whom, or to the place where it was taken ; and if all the
property so attached shall be so returned, the action shall be
dismissed at the cost of the plaintiff.

Sec. 143. If at: the time a writ of attachment issues, or at
any time afterwards, the plaintiff, or other person in his be
half, shall file with the clerk an affidavit, that he has good
reason to believe that any person (naming him) has property
of the defendant, of any description. in his possession or un
der his control, which the sheriff cannot attach by virtue of
such writ; or that such person is indebted to the defendant,
or has the control or agency of any property, moneys, credits,
or effects; or that the defendant has any shares or interest in
the stock of any association or corporation, the clerk shall is
sue a summons, notifying such person, corporation or asso
ciation, to appear at the ensuing term of the court, and answer
a garnishee in the action. The summons shall be directed t()
the sheriff. and served and returned h, him in the same man-

• •
ner as notice is served and returned in the commencement of
civil actions.

Sec. 144. From the da;v of the service of the summons, as
provided in section one hundred and forty-three. the' g-arnishee
shall be accountablf' to the plaintiff in the action. for the
amount of ID()ney, property, or credits in his hands, or due and
owing- from him to the defendant.

Sec. 145. It shall be the duty of any officer or agent of 3,.ll
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association or corporation, and of every other person sum
moned as a garnishee, when served, or within fifteen' days af
terwards, to furnish the sheriff with a certificate of the nom
bel' of shares or rights of the defendants in the stock of such
corporation or association, or a description of the property
held by such corporation, association, or person belonging to
or for the benefit of the defendant. or the amount of the debt,

owing to the defendant by such association, corporation, or
person, whether due or not; which certificate shall be returned
by the sheriff with the summons. If such officer, agent or
person refuse so to do, he may be required by the court to at
tend before it, and be examined on oath concerning the same,
and obedience to the orders may be enforced by attachment as
for contempt.

Sec. 146. 'Whenever any garnishee, being duly summon
ed, fail to appear and make discovery as required by law, or
fails to answer or demur to the matters set forth against him
in the affidavit, or additional complaint or interrogatories,
such matters may be taken for confessed, or judgment entered
by default, as the case may require, or he may be examined
under oath touching all the matters charged in the affidavit
or additional complaint; and all such proceedings, pleadings
and process, shall be had according to the practice in other
cases, as shall be necessary to determine the rights of the
parties under a final judgment.

Sec. 147. If any plainti"ff. or other person in his be
half, shall satisfy the court or judge in the manner required
in this act, of the existence of any of the cause~ authorizing
an arrest in eivil action against any garnishee. he may have
an order for a warrant of arrest. which shall be issued, and
the same proceedings had thereon as in ordinary cases of ar
rest in civil action.

Rec. 148. Final judgment shall not be rendered ag;ainst
a garnishee until the action against the defendant in attach
ment is determined; and if the plaintiff fails to recover judg
met either against the defendant or the garnishee, the gar
nishee shall be discharged, and recover his costs.

Rec. 14!). Thf> return of "no property found;" upon the
writ of attachment, shall not affect the proceedings against·
the garnishee.

See. 150. If the plaintiff recover judgment against the
defendant, and the garnishee deliver up to the sheriff, before
judgment against him, all the defendant's goods and chattels,
01' other effects in his possession, subject to execution or a
~uftlcient amount thereof to satisfy the plaintiff's judgment, or
an inventory thereof, and pay to the sheriff, or into court, all

•
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moneys due from hi~ or belonging to the defendant, or a suf
ficient amount thereof to satisfy the plaintiff's judgment, the
costs in the proceeding against the garnishee shall be paid
by the defendant; but if the garnishee shall not appear, or if
appearing, shall refuse truly to. confess the matter alleged
and on th"trial the plaintiff shall recover judgment against
him, or if he admit that he has moneys, credits, or effects be
longing to the defendant in his hand'S, and shall refuse 10 pay
or deliver the same as above provided, he shall pay costs.

Sec. 151. A garnishee in attachment shall not be con
pelled in any case, to payor perform any contract in any
other manner, or at any other time than he would be bound
to do for the defendant in attachment.

Sec. 152. A garnishee may pay the moneys owing to the
defendant b;y him, to the sheriff, or into court, and shall be
discharged. from liability to the defendant for moneJ so paid,
not exceeding the plaintiff's claim; and not be liable for costs
if paid at or before the first term after the writ or notice is
served upon the garnishee, or as soon as the same shall be
done.

Sec. 153. A garnishee, or officer of a corporation sum
owned as a garnishee, at any time after fifteen daJs from the
service of the summons, may be examined in open court on
oath, and if it be discovered on such examination that at the
tillip, or after the service of the summons upon him, he or the
corporation was possessed of any property of the defendant,
or was indebted to him, the court may order the delivery of
such property, and the payment of any such indebtedness into
court, or the execution of a bond by the garnishee, with suf·
ficient sureties, to be approved by the court. payable to thf'
plaintiff, to the effect that the indebtedness shall be paid, or
the property forthcoming, as the court shall direct.

Sec. 154. Any creditor of the defendant, upon commenc
ing his suit, or afterwards, upon filing bond and affidavit as
hereinbefore required, shall have a writ of attachment issued,
or any pers'on summoned. as garnishee, or held to bail, and
propound interrogatories to the garnishee, and enforce an
swer thereto, in like manner as the drst attaching creditor.

Sec. 155. Any defendant against whom a writ of attach
ment has been issued. may, after appearing to the action,
lUove to have the attaohment discharged and restitution
awarded of any property taken under it; but an appearance
to an action shall not operate to discharge the attachment, un
less a bond be filed as required in section ora' hundred and
forty. If the defendant appear and judgment be ren
dered in favor of the plaintiff, and any part thereof remain



LAWS OF WASHINGTON, . 31

un!Satisfied, after exhausting. the property attached, such
indg'ment shall be deemed a judgment against the defendant
~[Jersollally, and shall have the same effect as othf'r judgments
and execution shall issue thereon accordingly for the collec
tion of such residue. If the plaintiff's bond be insufficient, he
shall have a reasonable time to file an additional one.

Sec. 156. If the judgment in the action is rendered for
the defendant, the attachment shall be discharged, and the
property attached or its proceeds returned to him.

Sec. 157. If judgment in the action be rendered for the
plaintiff, or one or more of several plaintiffs, and sufficient
proof be made of the goods, chattels, rights, credits, moneys
and t,ffects in possession of the garnishee, the court shall also
give judgment in favor of the plaintiff or plaintiffs, against
the garnishee, or the property of the defendant, or both, as
the case may require, which may be enforced by execution.

Sec. 158. After judgment for the plaintiff, or one or more
of several plaintiffs, property attached and remaining unsold
lllav be sold on execution as in othel' cases.•

Sec. 159. The money realized from the attachment and
garnishee, shall under the direetion of the court, after paying
all ('o~ts and expenses, and the debt of the creditor who com
menced the attachment, provided sufficient shall have been
attached on writs issued by him, be paid to the several
creditors in proportion to the amount .of their several claims
as adjusted. and the surplus, if any, shall be paid to the de
fendant.

See. HiO.. Every defendant shall be entitled to an action•

on the bond of the plaintiff or ereditor, by whose proceedings
in attachment he shall have been aggrieved, if it shall appear
that the proceedings were wrongful and oppressive, and he
flhall recover dama~es at the discretion of a jury: Provided,
If the plaintiff shall have recovered judgment against the de
fendant in the original suit, the amount of such judgment may
he set off against any judgment recovered on the bond.

Sec. 161. W"hen an order of attachment is fullv executed•
••

or discharged, the sheriff shall return the same, with his pro-
ceedings thereon. to the court.

CHAPTER XII.

Of Receiver and Deposits in Court.

Sec. 162. A receiver may be appointed by the court
in the following cases:

.1. In an action by a vendor to vacate a fraudulent pur-
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chase of property, or by a creditor to subject any property
or fund to his claim.

2. In actions between partners, or otller persons joint
IJ interested in any property or fund.

3. In all actions where it is' shown that the property,
fund or rent and profits in controversy is in danger of be
ing lost, removed or materially injured.

4. In actions by a mortgagee for the foreclosure of a
mortgage and the sale of the mortgaged property, when it
appears that such property is in danger of being ~o:'Jt, re
moved, or materially injured; or when such property if" in
sufficient to discharge the mortgage debt, to secure the appli
cation of the rents and profits iH:cruing, before a sale can be
bad.

5. When a corporation has been dissolved, or is ilJsol
vent, or is in imminent danger of insolvency, or has forfeited
its corporate rights.

6. And in such other cases as may be provided for by
law, or when, in the discretion of the court it may be ueces
sary to secure ample justice to the parties.

Sec. 163. No party or attorney or other person interested
in an action, shall be appointed receiver therein.

See. 164. Before entering upon his duties, the re
ceiver must be sworn to perform them faithfully, and with
one or more sureties, approved by the court, execute a bond
to such person as the court may direct, conditioned that he
will faithfully dischar/1:e the duties of receiver in the aetion,
and obey the orders of the court therein.

Sec. 165. 'Yhen it is admitted by the pleading or
examination of a party, that he has in his possession, or un
der his control, any money, or other thin/1: capable of ,'Jeliv
ery, which being the subject of the liti/1:ation, is held by him
as trustee for another party, or which belongs or is due to an
other party, the court may order the same to be deposited
in court, or delivered to such party, with or without secur
ity, subject to the further direction of the court.

Sec. 166. Whenever, in the exercise of its author
ity, a court shall have ordered the deposit or delivery of
money or other thing, and the order is disobeyed, the court,
beside8 puni8hing the disobedience as for contempt, may make
an order requiring the sheriff to take the money or thin/1:,
and deposit or deliver it, in conformity with the direction of
the court.

Sec. 167. Money deposited, or paid into court in
an action, shall not be loaned out. unless, with the consent
of aU parties having an interest in, or making cla.im to the
same.

'[-'8
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Sec. 168. The receiver shall have power, under the con
trol of the court, to bring and defend actions, to take and keep
possession of the property, to receive rents, collect debts and
generally to do such acts respecting the· property as the court
may authorize.
. Sec. 169. 'Yhen the answer of the defendant ad-

mits part of the plaintiff's claim to be just, the court, on mo
tion, may order the defendant to satisfy that part of the daim,
1\nd may enforce the order by execution or attachment.

CHAP'fER XIII.

Of Issue's in Civil Actions.

Sec. 170. Issues arise upon the pleadings when a
fact or conclusion of law is waintained by the one party,
.and controverted by the other, and are of two kinds:

1. Of law; and
2. Of fact.
Sec. 171. An issue of law arises upon a demurrer to the

<complaint, answer, or reply, or to some part thereof.
8ec. 172. An issue of facts arises:
1. Upon a material allegation in the complaint, contro

verted by the answer; or• •

2. Upon new matter or a set-off, controverted by the re-
ply; or •

3. Upon new matter in the reply.
Sec. 173. Issues both of law and of fact may arise

upon different pacts of the pleadings in the same action. In
such cases, the issues of law shall be first tried, unless the
court otherwise direct.

CHAPTER XIV.

Of the Trial of Civil Actions.

8ec. 174. An issue of law shall be tried by the court, un·
less referred upon consent as provided in this act. An issue of
fact shall be tried by a jury, unless a jury trial be waived,
or a reference be ordered, as provided in this act.

Sec. 175. A motion to· continue a trial on the ground
of the absence of evidence, shall only be made upon affidavit
showing the materiality of the evidence expected to be ob
tained, and that due dilgence has been used to procure it.
'rhe court may also require the moving party to state, upon
affidavit the evidence which he expects to obtain; and if the
adverse party admit that such evidence would be given, and
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that it be considered as actually given on the trial, or offered
and overruled as improper, the trial shall not be continued.

Sec. 176. When the acti'on is called for trial, the
clerk shall prepare separate ballots, containing. the nam('s of
the jurors summoned, who have appeared and not been ex·
cused, and deposit them in a box. He shall then draw from
the box twelve names, and the persons whose· names are
drawn shall constitute the jury. If the ballots become ex
hausted, before the jury is complete, or if from any cause, a
juror or jurors be excused or discharged, the sheriff, under
the direction of the court, shall summon from the bystanders.
citizens of the county so many qualified persons as may be nec
essary to complete the jury. The jury shall consist of twelve
persons, unless the parties consent to a less number. The
parties may consent to any number not less than three, and
such consent shall be entered by the clerk on the minutes of the
trial.

Sec. 177. Either parfy may challenge the jurors.
but when there are several parties on either side, they shall
join in a challenge. before it can be made. The challenge
shall be to individual jurors, and shall be peremptory or for"
cause. Each party shall be entitled to thret' pl:'remptory chal
lenges.

Sec. 178. Challenges for cause may be taken on one or
more of the followinf{ grounds: 1st. A want of any of the
qualifications prescribed by law to render a person r..llmpetent
as a juror. 2d. Consanguinity or affinity within the third
degree, to either party. 3d. Standing in relation of guardian
and ward, master and servant, employer and clerk, 01' prinCi
pal and agent, to either party; or being a member of the family
of either party; or a partner in businesl'; with either party; or
being security on any bond for either party. 4th. Interest
on the part of the juror in the event of the action, or in the
main question involved in the action. 5th. Having formed
or expressed an unqualified opinion or belief as to the merits
of the action. 6th. The existence of a state of mind in the
juror evincing enmity against either party, or under bias,
in favor of either party.

Sec. 179. Challenges for cause shall be tried by the court.
The juror challenged, and any other person as a witness, may
be examined on the trial of the challenge.

Sec. 180. As soon as the jury is full, an oath or affirma
tion shall be administered to the jurors, in Aubstance. that
they will well and truly try the matter in issue between the
plaintiff and the defendant, and a true verdict give, according
to the evidence.

Sec.. 181. When the jury is full and sworn, the ballots
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(.~ontaining the names of the jurors sworn shall be laid aside
till the jury so sworn is discharged, and then they shall be
returned to the box; and every ballot drawn containing the
name of a juror not so sworn, shall be returned to the box as
soon as the jury is completed.

Sec. 182. 'I.'he jurors lllay be kept together, in charge of
a proper officer, or may, in the discretion of the court, at any
time before the submission of the case to the jury, be per·
mitted to separate. I either ca,se they may be admonished by
the court that it is their duty not to converse with any person,
or allow any other person to converse with them, or among
themselves on any subject connected with the trial, or to ex·
press any opinion thereon, until the case is finally submitted
to them.

See. 188. If, after the impanneling of the jury, and before
a verdict, a juror become sick, so as to be unable to perform
his duty, the court may order him lobe discharged. In that
case, unless the parties agree to pron'ed with the other jurors
a nt'w juror may be sworn, and the trial began anew; or the
jury may be discharged, and a new jury, then or afterwards,
impanneled.

~t'e. 184. 'Yhen tIll:' eddence is completed the plaintiff or
party having the burden of proof, may, by himself, or counsel.
address the court and jury upon the law and facts of the case;
after which the other party may address the court and jury
in like manner, and be followed by the party first addressing
the court, by himself or one counsel. The court shall then
proceed to charge the jury upon the law in the case, to which
('harge, or any part thereof, at any time before the jury reo
turn the verdict, either party shall have the right to except;
but no exception shall be regarded by the supreme court, un·
less thp same shall specify the particular parts excepted to.

Sec. 185. Either part~' shall have the privilege of request·
ing said charge to be made in writing, and may also ask the
court to give instructions, and if the court refuse to give such
instructions, the party asking the same may except.

Sec. 186. The jury may either decide in the court room, or
retire for deliberation. If they retire, they shall be kept to
gether in a room provided f·or them, or some other convenient
place, under the charge of one or more officers, until they
agree upon their verdict, or are discharged. The officer shall.
to the utmost of his ability, keep the jury together, separate
from other persons. He shall not suffer any communication
to be made to them, or make any himself, unless by order of
the court, except to ask them if they have agreed upon their
verdiot; and he shall not, before the verdict is renderd oom·
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municate to any person the state of their deliberations, o~

the verdict agreed upon.
Sec. 187. Upon retiring for deliberation, the jury'

may take with them the pleadings in the cause, and all papers
which haye been received as evidence on the trial, (except de
position!;!,) or copies of such parts of the public records or
private documents giYen in evidence, as ought not, in the
opinion of the court, to be taken from the person haYing them
• •
III pos'sesslOn.

Sec. 188. After the jury have retired for delibera·
tion, if there be a disagreement between them as to any part
of the testimony, or if they desire to be informed of any
point of law arising in the cause, they may require the officer
to conduct them into court. Upon their being brought into
court the information required shall be giYen in the presence
of or after notice to the parties, or counsel.

Sec. 189. \Yhile the jury are absent the court may
adjourn from time to time, in respect to other business, but
it is nevertheless to be deemed open for eyery purpose con
nected with the cause submitted to the jury until a verdict is
rendered or the jury is discharged. A final adjournment of
the court discharges the jury.

CHAPTER XV.

Of the Verdict.

Sec. 190. The verdict of a J'urv is either o'enerat
~ !:>

or special. A general verdict is that by which the jury pro-
nounces generally upon all or any of the issues either in favor
of the plaintiff or defendant. A special verdict is that by
which the jury find the facts, only, leaving the judgment to
the court. .

Sec. 191. In an action for the recovery of specific
personal property, if the property have not been delivered to
the plaintiff, or the defendant by his answer claim a return
thereof, the jury shall assess the value of the property if their
verdict be in favor of the plaintiff, or if they find in favor uf the
defendant and that he is entitled to a return thereof, and may
at the same time assess the damages, if any are claimed in
the complaint or answer, which the prevailing party has
sustained by reason of the detention or taking and withhold
ing such property.

Sec. 192. In every action for the recovery of money
only, or specific real propert~, the j~ry, in their discretion,
may render a general or speCIal verdIct. In all other cases,
the court may direct the jury to find a special verdict in writ
ing upon all or any of the issues, and in all cases may instruct
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them, if they render a general verdict, to find upon particu
lar questions of facts, to be stated in writing, and may direct
a written finding thereon. The special verdict or finding
shall be filed with the clerk and entered upon the minutes.

Sec. 193. "Then a special finding of facts shall be
inconsistent with the general verdict, the former shall con
trol the latter, and the court shall give judgment accordingly.

Sec. 194. '\Then a verdict is found for the plaintiff
in an action for the recovery of money, or for the defendant
when a set-off for the recovery of money is established beyond
the amount of the plaintiff's claim established, the jury shall
also assess the amount of the recovery, when the court give
judgment for the plaintiff on the answer.

Ape. 195. If the verdict be informal, it may be corrected
by the jury under the advice of the court, or the jury may be
again sent out. When rendered, the party in whose favor the
verdict shall be, shall, before the same is recorded, pay to
the clerk the sum of twelve dollars as a jury fee, which shall
be taxed against the opposite party as a part of the costs, and
no other jury fee shall be taxed in the case.

CHAPTER XVI.

Trial by the Court.

Sec. 196. Trial by jury may, with the assent of the
court, be waived by the several parties in the manner foHow-
•mg:

1. By failing to appear at the trial.
2. By written consent, in person or by attorney, filed with

the clerk.
3. By oral consent in open court entered in the minutes.
Sec. 197. Upon the trial of an issue of fact hy the

court, its decision shall be given in writing and filed with
the clerk. In giving the decision, the facts found and the con
clusions of law shall be separately stated. Judgment upon
the decision shall be entered accordingly.

CHAPTER XVII.

Trial by Referees.

Sec. 198. All or any of the issues in the action whether
of fact or law, or both, may be referred upon the written con·
sent of the parties.

Sec. 199. When the parties do not consent, the court
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may, upon the application of either, or of its own motion,
direct a reference in the following cases:

1. 'Vhen the trial of an issue of fact shall require the ex·
amination of a long account on either side, in which cas~ the
referees may be directed to hear and decide the whole issue,
or to report any specific question of fact involved therein; or,

2. When the taking of an account shall be necessary for
the information of the court, before judgment upon an issue
at law, or for carrying a ju,dgment or order into effect; or,

3. When a' question of fact other than upon the plead
ings shall arist', upon motion or otherwise, in any stage of
the action; 0!',

4. 'Vhen it is necessary for the information of the eourt•
in a special proceeding.

Rp(~. jOO. .\ refer'enee lIJay be orderpd to any person
or persons not exceeding three, agreed upon by the parties. If
the parties do not agree the court or judgf' may appoint one
or more, not excef'ding thref' who reside in the county in which
the action is brought 01' the proeeedings is tria blp.

~e(', 201. 'Yhpn the appointnH'nt of l'dees is made by
the court or judge, each referee shall be:

1. Qualified as a juror as provided by statute.
~. ('ollllwtpnt as a juror between the parties.
Ree. :!02, The trial by referef's shall be conduded in the

•
same l1WUlWr as a trial by the court. Thev shall first be sworn• •
well and faithfully to discharge their duties as such referf'f's,
and shall haye the same powel' to administer oaths to wit
nf'sses, and to grant continuant,es as the court upon such
trial. They shall statf' the facts found and the conclusions of•
law, separately, and theiJ' decision shall be given, and may
bf' excepted to and reviewf'd in like manner. The report of
the reff'rees upon the whole issue shall stand as the decision
of the court, and judgment may be entered thereon at the next
term of the court after the decision is made, in the same man·
ner as if the action had been tried bv the court. 'Vhen the

"
reference to repQrt the fact, the report shall have the effect
of a special vf'rdict.

Rec, 303. An exeeption is an objection takf'n at the trial
to a deeision upon matter of law, whf'ther such trial be by
jury, court or referef's, and whether the decision be made
during the formation of a jury, or in the admission of evl
dencf', or in the charge to the jury, or at any other time from
the calling of the action for trial to the rendering of the ver
dict or decision. But no exception shall be regarded on a
motion for a new trial or on an appeal, unless the exception
be matf'riaI and effect the substantial rights of the parties.

Sec. 204. The point of exception shall be taken at the
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time when the decision is made; be particlllarly stated in writ
ing, a.ud may be signed by the judge and fHed·with the clerk,.
or may, by order of the court, be entered at large upon the
journal. . . . '

Sec. 205. No particular form of exception shall be re
quired. The objection shall be stated, with so much of the
evidence or other matter as is necessary to explain it, but no
more.

Sec. 206. \Vhen a cause has been tried by the court or by
referees, and the decision or report is not made immediately
after the closing of the testimony, the decision or report shall
be deemed excepted to on a motion for a new trial or on ap
peal, without any special notice that an exception is taken
thereto.

CHAPTER XVIII.

New Trial.

Sec. 207.' A new trial is a re-examination of an is
sue in the same court after a trial and decision by a jury,
court or referees.

Sec. 208. The former verdict or other decision may,
be vacated and a new trial granted, on the application of the
party aggrieved, for any of the following causes materially
affecting the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury or
adverse party; or any order of the court, or abuse of discretion
by which such party was prevented from having a fair trial.

2. Misconduct of prevailing party or jury.
3. Accident or surprise which ordinary prudence could

not have guarded against.
4. Newly discovered evidence, material for the party

making the application, which he could not with reasonable
diligence have discovered and produced at the trial.

5. Excessive damages, appearing to have been given un
der the influence of passion or prejudice.

7. Insufficiency of the evidence to justify thev;erdict or
other decision, or that it is against law..

Sec. 209. When the application is made for a cause men
tioned in the first, second, third and fourth subdivisions of
the last preceding section, the facts upon which it is based
shall be made toappear by affidavit.· For any other cause it
shall be made upon a written statement.

.Sec. 210. Notice of an intended motion for a new trial
8h1\11 be on the day when the verdict is rendered, or within
two days thereafter; and all motions shall be made during
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the term at which a cause is tried, unless for good cause the
court allow further timeo

Sec.211. If the application be made upon affidavits filed,
the adverse party may use counter affidavits on the hearing,
but such counter affidavits shall be filed with the clerk pre
vious to the hearing.

CHAPTER XIX.

Judgment in General.

Sec. 212. A judgment is the final determination of the
rights of the parties to the action.

Sec. 213. Judgment may be given for one or
more of several plaintiffs and for or against one or more of
several defendants; and it ma;y, when the justice of the case
requires it, determine the ultimate rights of the parties on
each side, as between themselves.

Sec. 214. In an action against several defendants, the
court may, in its discretion, render judgment against one
or more of them, whenever a several judgment is proper, leav
ing the action to proceed against the others.

Sec. 215. An action may be dismissed, or a judgment of
non-suit entered in the following cases;

1. By the plaintiff himself, at any time, either in term
time or in vacation, before the jury retire to consider of their
verdict, unless set-off be interpvsed as a defense, or unless the
defendant sets up a counter claim to the specific property or
thing which is the subject matter of the action.

2. By either party, upon the written consent of the
otnec.

3. By the court, when the plaintiff fails to appear on trial,
and the defendant appears and asks for a di!'!!TliRsaI.

4. By the court, when upon the trial and before the final
submission of the case, the plaintiff abandons it.

5. By the court, on the refusal or neglect of the plaintift
to make the necessary parties, after having been ordered by
the court.

6. By the court, on the application of some of the de
fendants, where there are others wnom the plaintiff fails to
prosecute with diligence.

7. By the court for disobedience by the plaintiff of an or
der concerning the proceedings in the action.

8. By the court, upon motion of the defendant, when
upon the trial, the plaintiff fails to prove a sufficient cause
for the jury.
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Sec. 216. In every case other than those mentioned in the
last section, the judgment shall be rendered on the merits.

CHAPTER XX.

Judgment by Default.

Sec. 217. Judgment may be had on proof of the service
of the complaint and notice, if the defendant fail to answer the
complaint as follows:

1. In an action arising upon a contract for the recovery
of money only, if no answer be filed with the clerk of the
court within the time prescribed by law, or such further time
as may have been granted, the court upon the application of
the plaintiff, may direct the clerk to enter the default of the
defendant and immediately thereafter enter judgment for the
amount mentioned in the complaint, including the costs
against the defendant, or against one or more of several de
fendants, in the cases provided for in section twenty-five of
this act. .

2. In other actions, if no answer be filed with the clerk
of the court within the time prescribed by law or such further
time as may have been granted, the court shall in like man·
ner direct the clerk to enter the default of the defendant; and
thereafter the plaintiff may apply at that or any subsequent
term of the court for the relief demanded in the complaint.
If the taking of an account or other proof of any fact be neces·
sary to enable the court to give judgment or to carry the
judgment into effect, the court may take the account, or hear
the proof, or may. in its discretion. order a reference for that
purpose. And when the action is for the recovery of dam
ages only, or of specific, real, or personal property, with dam
ages for the withholding thereof, the court may order the
damages to be assessed by a jury; or if to determine the amount
of damages the examination of a long account be necessary,
by a reference. as above provided.

3. In actions when the service shall be by publication,
the plaintiff may in like manner apply for judgment, and the
court shall thereupon require proof to be made of the demand
mentioned in the complaint, and if the defendant be not a resi
dent of the Territory, shall require the plaintiff or his agent to
be examined on oath respecting any payments that have been
made to the plaintiff, or to anyone for his use on account of
such demand, and may render judgment for the amount which
he is entitled to recover. Before rendering judgment the court
may, in its discretion, require the plaintiff to cause to be filed
satisfactory security to abide the order of the court touching
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the restitution of any property collected or received under the
judgment, in case the defendant or his representatives shall
be admitted to defend the action and !mcceed in the defense.

4. The court may, in its discretion, before final judgment,
set aside any default, upon affidavit showing good and sufficient
cause, and upon such terms as may be deenwd reasonable.

CHAPTER XXI.

Judgment by Confession.

Sec. 218. It shall be tIle duty of any clerk of a district
oourt in this Territory, on the application of any person being
the original holder, or assignee of such holder, of a note, bond
or other instrument or writing, in which judgment is confessed
or containing a warrant to any attorney or other person to
confess a judgment, to enter judgment against tile person or
persons who executed the same, for the amount which from
~he fa-ee of said instrument may appear to be due, without the
agency of an attorney, or complaint or notice filed; said judg
ment to bear the rate of interest specified in said note, bond
or instrument of writing, and if no rate of interest is specified
therein, the legal rate of interest, with such stay of execution
as may be mentioned therein; for which entry, said clerk shall
be entitled to receive from said defendant a fee of one dollar.
Said clerk shall particularly enter on his docket the date and
tenor of the instrument of writing on which said judgment is
founded, which shall have the same force and effect as if com
plaint and notice had~been duly served and filed, or judgment
obtained in open court, and in term time; and the defendant
shall not be liable for any other costs upon said judgment,
other than the costs of enforcing the collection thereof.

Sec. 219. Judgments confessed in 'accordance with the
preceding section shall be similar in all respects to othel"
judgments, and shall take effect and be a lien from the day
upon which they are rendered: Provided, That a certified
transcript thereof shall be filed in the office of the auditor of
the county in which property may be situated, before such
judgment shall be a lien thereon.

CHAPTER XXII.

Of the Mode of Taking and Entering .Judgments.

Sec. 220. 'When a trial by jury has been had
judgment shall be entered in conformity to the verdict, at
the term during which it is rendered, unless an affidavit or
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statement of grounds for a new trial shall be filed, or unless
the court order the case to be reserved for argument or fur
ther consideration, or grant a stay of proceedings.

Sec. 221. When the case is reserved for argument
or further consideration, as mentioned in the last section, it
way be brought by either party before the court for argument,
at the first term thereafter.

Sec. 222. If a set-'Off established at the trial, ex
ceed the plaintiff's demand so established, judgment for the
defendant shall be given for the excess; or if it appear that
the defendant is entitled to any other affirmative relief, judg
ment shall be given accordingly.

Sec. 223. In an action to recover the possession of
personal property, judgment for the plaintiff may be for the
possession or the value thereof, in case a delivery cannot be
had, and damages for the detention. If the property has been
delivered to the plaintiff, and the defendant claim a return
thereof, judgment for the defendant may be for a return of
the property, or the value thereof, in case a return cannot be
had, and damages for taking and withholding the same.

Sec. 224. Immediately after entering the judgment, the
clerk shall attach together all the papers in the case and care·
fully keep them in his office.

Sec. 225. E,ery clerk shall keep in his office a well·
bound book, to be called the execution docket, which shall be
a public record and open during the usual business hours to aU
persons desirous of inspecting it.

Sec. 226. Within twenty days after the dose of any
term of the court, the clerk shall enter in said execution docket
a statement of each final judgment rendered at such term, con-

• •tammg:
1. The names at length of all the parties.
2. The date of the judgment and against whom ren

dered.
~. The amount or nature of the judgment and costs.
4. An abstract of the costs of each party, and to whom

belonging.
Rf'c. 227. The clerk 8hall also enter in his execu

tion docket a minute, in like manner, of any transcript of a
judgment from the supreme court, or from any other district
court of the Territory, or from a justice of the peace, when
the same are presented to him for that purpose, as shall be
provided for by law. .

Sec. 228. He shall leave space on the same page, if
practicable. with each case, in which he shall enter. in the
order in which they occur, all the proceedings subsequent to
the judgment in said case, until its final satisfaction, includ-
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ing the time when and to what county the execution is issued
and when returned, and the return or substance thereof.
When the execution is levied on personal property, which is
returned unsold, the entry shall be: "Levied (noting the date)
on property not sold." When any sheriff shall furnish the
clerk with a copy of any levy npon real estate on any judg
ment, the minutes of which are entered in his execution dock·
et, the entry shall be: "Levied upon real estate," noting the
date, and shall refer to the pagE' upon the book of levies where
the same is entered, as is hereinafter provided. When any
execution issued to any other county is returned, levied upon
real estate in such county, the entry in the execution docket
shall be: "Levied on real estate of , in county," not
ing the date, county, and defendant whose estate is levied up
on, and when the money is made, or any part thereof, the
amount and time when made shall be entered; also when a
writ of error has been taken, or the judgment is appealed,
reversed, modified, discharged, or in any manner satisfied,
the facts in respect thereto, shall be entered. The parties in
debted may also assign or discharge such judgment on such
execution docket; when the judgment is fully satisfied, in any
way. the clerk shall write the word "satisfied" in large let
ters, across the face of the entry of such judgment.

Sec. 229. The clerk shall prefix to the execution docket a
full and correct alphabetical index, containing the names of
all persons parties to judgments, plaintiff:;; and defendants, in
separate columns.

Sec. 230. The auditor of each county shall keep in his
office, a well-bound book, which shall be a public record, open
to inspection at all reasonable hours. in which he shall enter,
whenever a transcript of a judgment from the supreme or
district courts, or an execution shall be presented to him for
that purpose:

1st. The names at length of all the parties, plaintiffs and
defendants.

2d. The date of the judgment, and against whom reno
dered.

3d. The amount, or nature of the judgment and costs.
4th. An abstract of the costs of each party, and to whom

belonging, leaving room in connection with each case, if practi
~able to enter all the subsequent proceedings upon the execu
tion. levies, sales, etc., and when a judgment is satisfied, he
shall write across the face in large letters the word "satis.
fied."

Sec. 231. It shall be the duty of everv sheriff into whose..' -"
hands an execution may come from the district or supreme
courts, before he shall proceed to execute the same, to present
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it to the auditor of the county for record in the "execution
-docket." And he shall present to the auditor, for a like pur
pose, copies of all levies and proceedings made and had by
him under and by virtue of said execution.

Sec. 232. The clerk. shall also keep in his office a
well bound book, to be called the book of levies, which shall
be a public record and open during the usual business hOUfS
to all persons desirous of inspecting the same, in which he
.shall enter all levies upon rea! estate in his county, when de
livered to him by the sheriff, as provided by law. An alpha
betical index shall be prefixed to the book of levies, containing
the names of all persons upon whose real estate such levies
have been made, and when such levies are discharged in any
manner, an entry thereof shall be made in the margin of the
tbook of levies where the levv is recorded.

~

CHAPTER XXIII.

Lien of Judgments.

Sec. 233. Judgments shall bear the legal rate of
interest from date thereof, except when rendered upon an ex
press contract in writing, wherein a different rate of interest
is agreed upon by the parties, in which case the judgment
shall, until paid and satisfied, bear the same rate of interest
specified in such written contract. .

Sec. 234. 'fhe real estate of any judgment debtor,
.and such as he ma:r acquire, shall be held and bound to satisfy
any judgment of the district or supreme court, or any judg
ment of a justice of the peace, authorized by law to be levied
upon real estate, for the period of five years from the day on
which said judgment was rendered: Provided, That unless a
certified transcript of the said judgment be lodged with the
county auditor of the count;y where the lands lie, or unless a
copy of an execution, directed to the sheriff of said county, be
presented to said auditor for entry in his execution docket,
within twenty days after the close of the term at which it is
rendered, the lien upon real estate in that county shall be sus
pended, until the transcript of said judgment is so lodged for
,entry, or the execution so presented. An appeal to the su
preme court, writ of error, or stay of execution shall not af
fect any existing lien; and in all cases of an appeal or writ of
error. the date of final judgment in the supreme court shall
be the time from which said five years shall commence to ru~.

Sec. 235. Personal property shall only be held from the
time it is actually levied upon.
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CHAPTER XXV.

Of Executions.

Sec. 236. The party in whose favor judgment is given,
may at any time, within five years thereafter, issue a writ of
execution for its enforcement, as prescribed b;y law.

Sec. 237. After the lapse of five years from the date of
the judgment, an execution can be issued onl;y by leave of the
court, upon motion, with personal notice to the adverse part;y,
unless he be absent or non-resident, or cannot be found, in
which case it ma;y be given b;y publication, or in such other
manner as the court shall direct. Such leave shall not be
given unless it be established by oath of the party, or other
satisfactory proof, that the judgment, or some part thereof,
remains unsatisfied and due.

Sec. 238. When a judgment requires the payment
of money, or the delivery of real or personal propert;y, the
same may be enforced in those respects by execution, as pro
vided in this act. When it requires the performance of
any other act, a certified copy of the judgment may be served
on the part;y against whom it is given, or the person or officer
who is required thereby, or by law, to obey the same, and a
writ shall be issued commanding him to obey or enforce the
lame. If be refuses, he may be punished by the court as for a
contempt.
. Sec. 239. There shall be four kinds of executions;

one against the property of the judgment debtor, another
against his person, the third for the delivery of the Dossession
of real or personal property, or such delivery with damages
for withholding the same, and the fourth, commanding the
enforcement of or obedience to any special order of the court.
And in all cases there shall be an order to collect the costs.

Sec. 240. The writ of execution shall be issued in the
name of the U. S., sealed with the seal of the court, and
tmbscribed by the clerk, and shall be directed to the sheriff of
the county in which the property is situated. or coroner, when
thp sheriff is a party. or interested. and shall intelligibly refer
to the judgment, stating the court. the district or county where
judgment was rendered, the names of the parties. the amount
of the judgment, if it be for money, and the amount actually
due thereon, and shall require the sheriff substantially as fol
lows:

1. If it be against the property of the judgment debtor
it Rhall require the sheriff to satisfy the iu(1 fV'llent. with intpl'·
est, out of the personal property of such debtor, and if suffi-
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cient personal property cannot be found, out of his real prop
erty, upon which the judgment is a lien.

2. If it be against real or personal property in the hands
.()f personal representatives, heirs, devisees, legatees, tenants
-of real property or trustees, it shall require the sheriff to satis
fy the judgment, with inte!'est, out of such property.

3. If it be against the person of the judgment debtor,
it shall require the sheriff to arrest such debtor and commit
him to the jail of the county, until he shall pay the judgment,
with interest, or be discharged according to law.

4. If it be for the delivery of the possession of real or per·
sonal property, it shall require the sheriff to deliver the pos
session of the same, particularly describing it, to the party en
titled thereto, and may, at the same time, require the sheriff
to satisfy any charges, damages or rents and profits recov~red

by the same judgment, out of the personal property of the
party against whom it was rendered, and the value of the prop
erty for which the judgment was recovered, to be specified
therein. If a delivery thereof cannot be had, and if sufficient
versonal property cannot be found, then o,ut of his real prop
,erty. When it is to enforce obedience to any special order, it
shall particularly command what is required to be done, or to
be omitted. When the nature of the case shall require it,
the execution may embrace one or more of the requirements
above mentioned. And in all cases, the execution shall reo
quire the collection of all interest, costs, and increased costs
thp.reon.

Sec. ~41. 'Yhen the execution is against the prop
-erty of the judgment debtor, it may be issued to the sheriff
-of any county in this Territory, but it shall not be issued in
the 'first instance. to the sheriff of any county out of the district
in which the judgment is rendered, unless the plaintiff or his
attorney, shall first make and file with the clerk an affidavit
that the defendant has not subject to execution. sufficient
property. real or' personal, in any county in said district, to
satisfy the judgment, but that he has property subject to ex·
ecution ir. some other county or counties. But after an execu·
tion .has been returned "no property found" in the district or
eounty in which judgment was rendered. an execution may be
issued to any county out of said district, upon the plaintiff
or his attorney making oath that the defendant has property
.:8ubjec1: to exeeution in such county. When it requir~s the
delivery of real or personal property, it shall be il"sued to the
sheriff of the county where the property. or some part thereof.
1s situated.

See. ~42. The sheriff shall endorse upon a writ of execu
tion the time when he receiyed the same. and such execution
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shall be returnable within ninety days after its date, to the
clerk who issued the same.

Sec. 243. If the action be one in which the defend
ant may be arrested, as provided by law, an execution against
the person of the judgment debtor may be issued to any county
in the Territory: Provided, That the sheriff shall not arrest
the defendant if he shall deliver to him property subject
to le-vy, sufficient to satisfy said judgment.

Sec. 244. A person arrested on execution, shall be
imprisoned within the jail, or the liberties thereof, and kept at
his own expense until satisfaction of the execution, or his legal
discharge; but the plaintiff shall be liable to the sheriff in the
first instance, for such expense, as in other cases of arrest in.
the same manner, and to the same extent as herein prescribed.

Sec. 245. All property, real and personal, of the
judgment debtor, not exempt by law, shall be liable to execu
tion.

Sec. 246. All real and personal estate to which any mar
ried woman shall hereafter become entitled to in her own
right, and all which may at the time of her marriage belong to
bel',and all the issues, rents and profits of such real estate
shall not be liable to attachment for, or execution upon, any
liability of a judgment against the husband so long as she
or any minor heir of her body shall be living: ProvideQ, That
her separate property shall not be exempt from· attachment
or execution when the debts were owing by the wife previous
to marriage, or may have been contracted for her bf~nefit. .

l3ec. 247. The following property shall be exempt from
execution, except as herein otherwise specially provided:
1st, Dwellings and other buildings, to the value of five hun
dreddollars; all private libraries; all articles of clothing of
married women and children under twenty-one years of age;
and to ,each family, kitchen and cupboard ware to the amount
of one hundred and fifty dollars; one bed for eyery two per
sons in the family; two oows; two horses or two yoke of
oxen; one wagon; two. hogs; farming utensils actually used
by the family; produce raised upon the farm or garden suffi
cient for six months' consumption, and all tools of mechanic~

ueed'to carryon their trade. Rut no article of property men
tioned in this section shall be exempt from an execution issued
on a judgment lleoovered for its price. or upon a mortgage
thereon, or for any tax levied ther~on., . .

. Sec. 248. In all case8 the defendant himself may select
the property which is exempt., '. .' .

. Sec. 249. When a sberiff or other Officel' has levieq. upon
or attached, or is about .to levy upon or attach, personal prop
~rty which is cJf\imed to .beby law exempt from execution or

•
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attachment, the sheriff or other officer shall, if required by
the person claiming, forthwith. summon three discreet and
aisinterested.men having the qualifications of jurors, heing
.louseholders and resident in the vicinity where the property
is found, and administer to them an oath, impartially to ex
amine and determine how much, if any, of said property IS so
exempt. Such persons shall have full power to summon wit
nesses, a'dminister the necessary oaths, and adjourn from time
to time not longer than three days in all. They shall also
have power to appraise the property claimed, and the other
property of the claimant, so far as may be necessary to deter
mine what portion, if any, is so exempt. They shall deliver
their decision to the sheriff, in writing, and he shall forthwith
deliver to the pe~son claiming, such property as is by them de
cided exempt from execution; but nothing in this section con
tained shall prevent the person claiming the property fron.
giving a bond and trying his ri~ht before the district court.
as is provided in cases for trying the rights of property claimed
by other persons than the judgment debtor.

CHAPTER XXVI.

Claim to Property Levied Upon and Attached.

Sec. 250. \Vhen any other person than the judg
ment debtor shall claim property levied upon or attached, he
may have the right to demand and receive the same from the
sheriff or other officer making the attachment or levy, upon
his making an affidavit that the property is his, or that he has
a right to the immediate possession thereof, stating on oath
the value thereof, and giving to the sheriff or officer a bond,
with sureties in double the value of such property, conditioned
that he will appear at the next term of the district court in
which the property was seized, which shall commence ten days
or more after the bond is accepted by the sheriff or other officer,
and make good his title to the same, or that he will return the
property or pay its value to the said sheriff or other officer.
If the sheriff or other officer require it, the sureties shall jus
tify as in other cases, and in case they do not so justify when
required, the sheriff or officer shall retain the property; if the
sheriff or officer do not require the bail to justify he shall
stand gOfld for their sufficiency. He shall date and endors~ his
acceptance upon the bond.

Sec. 251. The officer shall return the affidavit.
bon"· and justification if any, to the office of the clerk of the
district court, an~ th~ clerk shall place the same upon his
trial docket at the first term, which shall commence ten days.
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or more after it was accepted by the sheriff or officer as above
provided for, and it shall stand for trial at that term.

Sec. 252. The person claiming the .property shall
be plaintiff, and the sheriff and plaintiff in the execution, de
fendants.

Sec. 253. If the claimaut makes good his title to
the property, the bond shall be canceled; if to· a portion there~

of, a like proportion of the bond shall be canceled;. but if he
shall not maintain his title, judgment shall be rendered against
him and his sureties for the value of the property, or for such
a less amount as shall not ex{'eed the amount due on the orig
inal execution or attachment. Where the judgment is in favor
of the sheriff for the entire property, the claimant shall pay
the costs; where the claimant recovers all the property, judg
ment shall be given in favor of the claimant for costs; where
the claimant recovers a portion of the property only, the costs
shall be apportioned; .·When the plaintiff prevails. the costs
may be taxed against the defendant who was plaintiff in the
execution or attachment. or the court may, if they shall be of
opinion that the sheriff attached or levied upon said property
without the exercise of due caution, adjudge him to pay the
costs or anv nortion thereof

CHAPTER XXVII.
.

Sales of Property Under Execution.
Sec. 254. Before the sale of property on execution,

notice thereof shall be given as follows:
1. In case of personal property, by posting written or

printed notice of the time and place of sale in three publio
places of the county where the sale is to take place, not less
than fifteen days before the day of sale.

2. In case of real property, by posting a' similar notice,
particularly describing the propertJ, in three public places
of the county where the property is situated, one of which
shall be where the property is to be sold, for four weeks -prior
to the day of sale, and publishing a copy thereof once a week
for the same period, ina newspaper of the county, if there
be one, or if there be none, then in a newspaper of the Terri
tory published nearest the place of sale.

Sec. 255. All sales of property under execution,
shall be made by auction between nine o'clock in the morning
and four in the afternoon. After sufficient property
has been sold to satisfy the execution, no more shall be sold.
Neither the officer holding the execution nor his deputy. shall
become a purchaser or be interested in any -purchase at such
sale. When the sale is of personal property capable of man·
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ual delivery, it shall be within view of those who attend the
sale, and be sold in such parcels as are likely to bring the
highest price and when the sale is of real property and con
sisting of several known lots or parcels, they shall be sold sep
arately, or where a portion of such real property is claimed by
a third person, and he requires it to be sold separatel:y, such
portion shall be. thus sold. Sales of real property shall be
made on the premises if occupied by the defendant or any per
son holding under him, otherwise such sales shall be made at
the court house door.

Sec. 256. The form and manner of sale of real
estate by execution shall be as follows: The sheriff shall pro
claim aloud at the place of sale, in the hearing of all the by
standers: "I am about to sell the following tracts of real
estate (here reading the description,) upon the following ex
ecution:" (here reading the execution). He shall also I5tate
the amount which is required to make upon the execution,
which shall include damages, interests and costs up to the day
of sale and increased costs. If town property, and divided
into two or more known lots, he shall ask:

1st. Who will pay this debt for a seven years' lease of all
these lots '? If there is a bidder, h~ shall then inquire:

2d. 'Vho will pay the debt for a seven years' lease of
any less number of lots than the whole? If there is a bidder,
he shall inquire in respect to the smallest number of lots, for
a lease of which any bidder is willing to pay the debt.

3d Who will paJ this debt for the lease of the least per
iod of time? If other lands, and divided into
known tl'acts or parcels, he shall make similar
inquiries concerning the whole and the several
parcels, and the seperate acres in each parcel. If a
single tract of land, he shall make similar inquiry concerning
the whole, and the number of acres. If there is no bidder who
is willing to pay the debt for such lease of the whole, or of any
part known as separate lots,. parcels or acres, he shall then
inquire who will pay the debt for the whole, or any known
part, in lots, parcels or acres, as the case may require. If
heshall have a bidder he shall then offer for sale to the high
est bidder above the debt, the lowest number of lots, or par
cels, or acres, for which anyone is willing to pay the debt. If
he has no bid for the whole, or any portion equal to the
amount of the debt, he shall then offer the land for sale. the
lots and parcels separately or together. as he shall deem
most adv-antageous. All lands. except town lots, shall be sold
by the acre.

Sec. 257. When the land is sold bv the acre and
v

any less number of acres than the whole tract or parcel is
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sold, it shall be measured off to the purchaser in a squal'~

form, fr'om the northeast corner of the tract or parcel, unless
some person having an interest in the land shall, at the sale,
or prior thereto and before the bidding is made, request that
the land sold shall be taken from some other part, or in s()me
other form; in such case, if such request is reasonable, the
officer making the sale shall sell accordingl:y.

Sec. 258. 'Vhen an entire tract or parcel is sold
by the acre it shall not be measured but shall be
deemed and taken to contain the number of acres namf'd in
the description, and be paid for accordingly; and when the
number of acres is not contained in the description, the ·)fficer
shall declare according to his judgment how many acres are
contained therein, which shall be deemed and taken to be the
true number of acres.

Sec. 259. The officer shall strike off the. land to the
highest bidder, who shall forthwith pay the money bid to the
officer, who shall return the money with his execution and his
doings thereon, to the clerk of the court from which the ex
ecution issued, according to thp order thereof.

Sec. 260. Upon the return of any sale of real estate
as aforesaid, the clerk shall enter the cause on which the ex
ecution issued, by its title, in the docket of the term next after
such return~ and mark opposite the same "sale of land for con·
firmation," and if no objection is made, the court, at such
term, shall confirm such sale, and order the officer to make
out and deliver to the purchaser a deed or ,'eleasp of the land
sold, as the case may require. If the court shall be satisfied

• •
that by any irregularity of the officer. or from an~' cause, in-
justice has been done, the court shall set aside the sale or
lease. and order a new execution. "'hen the sale is confirmed
the money shall be paid to those entitled thereto. "'hen the
sale is set aside, the money shall be repaid to the purchaser.

Sec. 261. The party to whom snch lease or deed is given
shall~ upon the receipt thereof, take the same to the clerk of
the district court of the district or county where the land lies,
who shall enter in his book of levies, where the levy is record
ed, what disposition has been made of such portion of real
estate, and shall endorse the fact upon the deed or lease~ with
the date when presented to him and when made. And no
county auditor shall record any such deed or lease without
such endorsement.

Sec. 262. When the sheriff shall leYy upon personal prop
erty, by virtue of an execution, he may permit the defendant
to retain the same or any part thereof in his possession until
the day of sale, upon the defendant executing a bond to the
sheriff, with sufficient sureties, in double the value of such
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property, to the effect that it shall be delivered to the sheriff
at the time and place of sale, and for non-delivery thereof, an
action may be maintained upon such bond b;y the sheriff or
the plaintiff in the execution.

Sec. 263. If, at the time appointed for the sale, the sheriff
should be prevented from attending at the place appointed,
or, being present, should deem it for the advantage of all con·
cerned, to postpone the sale for want of purchasers, or other
sufficient causes, he may postpone the sale, not exceeding one
week next after the day appointed, and so from time to time
for like causes, giving notice of every adjournment by public
proclamation, made at the same time, not exceeding the life
of the execution.

Sec. 264. ·When the purchaser of any personal property
capable of manual delivery, shall pay the purchase money,
the sheriff shall deliver to him the property, and shall give
him a receipted bill of sale. When such personal property
shall not be capable of manual delivery, the sheriff shall ex
ecute and deliver to the purchaser a receipted bill of sale.

Sec. 265. The lease and sale of real estate under execu
tion, after the same is confirmed. shall be absolute.

Sec. 266. ·Where property liable to an execution against
several persons is sold thereon, and more than a due propor
tion of the judgment is levied upon the property of one of
them, or one of them pays without a sale more than his pro
portion, he may compel contributions from the others; and
when a judgment is against several, and is upon an obligation
or contract of one of them as security for another, and the
surety pays the amount, or any part thereof, either by sale
of his property or before sale, he may compel repayment from
the principaL In such cases, the person so paying or con
tributing, shall be entitled to the benefit of the judgment to
enforce contribution or repayment, if within thirty days after
his payment, he file with. the clerk of the court where the
judgment was rendered, notice of his payment and claim to
contribution or repayment; upon filing such notice. the clerk
shall make the entry thereof in the margin of the docket where
the judgment is entered.

CHAPTER XXVIII.

Proceedings Supplementary to Execution.

Sec. 267. After the issuing of an execution against prop
erty, and upon proof by affidavit of a party or otherwise, to
the satisfaction of the district court, or any judge thereof,
that the judgment debtor has property or effects liable to ex·
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e~ution which he unjustly refuses to apply towards the satis·
faction of the judgment, such court or judge maJ, by order
require the judgment debtor to appear and answer under
oath concerning the same before such court, or judge, or be
fore a referee appointed bJ such court or judge, at the time
and place specified in the order, the place to be within the
county in which the judgment debtor resides, and disobedi
ence to such order maJ be punished as for a contempt.

Sec. 268. The judgment debtor, on his appearance, may
he examined on oath concerning his propertJ', and his an
swers reduced to writing, and filed with the clerk of the court
by whom the execution was issued. Either partJ- may also
examine witnesses in his behalf; and if, during such examina
tion, any property, rights or credits of such judgment debtor,
110t exempt by law, be discovered, theJ may be levied upon
by execution.

Sec. 269. After the issuing of an execution against
against propert,y of a judgment debtor, or of anJ one of several
pay to the sheriff the amount of his debt, or so much thereof
as may be necessary to satisfy the execution, and the sheriff's
receipt shall be a suffieient discharge for the amount so paid.

Sec. 270. After the issuing or return of an execution
against property of a judgment debtor, or anyone of several
debtors in the same judgment, and upon an affidavit that any
person or corporation has property of such judgment debtor,
or is indebted to him in an amount exceeding twenty-five dol
lars, the district court, or any judge thereof, maJ, by an ()rder,
require such person or corporation, or any officer or membe..
thereof, to appear at a specified time and place before such
court or judge, and answer concerning the same. If before a
referee, the examination shall be taken by the referee and cer
tified to the court or judge. The court or judge may also, in
their discretion, require notice of such proceeding to be given
to any party to the action. in snch manner as may seem to
him proper.

Rec. 271. At any time aft ...r the making of such order,
the judgment creditor may exhibit written allegations and
interrogatories touching the property. stock or credits of the
judgment debtor, in the possession of. or held by such person
or eorporation as garnishee, or debts owing to the judgment
debtor by him or it, and such garnishee shall be required to
make full, direct and true answers to the same on oath.

Sec. 272. On the day when the garnishee shall be required
to attend before the court, judge or referee, he shall exhibit
on oath his answer to the allegations and interrogatories of
the judgment creditor, unless for cause shown, a further time
shall be allowed; in default of such answer, the judgment
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creditor maj' take judgment by default against him at the
next term thereafter, or the court or judge may punish him as
for a contempt.

Sec. 273. Such judgment by default may be proceeded on
to final judgment, in like manner as action against defend·
ants; but no final judgment shall be rendered against the gar·
nisllee for a greater amount than that specified in the execu·
tion.

Sec. 274. 'I'he judgment creditor may except to the an·
swer of any garnishee for insufficiency, and if the same shall
be judged insufficient, the court or judge may allow the gar
nishee to amend his answer, in such time and upon such terms
as shall be just; or the judgment creditor may take judgment
by default, or move the court 01' judge to attach the body of
the garnishee, to compel a sufficient answer.

Sec. 275. . 'l'he judgment creditor may deny the answer
of the garnishee, in whole or in part, and the issue shall be
tried as ordinary issues between plaintiff and defendant. If
the answer of the g::l,rnishee be not excepted to, or denied in
such time as the judge or court may deem proper, it shall be
taken to be true and sufficient.

Sec. 276. If by the answer be not excepted to or denied, or
if upon trial it shall appear that the garnishee is possessed of
property or effects of the judgment debtor, or is indebted to
him the value of such property or effects, or of the debt being
ascertained, judgment may b~ rendered against the garnishee
for the proper amount in money; but if such debt be not yet
due, execution shall not be awarded against the. garnishee un
til it becomes due; and in such cases, the court may make him
a .reasonable allowance for his trouble in answering, to be
paid out of the fund in his hand.

Sec. 277. "'henever any property, effects, money or debts
belonging or owing to the judgment debtor. shall be con·
fessed or found b;y the court, judge or referee or jury, to be in
possession of the garnishee, he may, at any time before final
judgment. discharge himself by delivering the same to the
sheriff.

Sec. 278. The judgment debtor or claimant may be reo
quired to attend before the court, judge or jury, for the pur
pose of giving any necessarJ information respecting property
or effects alleged to be in the possession of the garnishee, and
may be thereupon examined on oath concerning the same.

Sec. 279. In all cases of controversy between the judg·
ment creditor and garnishee, the parties may be adjudged to
payor recover costs, as in ordinary cases between plaintiff
and defendant.
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Sec. 280. Execution ma;y be issued to collect any judg
ment rendered against a garnishee as in ordinary cases of
judgment against defendants.

Sec. 281. The earnings of a judgment debtor for personal
services, at any time within sixty days next preceding the
judgment against a garnishee, shall not be included in such
judgment.

Sec. 282. ~o territorial or county treasurer, sheriff, con
stable or other public officer, shall be liable to answer as gar
nishee for moneys in his possession as such public officer, be
longing to or claimed by any judgment debtor.

CHAPTER XXIX.

Witnesses and Evidence.

Sec. 283. Every person of sound mind, suitable age and
discretion, except as hereinafter provided, may be a witness
in any action or proceeding.

Sec. 284. No person offered as a witness shall be excluded
from giving evidence by reason of his interest in the event of
the action, but such interest may be shown to effect his credi
bility.

Sec. 285. The last section shall not apply to a party to
the action, nor to any person for whose immediate benefit it
is prosecuted or defended. When any assignor of a thing in
action, or contract is examined as a witness on behalf of any
person deriving title through or from him, the adverse party
may offer himself as a witness to the same matter in his own
behalf, and he shall be so received. But such assignor shall
not be admitted to be examined in behalf of any person de
riving title through or' from him against any executor or ad
ministrator.

Sec. 286. ~0 per'son offered as a witness shall be ex
cluded from giving evidence by reason of conviction for crime,
but sueh conviction may be shown to effect his credibility;
Provided, That no person who shall have been convicted of
the crime of perjury, shall be a competent witness in any case,
unless such conviction shall have been reversed, or unless he
shall have received a pardon.

Sec. 287. The following persons shall not be competent
to testify:

1. Those who are of unsound mind, or intoxicated at the
time of their production for examination.

2. Children under ten years of age, who appear incapable
of receiving just impressions of the facts. respecting which
they are examined, or of relating them truly.
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3. Indians, or persons having more than one-half Indian
blood, in an action or proceeding to which a white person is a
party.

See. 288. In order to, encourage confidence and to pre
serve it inviolate the following persons shall not be examined
as witnesses.

1. A husband shall not be examined for or against his
wife, nor a wife for or against her husband; nor can either
during marriage or afterwards, be without the consent of the
other, examined as to any communication made by one to the
other during marriage. But this exception shall not apply
to a civil action or proceeding by one against the other, nor
to a criminal action or proceeding for It crime committed by
one against the other.

2. An attornev or counsellor shall not. without the con-•
~ent of his client, be examined as to anv communication made•
by the client to him, or his advice given thereon in the \.;ourse
of professional employment.

3. A clergyman or priest shall not. without the consent of
the person making the confession, be examined as to any con·
fession made to him in his professional character, in the course
of discipline enjoined by the church to which he belon/2:s.

4. A regular physician or surgeon shall not. without the
consent of his patient, be examined in a civil action as to any
information acquired in attending such patient. which was
necessary to enable him to prescribe or act for the patient.

CHAPTER XXX.

~fode of Procuring Attendance of Vfitnesses.

Sec. 289. ,\yitnesses in civiI causes pending before the
district court, shall not be required to attend unless a suffi
cient time prior to the sitting of the court to enable them to
attend, they shall be served with a notice signed by the party or
his attorney, requiring their attendance at the time and place
specified, and shall also be tendered payment for one day's
attendance and mileage, or such other compensation in .lieu
thereof as may be allowed for going to and returning from
the place where the court is held; such notice shall be at least
three days, and in addition one day (Sunday excepted) for
every ten miles of distance from witness' residence to place
of examination.

Sec. 290. The notice may require not only the
personal attendance of the person to whom it is directed, at
a particular time and place, to testify as a witness, but may
also require him to bring with him any books, documents or
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things under his control; but no public officer or person having
the possession or control of public records or papers which
by law are required to be kept in any particular office or place,
shall be compelled to produce the same in any court.

Sec.291. Such notice may be served by any white person
over eighteen years of age, by exhibiting and reading it to
the witness, or by giving him a copy thereof, or by leaving such
copy at the place of his abode. ·When service is made by any
other person than an officer authorized to sen'e process, proof
of service shall be made by affidavit.

Sec. 292. A person present in court or before a judicial
officer, may be required to testify in the same manner as if he.
were in attendance upon a notice served by a party dt'siring
his testimony.

Sec. 29i~. If any person duly serH·d with a notice
and obliged to attend as a witness, shall fail to do so,
without any reasonable excuse, he shall be liable to the ag
grieved party for all damages occasioned· by such failure, to
be recovered in a civil action.

~ec. 294. ~uch failure to attend as required b~' the no
tice, shall also be considered a contempt, and upon due proof,
the witness may be punished by a fine not exceeding fifty dol
lars, and stand committed until said fine and costs are paid,
or until discharged by due course of law.

Sec. 295. The court, judgE''' justice of the peace or
other officer, in such case, may issue ,itn attachment to bring
such witness before them to answer for contempt, and also
to testifv as witness in the cause in which he was notified to

~

attend.
Rec. 296. If th(' witness be a prisoner confined in

a jail or prison within this Territory, an order for his ex
amination in prison, upon deposition, or for his temporary re
moval and production before a court or officer, for the purpose
of being orally examined, may be issued.

Rec. 297. Rueh order can only be madf' upon affida
vit, showing the nature of the action or proceeding, the testi
mony expected from the witness. and it!'! materiality.

CHAPTER XXXI.

Examination of Parties.

Sec. 298. A party to an action or proceeding may
be examined as a witness, at the instance of the adverse party
or of one of several adverse parties, and for that purpose may
be compelled in the same manner, and subject to the same
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rules of examination as any other witness to testify at the
trial, or he may be examined on a commission.

Sec. 299.. Instead of the examination being had at
the trial, as provided by the last section, the plaintiff, at the
time of tiling his complaint or afterwards, and the defendant
at the time of tiling his answer or afterwards, may file in the
clerk's office interrogatories for the discovery of facts and
documents material to the support or defense of the action, to
be answered on oath by the adverse party.

Sec. 300. Such interrogatories shall be answered,
and such answers tiled in the clerk's office, within twenty
days after the same are served on the party interrogated, un·
less for cause shown a further time be allowed by the court or
judge thereof.

Sec. 301. A party to an action having filed inter·
Il'ogatories to be an~wered bJ the adverse partY,as provided
by the last two sections, shall not thereby be precluded from
examining such adverse party as a witness at the trial.

Sec. 302. The testimony of a party either upon an
examination at the trial, or upon interrogatories filed, may be
rebutted by adverse testimony.

Sec. 303. If a party refuse to attend and testify at
the trial, or to be examined upon a commission, or to answer
any interrogatories filed, his complaint, answer, or reply may
be stricken out, and judgment taken against him, and he may
also, in the discretion of the court, be proceeded against as
in other cases for contempt: Provided, That the preced·
ing sections shall not be construed so as to compel any per·
son to answer any question where such answer may tend to
criminate bimself.

Sec. 304. A party examined by an adverse party, as in
this act provided, may be examined on his own behalf in reo
spect to any matter pertinent to the issue. But if he testify
to any new matter, not responsive to the inquiries put to him
by the adverse party, or necessary to explain or qualify his
answer thereto, or to discharge when his answer would charge
himself, such adverse party may offer himself as a witness on
his own behalf, in respect to such new matter, and shall be
received.

Sec. 305. A person for whose immediate benefit the action
is prosecuted or defended. though not a party to the action,
may be examined as a witness in the same manner and sub·
ject to the same rules of examination as if he were named as
a party.
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CHAPTER XXXII.

Of Dpositions of 'Vitnesses in the Territories.

~ec. 306. In all civil cases, the testimony of a witness re
siding thirty miles or more from the place of holding court,
a going witness, or one sick, infirm Dr aged, rendering it im
possible he will be able to attend, may be taken by deposition,
and any part.)' lllaJ, by notke, require a witness to attend
from allJ' part of the district: Provided, '.rhat in all eases
when the judge shall not decide that the versonal attendance
of the witness was necessary, and that his testimony could
not provedy be taken by deposition, the party calling the
witness shall be liable for and pa.)' all the mileage or travel
ing expenses of the witness for the distance beyond thirty
miles from the place of holding the court, without regard to
the final determination of the suit.

~ec. 307. The deposition may be taken before an.)' judge
of a court of record, justice of the peace, clerk of a court of
record, mayor of a city, or notary public, and shall be written
by the officer taking the same, or by the witness, or by some
disinterested person, in the presence and under the direction of
such officer. When completed, it shall be carefully read to,
or by the witness, corrected if desired, and subscribed by him,
and certified by the officer substantially as follows:
Territory of 'Vashington, CountJ of . ss.

I, A. B., (judge, clerk, etc., as the case may be,) do hereby
certify, that the above deposition was taken before me, and
reduced to writing by (myself, or witness, as the case may be,)
at , in said county, on the day of ,18,
at o'clock, in pursuance of notice hereunto annexed; that
the above named witness, before examintaion, was sworn (or
affirmed) to testify the truth, the whole truth and nothing but
the truth, and that the said deposition was carefully read to
(or by) said witness, and then subscribed by him.

Dated at , the day of ,18.
A. B. (as the case may be.)

The deposition shall be enclosed in a sealed envelope, by
the officer taking the same. and directed to the clerk of the
court. arbitrators. referee, oi' justice of the peace before whom
the action is pending, or to such person as the parties in writ
ing may agree upon, and either delivered to the clerk of the
court or ether person, or transmitted through the mail or by
some private opportunity.

Sec. 308. Such deposition may be used by either
party upon the trial or other proceeding against any party
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giving or receiving the notice, subject to all legal exceptions,
to the competency or credibility of the witness, or the manner
of taking the deposition. But if the parties attend at the ex
amination, no objection to the form of an interrogatory shall
be made at the trial, unless the same was taken at the timE. of
the examination. It shall be the duty of the person taking'
the deposition to propound to the witness every question pro
posed by either party, and to note all objections to the form
of any interrogatory, and when any interrogatory is objected
to on account of form, unless the form is amended and the ob
jection waived, he shall write after the question and before
the answer the words "objected to," and when any witness
declines to answer a question on the ground that it wilt tend
to criminate himself, that fact shall also be noted after the
question is written down. The deposition may be taken iil the
form of a narrative, or by question and answer, or partly in
either form, as either party present at the examination shall
require. \Vhen taken by question and answer, the officer shall
urst write down the question and then the answer, as nearly
as may be in the language of the witness; but when the depo
sition is read to the witness previous to signing it, he shall
be permitted to amend his answer to any question or anJ part
of his deposition; such amendment, however, unless both
parties shall otherwise agree, shall not be made by way of
interlining or erasing, but shall be added to the end of the de
position under the title "amendment by the witness," and
such amendment shall intelligibly refer to the part so
amended.

Sec. ;~OU. :x0 deposition shall be used if it appear
that the reason for taking it no longer exists: Provided, how
ever, That if the party producing the deposition in such case
shall show ,any sufficient cause then existing for using such
deposition, it may be admitted.

Sec. :no. "~hen the plaintiff in an~' action shall
discontinue it, or when it shall be dismissed for any cause. and
another action shall afterwards be commenced for the same
cause between the same parties, or their respective represen
tatives, all depositions lawfully taken in the first action may
be used in the other, in the same manner and subject to the
same conditions and objections as if originally taken for such
other action: Provided, That the deposition shall have been
duly filed in the court where the first action was pending, and
shall remain in the custody of the court, from the termination
of the first action until the commencement of the other.

Sec. 311. When any action shall have been ap
pealed from one court to another, all depositions lawfully
taken to be used in the court below, may be used in the appel-
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late court, in the same manp.erand subject to such exceptions
for informality or ,irl'egularitY"arid, none other, as were taken
in writing to 8uch depositions in the court below. '

Sec. 312. Any witness may upon service of notice be com
pelled,.by any officer authorized to take depositions, to appear
and give his deposition at any place within twenty miles of
the abode of such witness, in like manner and under the same
penalties as he may be compelled to attend as a witness in
any court.

CHAPTER XXXIII.

Depositions of Witnesses Out of the Territory.

Sec. 313. The testimonY ofa witness out of this 'l'erri-
~ ,

tory may be taken by deposition, to be read in evidence in any
action, suit or proceeding pending in any court in this Terri-
tory. .

Sec. 314. The deposition of a witness out of the TerrltofY
but residing wIthin two hundred miles of the place of holding
court, may be taken under a notice in the same manner that
depositions are taken in this Territor,r.

Sec. 315. In othpr cases the deposition of a witness out
of the Territory shall be taken upon a commissio~ issued bJ'
the clerk, under the seal of the court, upon all order of the
court, a judge thereof, or any of the judges of the supreme
court, which order may be made on the application of either
party, upon giving to the adverse party or his attorney, ten
days previous notice in writing, together with a copy of the
interrogatories intended to be put to such witness. It shall
be issued to a person or persons, not exceeding three in num
ber, agreed upon by the parties, or their attorneys; OT', if they
do not agree, to an.r judge, justice of the peace, notary pub
lic, or other competent person selected by the court or judge
granting the order for the commission.

Sec. 316. Such proper interrogatories, as well on the part
of the plaintiff as on the part of the defendant, as the respec
tive parties may prepare to be settled, if they disagree as to
form by the court or judge thereof granting the order for the
commission, shall be annexed to the commission; or where
the parties agree to that mode the examination may be without
written interro~atories.

Sec. 317. The commission shall authorize the com·
missioner or commissioners to administer an oath to the wit
ness and take his deposition in answer to the several inter
rogatories annexed to such commission; or when the examina
tion is to be without interrogatories in respect to the ques·
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tion in. dispute, to certify the deposition to the court, and to
direct it to the clerk of the court or such other person desig
nated or agreed upon, and forward it to him by mail or ether
usual channel of conveyance.

R(>('. 31H. A tria I or 'other proceeding shall not be post
poned by reason of a commission not returned, except upon
affidavit or other evidence satisfactOi'y to the court that the
testimony of the witness is necessary, and that proper dili
gence has been used to obtain it.

CHAPTER XXXIV.

Proeeeding to Perpetuate Testimon~-.

::::lee. 319. \Yhen an;y person shall be desirous to per
l'etuate the testimony of any witness, he shall make a state
ment in writing, setting forth briefly and substantially his
title, claim or interest in, or to the subject concerning which
he desires to perpetuate the eYidnee, and the names of all
persons interested or supposed to be interested therein, and
also the name of the witness proposed to be examined, which
statement shall be under oath and filed in the district court.
If the subject of the proposed deposition relate to real estate
within this Territor;}', the statement shall be filed in the coun
t,v where the lands, or any part thereof lie, otherwise in the
county where the parties interested, or some of them reside.
upon such statement an application may be made to ~uch

court or a judge thereof, to allow the examination of sueh wit
ness.

Sec. :320. The court or judge shall appoint a time
and place for hearing sueh application, and shall order notice
thereof and of the statement, to be served on all persons 1l1en
tioued therein as adversely interested in the matter. Tbe no
tice shall be served personally on all those living in the 'ferri
tory at least twenty days before the time of hearing the appli
cation. Upon those who are not residents of the Territory, it
shall be served by publication, or otherwise, in the same man·
ner as a notice is served upon a non-resident.

Sec. 321. If upon such hearing of the parties or of the
applicant alone, should no adverse party appear, the court or
jndge shall be satisfied that there is sufficient cause for tak
ing the deposition, an order shall be made allowing the exam
ination of the witness; and such court or judge .shall direct a
commission to issue therefor, in like manner as a commission
to take the testimony of witnesses as in other cases.

Sec. 322. The depositiun of such witness, whether
residing in this Territory or not, shall be taken upon written

63
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interrogatories filed by the applicant, and cross interroga
tories filed by any party adversely interested, if he shall think
fit, and it shall be taken and returned substantially in the
same manner as if taken upon commission, to be used III any
cause pending in the same court.

Sec. 323. The deposition when returned shall be
filed in the office of the clerk of the court bv whom the com-•
mission was issued~ and if a trial be had between the person,
at whose request the deposition was taken, and the person
named in the statement, or any of them, or their successors
in interest, upon proof of the death or insanity of the witness,
or of his inability to attend the trial by reason of age, sickness,
or settled infirmity, the deposition, or a certified copy thereof,
may be used by either party, subject to all legal objections.
But if the parties attend at the examination, no objections to
the form of the interrogatory shall be made at the trial, uuJess
the samt' were taken at the time of t'xamination.

CHAPTER XXXV.

Records, Documents, Books, Etc.

Sec. 324. Any court in which an action is pending, or a
judge thereof, may, upon notice, order either party to gin
to the other within a specified time, an inspection and eopy,
or permission to take a copy of any book, document or paper
in his possession, or under his control, containing evidence reo
lating to the merits of the action or defense therein. If com
pliance with the order be refused, the court may exclude the
book, document or paper from being given in evidence, or if
wanted as evidence by the party applying, may direct the
jury to presume it to be such as he alleges it to be, and the
court may also punish the party refusing as for a contempt.
This section shall not be construed to prevent a party from
compelling another to procure books, papers or documents
where he is examined as a witness.

Sec. 325. If either party at any time before trial
allow the other an inspection of any writing, material to the
action, whether mentioned in the pleadings or not, and deliver
to him a copy thereof, with notice that he intends to read the
same in evidence on the trial of the cause, it may be so roead
without proof of its genuineness or execution, unless denied
by affidavit before the commencement of the trial. If such de
nial b~ made of any writing not mentioned in the pleadings
the court "may give time to either party to procure evidence,
when necessary for the furtherance of justice. I

Sec. 326. The records and proceedings of any court
1:-U
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of the United States, or of any state or territory, shall be ad
missible in evidence in all cases in this Territory when
authen:icated by the attestation of the clerk, prothonotaey ur
other officer having charge of the records of such court, with
the sea1 of such court annexed.

Sec. 327. \Yheneyer an~- deed, conYeyance, bond
.mortga~e or other writing, shall have been recorded or filed
in pursuance of law, copies of such deed, convey
ance, bond or other writing, duly certified by the officer hav
ing the lawful custody thel'eof, with the seal of office an
nexed, if there be such seal. if there be no seal, then with
the official certificate of such office-I', shall be received in evi
dence t'l all intents and purposes as the originals themselves.

Sec. 328. Copies of all papers on file in the offices of
the surveyor generals of Oregon and "'ashington Territory,
:secretary of \Yashington Territor'y, Territorial treasurer, Ter
ritorial auditor. and any county treasurer. or any mattel' re-

t.' t. . t

·corded in either' of said offict's. duly l,t'I1:ified by the respectiye
officers, with t11t' respective seals of office annexed, shall be
eyidence in all the courts of this Territory.,.

Sec. :129. Any certificate of residence and cuIth-ation upon
the puolic lands. issued by the surveyor general of Oregon or
-of vVashington Territory, in pursuance of law, shall be evi
dence in all the courts of this Territorv.

•
Rec. 380. .\. seal of eourt or public office. when 1'1:'-

.quired to any writ, process, or proceeding or to authenticate a
copy of any record or document, may be affixed by making an
impression directly on tee paper which shall be as valirl as if
made upon a wafer or on wax.

Sec. 331. Printed copies of the statute la \':8 of any
fltate, territory or forei~n goyernment. if purporting to have
been published under the authority of the respective goverI1
ment, or if commonly admitted and read as evidence in their
courts, shall be admitted in all courts in this Territory, and
on all other occasions as presumptive evidence of such laws.

CHAPTER XXXVI.

Writs of Error and Appeals to Supreme Court.

,Sec. 332. Every final judgment, order or decision of a dis
trict court, in a civil action, may be re·examined upon a writ
of error in the same court for error in fact, and in the supreme
court for error in law.

Sec. 333. Every such writ shall be prosecuted within two
years, and not after. But if the party entitled to have such
writ· shall be absent from the Territory, and shall have not
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been personally served with process, nor appeared to the ac
tion, or if such party be an infant, married woman, or im
prisoned, or insane, then such writ may be prosecuted within
two years from the removal of such disability, and not after:
PI'ovided, That absence from the Territory shall not. entitle
the party to a longer time than five years; the time limited
shall include the day on which the judgment is rendered or
the order of decision is made, or on which the disability
ceases.

Hec. 334. The party desirous of taking his writ of error
shall file with the clerk of the court, in which the ~udgment

was rendered, a precipe, containing a particular description
of the judgment, order, or decision, upon which he wishes to
bring his writ of error and his claim, whether upon error in
fact or error in law; which precipe shall also contain an order
directing the elerk to issue, under the seal of the court, notice
to the adverse party of the filing of such precipe, and of the
court and term at which such writs of error will be prosecuted;
and the writ of error shall be deemed to bave issued at tbe
time of tbe filing of such precipe.

~ec. 335. The notice shall be issued and st'rvl-'d in the
same manner as otber process is served, and shall be returned
to the court in which such writ of error is to be prosecuted,
by the first day of the term at which said writ of error is to be
heard. It may be served on the defendant. or his attorney of
record, III any county III the Territory. And if sen"ice of the
notice cannot be had from any cause, the court. at such term,
apon being satisfied that the precipe has been filed and notice
issued, may direct the mannel' in which such notice shall be
given; and after the ordel' for giving notice has been fully
complied with, may proceed as though notice had actually been

•gIven.
Sec. 336. Upon the filing of such precipe. and the pay

ment of his fees, the elerk shall is~me the notice to the de
fendant in error, and if the IH'peipe dirt·ct rhe return of the
writ of error to the supreme court. he shall make out a full
transcript of the record, and send the same to the clerk of the
supreme court by mail or other safe opportunity.

Sec. 337. The transcript of the record shall contain a copy
of the writ and return, the pleadings, the journal entries, jlildg
ment, order or decision, bills of exceptions, execution and re
turn, and all matters pertaining to the case, but it shall not
be necessary to send copies of notices to witnesses, motions
or depositions, unless the same, by bill of exceptions, have been
,made part of the record.

Sec. 338. Whenever from any cause the transcript of the-
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record shall not be received by the clerk of the supreme court,
or shall be lost, the court shall order a new transcript to be
sent up in such time and manner as they shall see fit: Pro
vided, That in all cases where the failure arises from the ne
glect of the plaintiff in error to comply with the provisions
of this act, the writ of error or appeal shall be dismissed.
Either party may upon a suggestion of a diminution of the
record, and upon a proper case made, have an order that a
further record be sent up.

Sec. 339. If the notice shall ha,'e been served ten days or
more before the term of the court to which the record is re
turnable, the case shall stand for trial at such term; and it
may stand for trial if the parties appear in court, bringing in
the record, and waive the notice.

Sec. :)40. The court of error may fix the time for assign
inl; error8 and filing joinders; if errors in law be assigned, no
joinder shall be necessary. One or more errors in fact may
be assigned, and the defendant may lJut in the common joinder
as a demurrer thereto, or maJ' traverse or confess, and avoid
the fact assigned for ert'or, and a separate issue shall be illl}de
on each.

See, :~41. If at he time of filing the precipe with the clerk
or at any time thereafter, the plaintiff in error shall file with
the clerk a bond with sureties to the satisfaction of the clerk,
in double the amount of the judgment, if it is for money, and
if the judgment is for the restraining or performing any
other ac[, or the determination of any other right, then in
such a sum asa judge of the supreme court shall direct, con
ditioned t hat the plaintiff pay all costs and damages. and per
form such judgment as the court on the trial of the writ of
error Sh;lll adj udge against him, then no further execution
shall be had upon the original judgment until the determina
tion of the writ of error, and any execution previously issued
:shall be recalled.

Sec. 342. Th~ judgment, or other matter complained of,
may be affirmed, or may be reversed or set aside, in whole or
in part, or may be modified, or a different judgment or order
may be substituted for that complained of, and thEt cause may
be remitted to the district court for such further proceedings
as the supreme court by mandate shall direct. Execution
may issue from the supreme court, or its judgments may be
,executed by the di'strict court, on a mandate for that pur
pose.

Sec. 343. In case the judgment of the court below shall
have been for a sum of money, and shall be affirmed against
the plaintiff in error, damages shall be awarded to the defend
ant in error, not exceeding ten per cent., (or such per cent. as
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agl'eed upon, by express contract in writing by the parties on
which judgment is rendered,) on the amount, exclusive of in
terest, and costs of such judgment. And in all cases interest
and (;Osts shall be allowed on the original judgment.

~ec. iH4. Any person who may be a party or privy to any
judgment, order or decision, may prosecute a writ of error to
reverse the same, and the reversal shall enure to the benefit
of all pal'ties and privies therein, and no other party or
privy shall afterwards prosecute a writ of error for the same
cause.

Sec. ~~45. 'Vhen it shall appear that any other person
should be made a party to any proceeding upon a writ of er
rol', the court shall require such person to be made a party,
and shall direct in what manner notice shall be given.

~ec. 346. The reversal of a judgment, order or decision
shall not affect the title of prop~rty sold upon an execution
issued upon such judgment, order or decision, if such property
be purchased at the sale by a stranger, but if purchased by the
judgment creditor the plaintiff in errol' inay bring an action for
the recovery thereof, and the court may award restitution or
render such other judgment as justice shall require.

~ec. ~H7. "'hen the supreme court shall be equally divi
ded in opinion, the cause shall stand continued until all the
judges are present.

Hec. 348. 'Vhenever upon the trial of any civil action in
the district court, it shall be found to turn upon important
questions of law, the court may direct a special verdict to be
found; and in all cases the parties may make an agreed state
ment of facts, signed by themselves or their attorneys, which
shall be entered of record; and all questions of law arising on
special verdicts, agreed statements, motions for new trial,
and others in any manner arising in the district court, may
under the direction of the district court, be" taken to the su
preme court by way of appeal; and for that purpose the court
shall render a judgment in form only, which shall not be exe
cuted until the final decision of the cause; and the supr'eme
court on hooring the appeal may givp judgment or remand
the cause, or make any order accorning to the law and justice
of the case. In no other cases except as provided in this sec
tion, can any order, judgment or decree of the district court
be reviewed in the supreme court, except upon writ of error.

Sec. 349. In all cases of writs of error or appeals in the
supreme court, the court shall consider and adjudge upon all
errors and mistakes which shall appear in the entire record by
which plaintiff in error may have been prejudiced, if the same
were excepted to at the time. whether interlocutory or final.
and whether plaintiff in error had, according to the strict rules
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of law waived the same .by proceeding with the case under
the order of the court, after such exception: Provided, That
the eOllrt ~hall consider all amendments which could have be(>n:
made, as made, and in such case shall not reverse any judg
ment, order, or decision, unless it shall appear that injustice
may have been done, and the plaintiff in error or his attorney

~ .

shall make oath that injustic~ has been done him in the judg-
ment which is sought to be reversed.

Sf'c. 350. All cases, either in law or equity, which have
heretofore been decided in this 'l'erritory, may at any time
within the time limited in this act, be examined upon a writ
of error, nnder the provisions of this act, and in adjudging
upon such cases, the court shall be governed in their judgment
on ('I'J'OI'fo' by thf' rules of the common law.•

CHAPTER XXXVII.

Set-off.

~ec. 351. The defendant in a civil action upon a
contract expressed or implied, may set off any demand of a
like nature against the plaintiff in interest, which existed and
belonged to him at the time of the commencement of the suit.
And in all s~ch actions, other than upon a negotiable prom
issory note or bill of exchange, negotiated in good faith and
without notice before due, which has been assigned to the
plaintiff, he may also set off a demand of a like nature exist
ing against the person to whom he was originally liable, or any
lSubsequent assignee prior to the plaintiff, of such COli tract:
Provided, Such demand existed at he time of the assignment
thereof, and belonging to the defendant in good faith before
notice of such 'assignment, and was such a demand as lllight
have set off against such person to whom he was ol'ig-inally
liable, or such assignee ,.hile the contract belonged to him.

~ec. 352. If the plaintiff b(=' a trustee for any other
or if the action be in the narue of a plaintiff who has no real
interest in the contract upon which the w'tion is founded, so
much of a demand existing against those whom the plaintiff
represents or for whose benefit the action is brought, may be
set off as will satisfy the plaintiff's debt, if the same might
have been set off in an action brought by those beneficially in
terested.

8ec. 353. In a~tions brought by execntot·s and ad
ministrators, demands against their testators and intestates.
and belonging to defendant at the time of their death, may
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be set off by the defendant in the same manner as if the. action
had been brought by and in the name of the deceased.

See. 354. "~hen a set-off shall be established in an
action brought by executors or administrators, and a balance
found due to the defendant, the judgment rendered thereon
against the plaintiff shall have the same effect as if the action
had been originally commenced by the defendant.

Sec. 355. In actions against executors and admin
istrators and against trustees and others, sued in their rep
resentative character, the defendants may set off demands be·
longing to their testators or intestates or those whom they
represent, in the same manner as the person so represented
would have been entitled to folet off the same, in an action
against them.

~ec. 35(;. To entitle a defendant to a set-off he must set
the same forth in his answer. .

Sec. 357. If the amount of the set-off, duly estab
lished, be equal to the plaintiff's debt or demand, judgment
shall be entered that the plaintiff take nothing by his action;
if it be less than the plaintiff's debt or demand, the plaintiff
shall have jud~ment for the residue only.

~e('. 358. If there be found a balance due from the
plaintiff in the action to the defendant, judgment shall be
rendered in favor of the defendant for the amount thereof,
but no such judgment shall be rendered against the plaintiff
when the contract, which is the subject of the action. shall
have been assigned before the commencement of such action,
nor for any balance due from any other person than the plain
tiff in the action.

CHAPTER XXXVIII.

Costs in Civil Actions.

Sec. 359. The measure and mode of compensation
of attorneys and counselors, shall be left to the agreement,
expressed or implied, of the parties, but there may be al
lowed to the prevailing party upon the judgment certain sums
by way of indemnity for his expenses in the action, which al
lowances are termed costs.

Sec. 360. Costs shall be allowed the party in whose
favor the judgment is rendered, except as is otherwise pro
vided by law.

Hec. mH. The plaintiff shall not be entitled to costs in
lIny acti~n within the jurisdiction of.a justice of the peace,
which shall be commenced in the district court, when the reo
covery is for a less amount than one hundred dollars.
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Sec. 362. In an action for an assault or an assault
and battery, or for false imprisonment, libel, slander, malicious
prosecution, criminal conversation or seduction, if the plaintift
recover less than ten dollars, he shall be entitled to no more
costs or disbursements than the damage recovered.

~ec. 3(;;1. 'Vhen several actions are brought on one
bond, undertaking, promissory note, bill of exchange, or other
instrument in writing, or in any other case for the same cause
of action against several parties, who might have been joined
as defendants in the same action, no costs or disbursements
shall be allowed to the plaintiff in more than one of such
actions, which may be at his election, if the parties proceeded
against in the other actions were, at the commencement of
the previous action, openly within this Territory.

~(·e. ;W4. In all cases where costs and disburse·
ments are not allowed to the plaintiff, the defendant shall be
entitled to have judgment in his favor for the same.

~ec. :3U5. In all actions where there are several de
fendants not united in interest, and making separate defenses
by separate answers, and the plaintiff fails to recover judg
ment againRt all. the conrt may award eosti" to such of de
f('lHlants as han> judgment in their favor or any of them.

~ec. :>,U(). 'Vhen allowed to either party, costs shall be as
follows:

1. In all actions settled before issue is joined, five dol
lars.

2. In all actions where jndgment is rendered without a
jury, ten dollars.

3. In all actions where judgment is rendered after im
panneling a jury, fifteen dollars.

4. In all actions removed to the supreme court and set
tled before argument. ten dollars.

5. In all actions where judgment is rendered in the suo
preme court. after argument. fifteen dollars.

RE'C'. ~67. The prevailing party, in addition to al·
lowance for costs, as provided in the last section, shall also be
allowed for all necessary disbursements, including the fees
of officers allowed by law, the fees of witnesses, the necessary
expenses of taking depositions, by commission or otherwise,

,and the compensation of referees. The disbursements shall
be stated in detail and verified bv affidavit, which shan be
filpd vdth tlw clf'rk of the conrt. .

Sl"c. :1(;R Thf' ff'f's of rf'ff'l'f'Pi" shall bf' four dollars
to each, for every day spent in the business of the referencf'.
but the parties may agree in writing upon any rate of rom
ppnsation, and thereupon such rate shall be allowed.

Sf'c. :16!l. 'Whf'n an application shall be made to a
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court or referees to postpone a trial, the payment to the ad·
vertle party of a sum not exceeding ten dollars, besides the
fees of witnesses, may be imposed as the condition of grantIng
the postponement. .

~,ec. 370. \Yht"li in an action for the recon~rv of mon-
• •

ey only, the defendant alleges in his answer, that, before the
commencement of the action, he tendered to the plaintiff the
full amount to which he was enlitled, in such specie as by agree
ment ought to be tendered and thereupon brings into court,
fOl' the plaintiff, if in 11lOney, the amount so tendered, and th('
alle:,:.ation bl> found true, th(' plaintiff shall not reeOH'r costs.
but shall pay them to the defendant.

S{'c. ~1'1. If the defendant in any action pl:'nding
shall at any time deposit with the clerk of the court, fOl' the
plaintiff, the amount which he admits to be due, together
with all costs that have accrued, and notify the plaintiff there·
of, and such plaintiff shall refuse to accept the same in dis·
charge of the action, and shall not afterwards recover a largo
er amount than that deposited with the clerk, exclusive of in·
terest and cost, he shall pay all costs that may accrue from
the time such money was so deposited.

~el:. ::7~. In all eiyil actions tried before a justice
of the peace, in which an appeal shall be taken to the district
court, and the party appellant shall not recover a more favor·
able judgment in the district court than before the justice of
the peace, such appellant shall pay all costs accruing after
the appeal.

Sec. ;m.~. "·hen ('Oi'lts a1'e adjndged against 3n in
fant plaintiff, the guardian or person by whom he appeared
in the action shall be responsible therefor, and payment may
be enforced bv execution.•

~ec. 374. In an action prosecuted or defeudf·d by an
executor, administrator, trustee of an express trust, or a per
son expressly authorized by statute, costs shall be recovered
as in an action b~' or against a person prosecuting and de
fending in his own right, but such eosts shall be chargeable
only upon or collected off the estate of the party represented,
unless the court shall direct the same to be paid by the plain
tiff or defendant, personall~', for mismanagement or bad faith
in. such action or defense.

8ec.375. "~hen the cause of action, after the' com·
mencement <If the action, by assignment, or in any other man·
ner, becomes the property of a person not a party thereto,
and the pr:osecution or defense is thereafter continued, such
person shall be liable to the costs in·thesatne manner as if he
were a party, and payment thereof: may be enforced by attach
ment.
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Sec. 376. In all actions prosecuted in the name and
for the use of the Territory, or in the name and for the use of
any county, the Territory or county shall be liable for coste
in the same cases and to the same extent as private parties.

Sec. ;{77. When tIle decision of a court of inferior
jurisdiction, in an action or special proceeding, is brought be
fore the supreme court or a district court for review, such
proceedings shall, for purposes of costs, be demeed an action
at issue upon a question of law, from the time the same is
brought into the supreme court or district court, and costs
thereon may be awarded and collected in such manner as the
court shall direct, according to the nature of the case.

See. ::;78. In tIle following cases tIle costs of an ap
peal to the supreme court shall be in the discretion of the
court:

1. When a new trial shall be ordered.
2. When a judgment shall be affirmed in part and re

versed in part.
Sf~{'. :)79. In all actions and proceedings tban

those mentioned in this chapter, where no provision is made
for the recovery of costs, they may be allowed or not, and if
allowed may be apportioned between the parties, in the dis
cretion of the court.

S(,(,. :~80. Any party aggriPYed by the taxation of
costs by the clerk of the court may, upon applieation, have
the same retaxed by the court in which the action or proceed·
ing is had.

See. mn. ·When tllt' plaintiff in an aetion resides out
of the district or county, or is a foreign corporation, security
for the costs and charges which may be awarded against
such plaintiff may be required by the defendant. When re
quired, .all proceedings in the action shall be stayed until a
bond, executed by two or more persons, be filed with the clerk
conditioned that they will pay such costs and charges as
may be awarded against the plaintiff by judgment or in the
progress of the action, not exceeding the sum of two bundred
dollars. A new or additional bond may be ordered by the
court or judge, upon proof that the original bond is insum
cientsecnrity. and proceedings in the action stayed nntil snch
new or additional bond be executed and filed. The plaintiff
may deposit with the clerk the sum of two hundred dollars
in lien. of a bond.
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CHAPTER XXXIX.

Of Commissioners to Convey Real Estate.

~eL 382. The several district courts may, whenever it is
necessary, appoInt ~(jommissionertf' "llnvey real estate:

1. When by a judgment in an actIOn, a party is ordered
convey real property to another, or· any interest therein.

2. When real property, or any interest therein, has been
so·ld under a special order of court and the purchase money
paid therefor.

~ec. 383. The deed of the commissioner shall so re
fer to the judgment authorizing the conveyance, that the
same may be readily found, but need not recite the record in
the case generally.

~ec. 884. A conveyance made in pursuance of a judgment
shall pass to the grantee the title of the parties ordered to con·
vey the land.

~ec. 385. A (~onYeyance made in pursuance of a sale
ordered by the court, shall pass to the grantee the title of all
the parties to the action or proceeding.

Sec. 386. A conveyance by a commissioner shall not pass
any right until it has been examined and approved by the
court, which approval shall be endorsed on the conveyance
and recorded with it.

Sec. 387. It shall be suffieient for the convevance
•

to be signed by the commissioner only without affixing the
names of the parties whose title is com"eyed, but the names of
the rartie~ f'l\;ll" 1 ,. ri,,· ('on \'pvance·

Sec. 388. The conveyance shall be recorded in the
office in which by law it should. have been recorded had it
been made by the parties whose title is conveyed by it.

Sec. 389. In case of a julgment to compel a party
to execute a conveyance of real estate, the court may enforce
the judgment by attachment or sequestration, or appoint a
.commissioner to make the conveyance.

CHAPTER XL.

Actions to Recover and Affecting Real Estate.

Sec. 390. Any person having a valid subsisting in·
terest in real property and a right to the possession thereof,
may recover the same by action in the district court of the
proper county, to be brought against the tenant in possession;
if there is no such tenant, then against the person claiming
the title or some interest therein.
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Sec. 391. 'Vhenever it appears that the defendant is only
a tenant, the landlord may be substituted, reasonable notice
thereof being given.

Sec. 392. In an action by a tenant in common, or joint
tenant of real proper(r against his co-tenant, the plaintiff
must show in addition to his evidence of right that the de
fendant either denied the plaintiff's right, or did some act
amounting to such denial.

Sec. 393. Action may be brought in the district court for
the partition of real property, held or possessed by joint ten
ants, or tenants in common, or for the special assignment or
determination of any right or interest therein by any person
interested.

Sec. 3!l4. The complaint shall conform as far as is prac
ticable to the provisions of law regulating the practice in civil
actions, and the court may require and cause to be made by
order, a partition of the premises or a special assignment of
the interest, or in case the partition or assignment is imprac
ticable. may order a sale of the property, and a division of the
proceeds, and shall in all respects adjudge as the nature of the

•cases may reqUIre.

CHAPTER XLI.

Of 'Yaste.

Sec. 395. 'Vrongs heretofore remediable by action of
waste, shall be subjects of action as other wrongs in which
there may be judgment for damages, forfeiture of the estate of
the party offending, and eviction from the premises. .Judg
ment of forfeiture and eviction shall only be given in favor of
the person entitled to the reversion against the tenant in pos
session, where injury to the estate in reversion shall be ad
judged in the action to be equal to the value of the tenant's
estate or unexpired term, or to have been done in malice.

Sec. 396. ,"Vhen any two or more persons are op
posing claimants under the laws of the United States tv any
land in this Territory, and one is threatening to commit upon
such land waste which tends materially to lessen the value
of the inheritance and which cannot be compensated by Gam
ages and there is imminent danger that unless restrained such
waste will be committed, the party, on filing his complaint
and satisfying the conrt or judge of the existence of the facts.
may have an injunction to restrain the adverse party. In all
cases he shall give Botice and bond as is provided in oth~r

cases where injunction is granted. and the injunction when
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granted shall be set aside or modified as is provided generally
for injunctions and restraining orders.

CHAPTER XLII.

Nuisance.

Sec. 397. The obstruction of any highway or the
closing of the channel of any stream used for boating or raft
ing logs, lumber or timber. or whatever is injurious to health
or indecent or offemlive to the senses, or an obstruction to
the free use of property, so as to essentially interfere with the
comfortable enjoyment of life or property, is a nuisance and
the subject of an action. .

Sec. 398. Such action may be brought by any per
son whose property is injuriously affected or whose personal
enjoyment is lessened by the nuisance.

Sec. 399. "There a proper case is madf', the nuisance may
be enjoined or abated, and damages recovered therefor.

CHAPTER XLIII.

Foreclosure of Mortgages.

~ec. 400. \Vhen default is made in the performance
of any condition contained in a mortgage, the mortgagee or
his assigns may proceed in the district court of the district or
county where the land, or some part thereof, lies, to foreclose
the equity of redemption contained in the mortgage. .

Sec. 401. 'Yhen there is no express agreement in
the mortgage nor any separate instrument given for the pay
ment of the sum secured thereby, the remedy of the mortgagee
shall be confined to the property mortgaged.

Sec. 402. In rendering judgment of foreclosure the
court shall order the mortgaged premises, or so much thereof
as may be necessary, to be sold to satisfy the mortgage and
costs of the action. The payment of the mortgage debt, with
interest and costs at any time before sale, shall satisfy the
judgment.

See. 403. 'Vllen there is an express agreement for
the pa;yment of the sum of money secured contained in the
mortgage or any separate instrument, the court shall direct
in the order of the sale that the balance due on the mortgage,
and costs which may remain unsatisfied after the sale of the
mortgaged· premises, shall be le~iea of any properfy of the

.mortgage debtor. .
Sec. 404. A copy of the order of sale and judgment shall
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be issued and certified by the clerk, under the seal of the
..court, to the sheriff, who shall thereupon proceed to sell the
mortgaged premises, or so much thereof as may be necessary
to satisfJ the judgment, interest and costs, as upon execution;
and if any part of the judgment, interest and cost, remain un
satisfied, the sheriff shall forthwith proceed to levy the resi
due of the property of the defendant.

Het. 405. The plaintiff shall not proceed to fore
close his mortgage while he is prosecuting any other action for
the same debt or matter which is secured by the mortgage, or
while he is seeking to obtain execution of any judgment in
such other action; nor shall he prosecute any other action for
the same matter while he is foreclosing his mortgage or IJros
ecuting a judgment of foreclosure.

Sec. 406. YVhenever a complaint is filed for the fore
closure of a mortgage upon which there shall be due any inter
est or installment of the principal, and there are other install·
ments not due. if the defendant pay into tourt the principal
Hnd interest due. with tosts. at an~' time before final judg
ment, the complaint shall bt.' dismissed. If such payment be
madl' aftN final judgment. proceedings thereon shall be
sta.wd. subjpct to be enfor'ced upon a subsequent default in
ThE' payment t.r any installmE'nt of the principal or interest
Thpl'('aft01' becoming dU0. In the final judgment the court
shall dirpd at what time and upon ,,-hat default any subse·
qlH'Ilt l'xecution shall issue.

Rpc. J07. In such cases, after final judgment, the
court shall ascertain whether the property can be sold in par
.eels, and if it can be done without injury to the interests of
the part1es, the court shall direct so much only of the premises
to be sold, as will be sufficient to pay the amount then due on
the mortgage with costs. and the judgment shall remain and
be enforced upon any subsequent default. unless the amount
due shall be paid before execution of the judgment is per·
fected.

Rec. 408. If the mortgag-ed pr0mises cannot be sold
in parcels. the conrfshall order the whole to be sold, and the
pr()ceeds of the·sale shall be applied first to the payment of the
principal due. interest and costs. and then. to the residue se
cured by tht' mortgage and not due; and if the residue due do
not bear inter('st, a deduction shull be made therefrom by dis
-counting the legal interest; and in all cases where the pro
ceeds of the Rale shall be more than sufficient to pay the
-amount due and costs. the surplus shall be paid to the mort
~age debtor. his heirs and assi~ns.

&>c. 409.. "~heneve-I"an tXf>ention shall issue upon a judg
ment, recovered for a debt secured by a mortgage of real prop-

•
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erty, the plaintiff shall endorse thereon a brief description of
the mortgaged premises, and a sale·of the mortgaged premises,
upon such execution shall foreclose the equity.of redemption.

CHAPTER XLIV.

Ne Exeat.

Sec. 410. Actions may be commenced upon an;y
agreement in writing before the time for the performance of
the contract expires, when the plaintiff or his agent shall make
and file an affidavit with the clerk of the proper court, that the
defendant is about to leave the 'ferritory without performing
or making provisions for the performance of the contract, tak
ing with him property, moneys, credits or effects subject to
execution, with intent to defraud the ·plaintiff.

Sec. 411. Upon such affidavit being filed, the clerk
shall issue an order of arrest and bail, directed to the sheriff,
which shall be issued, served and returned, in all respects as
such orders in other cases; before such order shall issue, the
plaintiff shall file in the office of the clerk a bond with suf
ficient surety to be approved by the clerk, conditioned that
the plaintiff will pay the defendant such damages and costs·
as he shall wrongfully sustain by occasion of the suit, which
sureties shall justify as bail upon an arrest.

Sec. 412. The sheriff shall require the defendant to
enter into a recognizance of special bail, with sufficient sure·
ty, personally to appear on the first day of the court at its
next term,. and abide the order of the court, and in default
thereof the defmdant shall be committed to prison until dis
char,ged in due course of law; such special bail shall be liable
for the principal and shall have a right to arrest and deliver
him up, as in other cases, and the defendant may give other
bail.

Sec. 413. Instead of giving special bail, as above
provided, the defendant shall be entitled to his discharge
from custody if he will secure the performance of the contract
to the satisfaction of the plaintiff.

Sec. 414. 'fhis proceeding may be had in favor of
any surety or other person jointly bound with the defendant.
It may also be prosecuted by the person in whose favor the
contract exists, against anyone or more of the persons bound
thereby, upon filing such affidavit, when the co-contractors
are non-resident or probably insolvent, or at the request of
anv one of them when thev are residents anrl solvent.

• •
Sec. 415. The defendant may have the same remedy

by writ of habeas corpus as in other cases of arrest and bail.
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Sec. 416. The proceedings may be had before justices of
the peace in all cases within their jurisdiction.

Sec. 417. The affidavit and bond may be filed, and pro
.ceedings had in any district where the defendants may be
iound.

CHAPTER XLV.

Actions of Sureties Against Principals.

Sec. 418. Any person bound as surety upon any contract
in writing for the pa.rment of money or the performance of
any act, when the right of action has accrued, may require by,
notice in writing the creditor or obligee forthwith to institute
an action upon the contract.

Sec. 419. If the creditor or obligee shall not pro
ceed within a reasonable time to bring his action upon such
contract, and prosecute the same to judgment and execution,
the surety shall be discharged from all liability thereon.

Sec. 420. When any action is brought against two
or more defendants upon a contract, anyone or more of the
·defendants being surety for the others, the surety may, upon
a written complaint to the court, cause the question of se·
.curityship to be tried and determined upon the issues made
by the parties at the trial of the cause, or at any time before
or after the trial, or at a subsequent term, but such proceed.
ings shall not affect the proceedings of the plaintiff.

•Sec. 4~1. If the finding upon such issue be in favor
of the surety, the court shall make an order directing the
~herjff to levy the execution upon, and first exhaust the prop·
erty of the surety, andthe clerk shall endorse a memorandum
of the order upon the execution.

Sec. 4~~. "'hen any defendant. surety in a judgment
or special bail or replevin bail or surety in a delivery bond
-or replevin bond, or any person being surety in any bond what·
.ever, has been or shall he compelled to pay any judgment or
any part thereof, or shall make any payment which is applied
upon such judgment by reason of such suretyship, or when
-any sheriff or other officer or other surety upon his official
bond shall be compelled to pay any judgment or any part
thereof by reason of any default of such officer, except for fail·
ing to pay over money collected. or for wasting property levied
upon, the judgment shall not be discharged by such payment,
'but shall remain in force for the use of the bail, surety, o.fficer
Qr other person making such payment, and after the plaintiif
is paid, so much of the judgment as remains unsatisfied may be
prosecuted to execution for his use.
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Sec. 423. Anyone of several judgment defendants.
and anyone of several replevin bail having paid and satisfied
the plaintiff, shall have the remedy provided in the last sec
tion against the co-defendants or co-sureties to collect of
them the ratable proportion each is equitably bound to pay.

Sec. 424. ~o surety or his representati\e shall con
fess judgment or suffer judgment by default in any case where
he is notified that there is a valid defense, if the principal will
enter himself defendant to the action and tender to the sm-ety
or his representatives good security to indemnify him, to be
approved by the court.

Sec. 425. The foregoing pro\isions of this act shall ex
tend to heirs, executors, and administrators of deceased per
sons, but the provisions of the four hundred and twenty
seventh section shall not operate against persons under legal
disabilities.

CHAPTER XLVI.

Habeas Corpus.

Sec. 426. Every person restrained of his liberty un
der any pretense whatever, may prosecute a writ of hflbeas
corpus to inquire into the cause of the restraint, and shaH be
delivered therefrom when illegal.

Sec. 427. Application for the writ shall be made by
complaint, signed and verified either by the plaintiff or by
Bome person in his behalf, and shall specify:

1. By whom the person in whose behalf the writ i~ ap
plied for is restrained of his liberty, and the place where,
(naming the parties if they are known, or describing them if
they are not known).

2. The cause or pretense of the restraint according to the
best of the knowledge and belief of the applicant.

3.· If the restraint be alleged to be illegal, in what the
illegality consists.

Sec. 428. ",Yriis of habeas corpus may be granted by
the supreme court or district court, or by any judge of either
court, whether in term or vacation, and upon application the
writ shall be granted without delay.

S€c. 429. The writ shall be directed to the officer
or party having the person under restraint, commanding him.
to have such person before the court or judge at such time and
place as the couct and judge shall direct to do and receive what
Ilhall be ordered concerning him, and have then and there the
writ.
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Sec. 230. If the writ .be directed to the. sheriff, it
shall be delivered by the clerk to him without delay.

Sec. 431. If the writ be directed to any other per
son, it shall be delivered to the sheriff and shall be by ilim
served by delivering the same to such person without delay.

Sec. 432. If the person to whom such writ is di
rected cannot be found or shall refuse admittance to the
sheriff, the same may be served by leaving it at the residence of
the person to whom it is directed, or by fixing of the same on
some conspicuous place, either of his dwelling house or where
the party is confineu or under rentraint.

Sec. 433. The sheriff or o1her person to whom the
writ is directed shall make immediate return thereof, and if
he refuse after due service to make return, the court shall en
force obedience by attachment.

Sec. 434. The return must be signed and verified by
the person making it, who shall state:

1. The authority or canse of the restraint of the party in
his custody.

2. If the authority shall be in writing, he shall return a
copy and produce the original on the hearing.

3. If he has had the party in his custody or under his
restraint, and has transferred him to another, he shall state
to whom, the time, place and cause of the transfer. He shall
produce the party at the hearing unless prevented by sickness
or infirmity, which must be shown in the return.

Sec. 435. The court or judge. if satisfied of the truth
of the allegation of sickness or infirmity, may proceed to de
cide on the return, or the hearing may be adjourned until the
party can bp pr"lduceil. (l" ~Dr "th(-r good cause. The }::~ai~~!!!

m2.J except to the sufficiency of, or controvert the return or
any part thereof. or allege any new matter in evidence.. The
new matter shall be verified. except in cases of commitment on
a criminal charge. The rpturn and pleadings may be amendetl
without causing delay.

.Sec. 436. The court or judge shall thereupon pro
ceed in a summary way to hear and determine the cause. and
if no legal cause be shown for the restraint or for the continu
ation thereof. shall discharge the party.

Sec. 437. ~o court or judge shall inquire· into the
legality of any judgment or process whereby the party is in
custody. or discharge him when the term of comlJ1itment has
not expired. in either of the cases following:

1. Upon any process issued on any final judgment of a
court of competent jurisdiction.

2. For any contempt of any court, officer or body having
authority in the premises to commit; but an order of com-
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mitment as for a contempt upon proceedings to enforce the
remedy of a party, is not included in any of the foregoing spec
ifications.

3. Upon a warrant issued from th~ district court upon
an indictment or information.

Sec. 438. No person shall be discharged from an
order of commitment issued by any judicial or peace officer for
want of bail, or in cases not bailable on account of any uefect

. in the charge or process, or for alleged want of probable cause;
but in all cases the court or judge shall summon the prosecut·
ing witnesses, investigate the criminal charge, and discharge
admit to bail or re-commit the prisoner, as may be just and
legal, and recognize witnesses when proper.

Sec. 439. The writ may be had for the purpose of
admitting a prisoner to bail in civil and criminal actions.
vVhen any person has an interest in the detention, the pris
oner shall not be discharged until the person having such in·
terest is notified.

Sec. 440. The cour1 or judge shall have power to
require and compel the attendance of witnesses, and to do all
other acts necessary to determine the case..

Sec. 441. X0 sheriff or other officer shall be liable to
a civil action for obeying any writ of habeas corpus or order
of discharge made thereon.

Sec. 442. 'Vhenever it shaH appear by affidavit
that anyone is illegally held in custody or restraint, and that
there is good reason to believe that such person will be car·
ried out of the jurisdiction of the court or judge before whom
thp application is made, or will suffer some irreparable injury
before compliance with the writ ean be enforced. such court
or judge may cause a warrant to be issued reciting the facts,
and directed to the sheriff or any constable of the county,
commanding him: to take the person thus held in custody or reo
straint. and forthwith bring him before the court or judge to
be dealt with according to law.

Sec. 443. The court or judge may also. if the same
be deemed necessary, insert in the warrant a command for the
apprehension of the persoRcharged with causing the illegal
restraint.

Sec. 444.. The officer· shall execute the writ by bring
. ing the person therein named before the conrt or judge, and

the like return of procedings shall be required and had as in
case of writs of habeas corpus;

Sec. 445. The court or judge may makf' any tern
poraryorders in the cause or disposition of the party during
the progress of the proceedings that justice may require. The
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custody of any party restrained may be changed from one per
son to another, by order of the court or judge.

Sec. 44f,. Any writ or process authorized· by this
chapter may be issued and served, in case of emergency, on
Sunday.

See. 447. .-\ll writs and other process authorized by
this chapter shall be issued by the clerk of the court, and
sealed with the seal of such court, and shall be served and re
turned forthwith, unless the court or judge shall specify a
particular time for such return. And no writ or other process
shall be disregarded for any defect therein; if enongh is Ahown
to notify the offieer or person of the purport of the process.
Amendments may be allowed and temporary commitments
when necessary.

Sec. 448. 'Vrits of haheas eorpus shall be granted in
favor of parents, guardians. masters and husbands, and to en
force the rights, and for the protection of infants and insane
persons; and the proceedings shall in all cases conform to the
prodsions of this statute.

CHAPTER XLVII.

~fandate and Prohibition.

Sec. 44H. "'rits of mandate and prohibition may
issue from the supreme alld district courts of the Territory,
but such writs shall issue from the supreme court only when
necessary for the exercise of its functions and powers.

Sec. 450. "'rits of mandate may be issued to anv in·• •
ferior tribunal, corporation, board or person, to compel
the performance of any act which the la w specially enj oins or
a duty resulting from an office, trust or station.

See. 451. The writ shall be issued upon affidavit and
motion, and shall be attested and sealed, and made returnable
as the court shall direct, and the person, body, or tribunal, to
whom the same shall be directed and delivered, shall make re
turn, and for neglect to do so, shall be proceeded against as
for contempt.

Sf'c. 452. The first writ shall be in the alternati Ve or
peremptory, as the court shall direct.

Rec. 453. "Thenever a return shall be made to any
such writ, issues of law and fact may be joined, and like
proceedings shall be had for the trial of issues and rendering
judgment as in civil actions.

Sec. 454. In case a verdiet shall be found for plain
tiff where the writ is in the alternate. or if judgmf'nt bf' givf'n
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for him, he shall recover damages as in an action for a false
return, against the party making the return, and a peremp
tory writ shall be granted without delay.

Sec. 455. The cour1 shall have. the same power to
enlarge the time of making a return and pleading to such writ
and for filing any subsequent pleadings, and to continue such
cause, as in civil actions.

Sec. 456. Obedience to such writs may be enforced by at-
~ ~

tachment and fine and imprisonment, or both.
Sec. 457. The writ of prohibition shall command the

court and-party to whom it shall be directed, to refrain from
any further proceedings in the matter therein specified, until
the return of the writ and the further order of the court there
9n, and n~on the return, to show cause why they shall not be
absolutely restrained from an~' further proceedings in the
matter.

Sec. 458. The court shall render judgment either
that a prohibition absolute, restraining the court and party
proceeding in the matter, do issue, or authorizing the eourt
and part) to proceed in the matter in question.

Sec. 459. Costs shall be awarded in these proceedings as
in civil actions.

CHAPTER XLVIII.

Information.

Sec. 460. An information lllay be filed against any
person or corporation in the following caRes:

1. \Vhen any person shall usurp, intrude into, or unlaw
fully hold or exercise any public office or any franchise with
in the Territor~', or any office in an~' corporation created by
the authority of the TerritoI'\".

~ .
2. -Whenever any public officer shall have done or suf-

fered any act, which, by the provisions of law, shall work a
forfeiture of his office.

3.. Where any associatioB or 'Bumber of persons shall act
within this Territory as· a corporation, without being legally
incorporated.

4. Or where any corporation do, or omit acts which
amount to a surrender or a forfeiture of their rights and privi
leges as a corporation, or where they exercise p~wersnotcon
ferred by law.

Sec. 461. The information may be filed b, the pros
ecuting attorney of the district court of the propel' county,
upon his own relation, whenever he shall deem it his duty to
do so, or shall be directed by the court or other competent au-
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thority, or by any other person on his own relation, whenever
he claims an interest in the ottice, franchise or corporation
which is the suject of the information.

~c. 40~. The information shall consist of a plain
statement of the facts which constitute the grounds of the
proceedings, addressed to the court.

~ec. 403. \\'hene\'er an information shall be tiled
~gainst a person for usurping an ottice, by the prosecuting at
torney, he shall also set forth therein the name of the person
rightfully entitled to the ottice, with an averment of his right
thereto; and when filed by any other person he shall show his
interest in the matter, and he ma;y claim the damages he has
sustained.

~ee. 4G4. Wheneyer an iuformation is filed, a notice
signed b.r the relator sh~ll be served and returned, as in other
actions. The defendant shall appear and answer, or suffer de
fault, and subsequent proceeding be had as in other cases.

~ec. 4(;5. In en-ry caHe w Ilerein the right to an
office is contested, judgment shall be rendered upon the rights
of the parties, and for the damages the relator ma.r show him
self entitled to, if anoY, to the time of tIle judgment.

~ec. 40G. If judg'lllent be rendered in fa YOI' of the
relator, he shall proceed to exercise the functions of the office,
after he has been qualified as required by law, and the tourt
shall order the defendant to deliver oyer all tIlt' books and
papers in his custody or within his power. belonging to the
office from which he shall haye been ousted.

Sec. 4G7. If the dt'fendant shall refuse or neglect to
deliver over the books and papers pursuant to the order, the
court or judge thereof shall enforce the order by attachment
and imprisonment.

Sec. 468. "'hen judgulPnt is rendered in fann' of
the plaintiff. he may, if he has not claimed his damages in the
information, have his action for the damages at any time with·
in one ,veal' after the judgment.

See. 41)!l. 'Yhen several persons elaim to be entitled to
the same office or' franchise, one information may be filed
against any or all such persons in order to try their respective
rights to the olfice or franchise.

Sec. 470. 'Yhenever am' defendant shall be found,
~uilty of any usurpation of or intrusion into. or unlawfully
exercising any office or any franchise within this Territory, or
any office in any corporation created by the authority of this
Territory, or when any public officer thus charged shall be
found guilty of having done or suffered any act which by the
provision of the law shall work a forfeiture of his office, or
when any association or number of persons shall be found
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guilty of having acted as a corporation without having been
legally incorporated, the court shall give judgment of ouster
against the defendant or defendants, and exclude him or them
from the office, franchise or corporate rights, and in case of
corporations that the same shall be dissolved, and. the court
shall adjudge costs in favor of the plaintiff.

Sec. 471. If judgment be rendered against any cor.
poration or against any persons claiming to be a corporation,
the court may cause the costs to be collected bv execution• •
against the persons claiming to be a corporation or by attach-
ment against the directors or other officers of the corporatioh,
and shall restrain the corporation, appoint a receiver of its
property and effects, take an account and make a distribution
thereof among the creditors. Tht' prosecuting attorney shall
immediately institute proceedings for that purpose.

Sec. 47~. \Yhenever any property shall be forfeited
to the Territory for its use, the legal title shall be deemed to
be in the Territory from the time of the forfeiture, and an in
formation may be filed by the prosecuting attorney in the dis
trict court for the recovery of the propert;y, alleging the ground
on which the recovery is claimed, and like proceeding!3 and
judgment shall be had as in a civil action for the recovery of
the property.

Ree. 473. \Yhen an information is filed by the pros
ecutin~ attorney, he shall not be liable for the costs, but when
it is filed upon the relation of a private person he shall be
iiable for costs unless the same are adjudged against the de-
fendant. . .

Rec. 474. An information may be prosecuted for the
purpose of annulling or vacating any letters patent, certifi
cate or deed. granted by the proper authorities of this Terri
tory, when there is reason to believe that the same were ob
tained bv fraud or through mistake or ignorance of a material
fact. or when the patentee or those claimin~ under him have
done or omitted an act in violation of tht' terms 0.0 which the
letters. deeds or certificates were granted, have by any other
means forfeited the intt'rest acquired under the same.

Rt'c. 475. In such cases, .tht' information mav be••
tiled by tbp prosecuting attorney upon his relation. or by any
private person npon his rplation showing his interest in thp
subject mattt'r; and the subsequent proceedings, judgment of
the conrt and awarding of costs. shal1 conform to the above
provi!;;;ons. and s11ch Iptters patt'nt. dped or certificate shan
bp annul1pd or sustained. according to the right of the ca~e.
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CHA.PTER XLIX..

Miscellaneous Provisions.
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Sec. 476. Pleadings sworn to by either party in
any case shall not, on the tnal, be deemed proof of the facts
alleged therein, nor require other or greater proof on the part
of the adverse party.

Sec. 477. When a new party is introduced into an
action, as a representative Ot' successor of a former party, such
new party is entitled to the same notice, to be given in the
same manner, as required for defendants in the commence
ment of an action.

~ec. 47~. 'rhe time within which an ad is to be done,
as herein provided, shall be computed by excluding the first
day, and including the last. If the last daJr be Sunday it shall
be excluded.

Sec. 47!:l. All procf'ss issuing out of the district
court shall be directed to the sheriff of the countJr in which it
Is to be served, and be by him ('xecuted according to law.

Sec. 480. ""hen there is no sheriff of a county, or
he is disqualified from any cause from discharging any particu
lar duty, it shall be lawful for the officer or person command
ing or desiring the discharge of that duty, to appoint some
suitable person, a citizen of the county, to execute the same:
Provided, That final process shall .iiI no case be executed by
any other person than the legally authorized officer; or in case
he is disqualified, some suitable person appointed by the court,
or judge thereof, out of which the process issues, who shall·
make such appointment in writing; ano before such appoint
ment shall take effect, the person so appointed shall give
surety to the part~" intel'ested for the faithful performance
of his duties. which bond of suretyship shall be in writing, be
approved by the court or judge appointing him,and be placed
on file with the papers in the case.

Sec. 481. In all cases where notice is required by
this act it shall be in 'Writing, and must be duly served upon
the party. If served by an officer whose duty it is to serve
process, his return shall be sufficient. It may be served. how
ever, when not otherwise especially provided herein, by any
disinterested person; in which event, proof of serviC'e must be
established by the affidavit of the person making such ser-

•VIce.
Sec. 482. Every charge of incest, fornication, adul

tery, or whoredom, falsely made by any person against a
female; also words falsely spoken of any person charging
such person with incest or the infamous crime against nature,
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either with mankind or the brute creation, shall be actionable
in the same manner as in the case of slanderous words charg
ing a crime, the commission of which would subject the of
fender to death or other degrading penalties.

Sec. 483. Eyery court and officer authorized to
take any bail or surety, shall have power to examine on oath
the person offering to become such bail or surety, concerning
his property, and sufficiency as such bail or surety.

See. 484. Xo bond required under the proYisions of this
act, and intended as such bond, shall be void for want of form
or substance, or recital or condition; nor shall the principal or
surety on such account be discharged, but all the parties there
to shall be held and bound to the full extent contemplated by
the law requiring the same, to the amount specified in such
bond. In all actions on such defective bond, the plaintiff
may state its legal effect, in the same manner as though it
were a perfect bond.

Rec. 485. In any adion brought for the recovery of the
purchase money against any person holding a contract for the
purchase of lands, the party bound to perform the contract,
if not plaintiff, may be made a party, and the court, in a
final judgment, may order the interest of the purchaser to be
sold or transferred to the plaintiff, upon such terms as may
be just, and may also order a specific performance of the con
tract in favor of the complainant, or the purchaser, in ease a
sale be ordered.

See. 486. Husband and wife may join in all causes of ac
tion arising from injuries to the person or character of either,
and both of them, or from injnries to the property of either,
and both of them, or arising out of any contract in favor of
either and both of them.

Sec. 487. An~' person reqnired to give bail, may de
posit with the clerk the amount of money for which he is re
qnired to give bail, and thereupon be discharged from arrest.

Sec. 488. Any action against a corporation may be brought
in any county where the corporation has an office for the trans
action of business. or any person resides, upon whom process
may be served against such corporation, unless otherwise pro
vided in thii'l act.

Sec. 48fl. :x0 action for a personal injury to any person,
occai'lioning hii'l death, shall abate, nor shall i'luch right of ac
tion determine by reai'lon of such death, if he have a wife and
child living~ but such action maybe -pro8ecuted, or commenced
and proSf"cllted, in' favor of snch wife, or in favor of the wife
and children, or if no wife, in favor of such child or children.
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~ec. 490. The widow, or widow and children, or child or
children, if no widow, of a man killed in a duel, shall have a
right of action against the person killing him, and against the
seconds, and all aiders and abettors, and shall recover such
a sum as to the jury shall seem reasonable.

Sec. 491. The seduction of an innocent unmarried female,
shall in itself constitute a good cause of action, in the Dame of
the party injured, and against the party committing the in
jury, his aiders and abettors: Provided, That in all cases the
damages recovered shall be for the exclusive benefit of the
said injured party.

Sec. 49:? .-\.11 other forms and rights of action, to recover
damages for seduction, or for the consequences thereof, by any
other person than the party injured. are hereby abolished:
ProTided, That nothing herein contained shall be construed
to prevf>nt actions for the support of bastards being main
tained by the propel' authorities.

Sec. 49:t \Vhen a defendant in execution owns real
estate subject to execution, jointly or in common with any
other person, the judgment shall be a lien, and the execution
be levied upon the interest of the defendant only. When he
owns p~rsonal property jointlJ', or in co-partnership
with any other person, and the interest cannot be
~eparately attached the sheriff shall take pOl';se~sion

of the property, unless the other person having an interest
therein shall give the sheriff a sufficient bond, with surety, to
hold and manage the property according to law; and the sheriff
shall then proceed to sell the interest of the defendant in such
property, describing such interest in his advertisement as
nearly as may be, and the purchaser shall acquire all tho? in
terest of such defendant therein; but nothing herein contained
~hall be so construed as to deprive the co-partner of :llly such
defendant or intprestpd in any such pl'opert,v subjecting the
~ame to the debts of the co-partnerfilhip.

Sec. 494. Any party having a judgm(>nt upon any
justice's docket, upon which an execution has been returned
unsatisfied. and no property found, may take a transcript of
such judgment and return it to the clerk of the district court
embracing his county, and upon making an affidavit that the
defendant has real estate in any county of said district subject
to execution. the clerk shall enter the judgment in the execu
tion docket, in the same manner as judgments of the district
eourt, and thereafter it shall stand and eKecution be issued
thereon as upon the judgment of the district court. A trans-
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cript thereof or a copy of the execution issued thereupon
fi:tlall, as in other judgments, be recorded by the county audi
tor and remain a lien upon real estate in the county where
Se' recorded.

CHAPTEn L.

Of Construction.

~ec. JU5. For all necessary purposes connected
with the district court each distriet shall be considered and
held to be but one county; and whenever in this act the
words d~strict or county occur, the same may be rendered
county or district, as ma,r bl:' necessary to conform the practice
of the courts to the act of Congress, approved ~~ugust Hi, 1856:
Provided, That nothing herein contained shall be construed
to confer jurisdiction upon county officers, or extend their
powers beyond the limits of their counties.

Sec. 496. "'henevel' any term indicating an officer
. is used it shall be construed, when required, to mt>an any per
son authorized by law to discharge the duties of such otlicer.

Sec. 497. \Yords importing the singular number
only may also be applied to the plural of persons and things,
and words importing the masculine gender only, may be ex
tendeli to females also.

Sec. 498. In actions already ("oulIneuced, the plead
ings to be had to form issues, the manner of procuring testi
mony, the examination of parties, the trial and renditif)D of
judgment and all proceedings, shall conform to the provisions
of this act as far as practicable.

Sec. 499. The provisions of this act shall be liberally con
strued, and shall not be limited by any rule of strict construc-
tion. .

Sec. 500. 'I'lle act of the first legislative assembly, en
titled "an act to regulate the practice and proceedings in civil
actions," and the amendatory acts thereto, passed January
27th, 1857. and all laws and parts of laws inconsistent here
with. be. and the same llre hereby repealed, but the repeal
thereof shall not revive any former act; and this act is here
by declared as the code of practice in civil actions in the il1<:
trict courts of this Territory, and all rights of action secureu.
by existing laws, may be prosecuted in the manner prescribed
herein.

Passed J-anuarv 1860.
~
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1'egulating the Time 'Within Which Civil Actions May be
Commenced.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Sec. 1. That actions can only be commenced within the
periods herein prescribed after the cause of action shall have
accrued, except when in special cases a different limitation is
prescribed by statute; but in the district court the ubjection
that the action was not commenced within the time limited.
can only be taken by answer.

Sec. 2. The period prescribed in the preceding sec
tion for the commencement of actions shall be as follows:

\Yithin twenty years.
1. Actions for the recovery of real property, or for the

recovery of the possession thereof; and no action shall be
maintained for such recovery unless it appear that the plain
tiff, his ancestor, predecessor or grantor was seized or pos
sessed of the premises in question within twenty y-ears before
the commencement of the action.

Sec. 3. "'ithin six veal's.•
1. An action upon a judgment or decree of any court of

the United States or of any state 01' Territory within the United
States.

2. An action u~on a contract in writing, or liability ex
press or implied arismg out of a written agreement.

3. An action for the rents and profits or for the use and
<>ccupation of real estate.

Sec. 4. \Vithin three years:•
1. An action for waste or trespass upon real property.
2. An action for taking, detaining or injuring p-ersonal

property, including an action for the specific recovery there
<>f, or for any other injury to the person or rights of another
not hereinafter enumerated.

3. Actions upon all contracts, express or implied, which
are not in writing and do not arise out of any written instru
ment.

4. An action for relief upon the ground of fraud, the
cause of action in such case not to be deemed to have accrued
until the discovery by the aggrieved party of the facts con-
stituting the fraud. .

5. An action against a sheriff, coroner or cOD,stable upon
a liabiljty incurred by the doing of an act in his official capac
ity and in virtue of his office, or by the omission of an official
duty, including the non-payment of money collected upon an
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execution; but this section shall not apply to an action for
an escape.

6. An action upon a statute for penalty or foreiture,
'where action is given to the party aggrieved, or to such party
and the territory except where the statute imposing it pre
scribed a different limitation and for· seduction and breach
of marriage contract.

Sec. 5. 'Vithin one veal':•
1. An action for libel, slander, assault, assault and bat-

tery and imprisonment.
2. An action upon a statute for a forfeiture or penalty to

the Territory.
3. An action against a sheriff, or other officer for the

escape of a prisoner arrested or imprisoned on civil process.
Sec. fi. An action upon a statute for a penalty given in

the whole or in pal't to the person who will prosecute for the
same, shall be commenced within one year after the com
mission of the offense; and if the action be not commenced
within one year by a private party, it may be commenced
within two years thereafter in behalf of the Territory by the
prosecuting attorney of the district in which the county is sit
uated, where the offense was committed.

Rec. 7. An action for relief not hereinbefore pro
vided for, shall be commenced within two years after the
cause of action shall have accrued.

Ree. 8. In an action brought to l'ecover a balance
duf" upon a mutual open and current aecount, where there
have been reciprocal demands between the parties. till' cause
of action shall be deemed to have accrued from the time of
the last item proved in the account on either side.

Rf'c. 9. The limitations prf'scribed in this act shall
apply to actions brought in the name of the Territory or for its
benefit, in the same manner as to actions by private parties.

Rf'c. 10. If when the cause of action shall accrue against
any person who shall be out of the Territory or concealed
such action may be commenced within the terms
herein respectively limited after the return of such person
into the Territory, or the time of his concealment; and
if after such cause of action shall have accrued, such person
shall depart from and reside out of this Territrory or conceal
himself, the time of his absence or concealment shall not be
deemed or taken as any part of the time limited for the com
mencement of such action.

Sec. 11. If a person entitled to bring an action men
tioned in this act, except for a penalty or forfeiture, or
against a sheriff or other officer, for an escape, be at the time
the cause of action accrued either:
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1st. 'Within the age of twenty-one years.
2d. Insane.
3d. A married woman.
The time of such diability shall not be a part of the time

limited for the commencement of action.
Sec. 12. Ifa person entitled to bring an action die be

fore the expiration of the time limited for the commencement
thereof, and the cause of action survive, an action may be
commenced by his representatives after the expiration of the
time and within one year from his death. If a person against
whom an action may be brought die before the expiration of
the time limited for the commencement thereof and the cause
of action survives, an action may be commenced against his
representatives after the expiration of that time and within
one year after the issuing of letters testamentary or of admin
istration.

Sec. 13. 'Yhen a per'son shall be an alien subject or
a citizen of a country at war with the United States, the time
of the continuance of the war shall not be a part of the period
limited for the commencement of the action.

Sec. 14. When the commencement of an action is
stayed by injunction or a statutory prohipition, the time of
the continuance of the injunction or prohibition shall not be
a part of the time limited for the commencement of the action.

Sec. 15. If an action shall be commenced within the
time prescribed therefor, and a judgment therein for the
plaintiff be reversed on error or appeal, the plaintiff, or if he
die and the cause of action survives, his heirs or representa
tives may commence a new action within one year after the
reversal.

Sec. 16. Xo person shall ayail himself of a disability
unless it existed when his right of action accrued.

Sec. 17. 'Vhen two or more disabilities shall co-exist
at the time the right of action accrues, the limitation shall not
attach until thev all be removed.

~

Sec. 18. :No acknowledgment or promise shall be suffi-
cient evidence of a new or continuing contract whereby to take
the case out of the operation of this act, unless the same
is contained in some writing signed by the party to be charged
thereby; but this section shall not alter the effect of any pay
ment of principal or interest.

Sec. 19. Whenever any payment of principal or interest
has been or shall be made upon an existing contract, whether
it be bill of exchange, promissory note, bond or other evi
dence of indebtedness, if such payment be made after the same
shall have become due, the limitation shall commence from
the time the last payment was made.
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Sec. 20. When the cause of action has arisen in an
other state, territory or country between non-residents of this
Territory, and by the laws of the state, territory or country
where the cause of action arose, an action cannot.Qe main
tained thereon by reason of the lapse of time, ~no action shall
be maintained thereon in this Territory.

Sec. 21. This act shall not extend to actions already
commenced, but the statutes now in force shall be applicable
to such cases according to the subject of the action and with
out regard to form, nor shall any cause of action, barred by
the statutes now in force, be revived by the provisions of this
act, but cause of action now existing, and not already barred,
shall not be barred. by reason of any time already elapsed,
prior to this act taking effect.

Passed January 23d, 1860.

All) ACT

To Amend an Act, Entitled an Act, to Proyide for a Sta,Y of
Execution Cpon Judgments in the Supreme and District
Courts.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. 'That section first of the act of which this is
amendatory, be so amended as to read:

Section 1. That stay of execution shall be allowed on
~

judgments rendered in the supreme court and district coucts,
as follows:

In the supreme court:
1. On all sums under five hundred dollars, thirty days.
2. On all sums over five and under fifteen hundred dol·

lars, sixty days.
3. On all sums over fifteen hundred dollars, ninety days.
On judgments rendered in the district court:
1. On all sums under three hundred dollars, two months.
2. On all sums over three hundred and under one thou·

sand dollars, five months.
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3. On all sums over one thousand dollars, six months.
~er.~. 'l'his act to take etlect and be in force from and

aftel~ its passage.
Passed January 30th, lS60.

---------
AN AUT

Exempting Certain Propert,Y From Execution and Attach
ment.

He it enacted oy the LegiSlaLHe Assembly of the Territo!·y
of Washington:

~ection 1. That all real and personal estate belonging to
any married woman at the time oLher marriage, and ail which
she may have acquired subsequently to such marriage, or to
which she shaH hereafter become entitled in her own right,
and all her personal earnings, and al1 the issues, rents and
profits of such real estate, shall not be liable to attachment
for or execution upon any liability OI' judgment against the
husband, so long as she or any minor heir of her body shall be
living: Provided, l.'hat her separate pro~er[y shall be liable
for debts owiug by her at the time of her marriage.

~ec. 2. The following property shall be exempt
from execution or attachment, except as is hereinafter spe·
cially provided:

1. A homestead, not exceeding five hundred dollars in
value, to include the dwellirighouse and other buildings, and
the land or lots upon which they stand.

2. All wearing apparel of every person and family.
3. All private libraries, family pictures and keepsakes.
4. To e-ach householder, one bed and bedding, and one

additional bed and bedding for every two members of the
family, and other household goods and utensils and furni
ture, not exceeding one hundred and fifty dollars in value.

5. To each householder, two cows with their calves, five
swine, two stands of bees, twenty-five domestic fowls, and
provisions and fuel for the comfortable maintenance of such
householder and family for six months: Provided, That in
case such householopr shall not possess, or shall not desire to
retain the animals !J:~illed above, he may select from his stock
and retain other animals not to exceed one hundred and fifty
dollars in value.

6. To a farmer, the tools, implements and farming uten-
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sils actually used about the farm; also two yoke of oxen with
yokes and chains, or one span of h01'ses with harness, and one
wagon.

7. To a mechanic, the tools and implements used to carry
on the trade, occupation or business in which he is engaged
for his support, or the support of his family. Also, material
not exceeding in value one hundred and twenty-five dollars..

8. To physicians, their libraries, and medicines to the
amount of one hundred and fifty dollars.

9~ To attorneys, clergymen, and other professional men,
their libraries.

10. All firearms kept for the use of any person or family.
11. To any person, a canoe, skiff or small boat with its

oars, paddles, sails and rigging not exceeding in value fifty
dollars.

12. To a person engaged in lightering for the support of
himself and family, one or more lighters, barges or scows,
and a small boat, with oars, sails and rigging, not exceeding
in value, in the aggregate, two hundred dollars.

13. A sufficient quantity of ha,Y or grain, or feed for keep
ing for s:ix weeks the animals mentioned in the several subdi
visions of this section as exempted from execution and attach
ment.

But no article of propt>rty mentioned in this section. shall
be exempt from an execution issued upon a judgment for its
price or upon a mortgage thereon, or for any tax levied thereon,
Provided, '1'hat no mortgage made by a married man of any
property exempted from execution and attachment in this
act, shall be of any validity, unless the wife shall join in said
mortgage, and the same be witnessed and acknowledged by
her as is required in case of a deed conveying her interest in
real estate.

Sec. 3. This act shall not be so construed as to pre
vent any single man, or married man, his wife joining him in
the waiver, from waiving, by agreement in writing, to any
person or persons the benefit of this act: Provided. That any
agreement of waiver made by a married man and his wife,
shall be witnessed and acknowledged by them in the same
manner required in case' of a deed made by them conveying
real estate.

Sec 4. All acts or pacts of acts in conflict herewith are
hereby repealed.

Sec. 5 This act to take effect and be in force from and
after its passage.

Passed January 30th, 1861.
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Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That it shall be lawful for all persons desirous
to end, by arbitration, any controversy, suit or quarrel, except
such as respect the title to real estate, to submit their mat·
tel'S of difference to the award or umpirage of any person Qr
persons mutually selected.

Sec, 2. Said agreement to arbitrate shall be in
writing, signed by the parties and may he by bond in any SUlli

conditioned that the parti~R entering into said submission
shall abide the awart..

Sec. 3. The said arbitrators shall be duly sworn
to try and determine the cause referred to them, and a just
award make out, under the hands and seals of a majority of
them, agreeably to the terms of the submission. Said award,
together with the written agreement to submit, shall be sealed
up by the referees and delivered to the party in whose favor
it shall be made, who shall deliver the same, without break·
ing the seal, to the clerk of the district court of the district
including the county wherein said arbtration is held, who
shall enter the same on record in his office. A copy of the
award, signed by said arbitrators, or a majority of them, shall
also be delivered to the party in whose favor it is so rendered.
who shall, if the matter be not settled, serve a copy of the
same on the adverse party at least twenty days before the
commencement of the next term of the said distJ'ict conrt.
and if no exceptions be filed against the same, by or before
the second day of said term, the judgment of the court shall
be entered upon said award with like effect as though said
award were the verdict of a jury, and execution may i8sue
therefor and the same proceedin~s had as in civil actions.

Sec. 4. Tlw referees chosen under the proYisions
·of this act shall each be allowed three dollars per day,
to be taxed with other costs of suit; but if either party
fail to appeal' on the day agreed upon for the referees to
meet, said party shall be liable for all costs accruing that day
unless his absence was unaYoidable, and shall be so decided
to the satisfaction of said referees. And any arbitrator fail
ing to attend on the day appointed, unless delayed by sickness
Ol' unavoidable accident, 'shall forfeit and pay the sum of five
dollars to the school fund of the county, to be recovered by
action before a justice of the peace, in the name of the county
,commissioners of the county, as other fines are recoverable.
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Sec. 5. 1'he party against whom an award may be made,
may except thereto for either of the following causes:

1. That the arbitrators or umpire misbehaved themselves
in the case.

2. That they committed an error in fact or law.
3. That the award was procured by corruption or other

undue means. - -
Sec. 6. If upon exceptions filed it s1).all al'pear

to the said district court that the referees have made a mistake
in fact or law, the court may refer the cause back to
said referees, directing the amendment of said award
forthwith, returnable to the current term of said court, and on
the failure so to correct said proceedings, the court shall be
possessed of the case and proceed to its determination.

Sec.' 7. Arbitrators, or a majority of them, shall have
power:

1. To compel the attendance of witnesses duly notified
by either party and to enforce from either party the produc
tion of all such books, papers and documents as they may
deem material to the cause.

2. To administer oaths or affirmations to witnesses.
3. To adjourn their meetings from day to day, or for a

longer time, and also from place to place, if they think proper.
4. To decide both the law and the fact that may be in

volved in the cause submitted to them.
Sec. 8. The laws in fOtTt' in this Territo)'y rel:lting

to evidence and the manner of procnring the attendance of
witnesses, shall govern in arbitrations.

Sec. 9. The law gon-'r'ning pro('(--'(--'dings fo)' con
tempt,in the trial of cases before justices of the peace, sn far
as the same may be applicable, shall apply to proceedings
before arbitrations.

Sec. 10. The costs of witnessf>s. and oth('r ft'pS in
the case, shall be taxed against the losing party; said fees
shall be indorsed upon the award, and when said award is af
firmed as the judgment of the district court, execution shall
issue therefor as for costs in civil actions.

Sec. 11. Such award, when so affirmf>d, shall be
in all respects like any other judgment of the district court,
and a transcript of such judgment, or execution issued there
on, recorded in the county auditor's office in the same manner
as other judgments, shall be a lien nOOD rea) estate in said
county.

Passed January 25, ]860.
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Regulating the Practice and Proceedings in Civil .Actions.

I. Of the Parties to Civil Actions.

Be it enacted py the Legislative Assembly of the Territory
of Washington:
Section 1. That all common law forms of action, and all

distinctions between law and equity are hereby abolished, and
hereafter there shall be in this Territory but one form of ac·
tion to establish and enforce private rights, which shall be
called a civil action.

H~c. 2. The party commencing the action shall be known
as the plaintiff, and the opposite party the defendant.

Sec. 3. Every action shall be pl'osecuted in the name
of the real party in interest, except as is otherwise pl'ovided
by law; but in all cases where the action is brought bJ an
assignee, the same defense may be set up as could be done
were the suit brought in the name of the ol'iginal party for
the use of the assignee, except in cases where the action is
upon a negotiable promissory note or bill of exchange trans
ferred in good faith and upon good consideration before due.

~e('. 4. An executor or administrator, or guardian
()f a minor or lunatic, a trustee of an express trust,
Dr a person authorized by statute, may sue without
joining the person for whose benefit the suit is prosecuted.

Sec. 5. When a married woman is a party, her husband
must be joined with her, except when the action is between
her husband and herself, when she may sue and be- sued
alone.

Rec. 6. -When an infant is a party, he shall appear
by guardian, and if he has no guardian, or in the opinion of the
court the guardian is an improper person, the court shall ap·
point one to act.

R(~<;. 7. The guardian shall be appointed as follows:
1. When the infant is plaintiff, upon the application of

the infant if he be of the age of fourteen years, or if under
that age upon the application of a relative or friend of the in
fant.

2. When the infant is defendant, upon the application of
the infant if he be of the age of fourteen years, and apply on
i he first day of the return term of the __.lllmons; if he be under
the age of fourteen, or neglect to apply, then upon the appli
cation of any other party to the action, or of a relative or
friend of the infant.
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Sec. 8. All persons interested in the cause of ac
tion, or necessary to the complete determination of the ques·
tions involved, shall, unless otherwise provided by law, be
joined as plaintiffs when their interest is in common with the
party making the complaint, and as defendants when their
interest is adverse to the plaintiff: Provided, That where
good cause exists, which shall be made to appear in the com
plaint, why a. party who should be a plaintiff cannot, from a
want of consent on his part or otherwise, be made such com
plainant, he may be made a defendant.

Sec. 9. When the question is one of common or gen
eral interest to many persons, or where the parties are nnm
erous and it is impracticable to bring them all before the
court, one or more may sue or defend for the benefit of the
whole.

S~e. 10. Persons severally liable upon the same ob
ligation or instrument, including the parties to bills of ex
change and promissory notes, may all or any of them be in
cluded in the same action, at the option of the plaintiff.

Rec. 11. :So action shall abate bv the death mar-•
riage or other disability of the party, or by the transfer of any
interest therein, if the cause of action survive or continue;
but the court may on motion, allow the action to be continued
by or against his l'epl'eseiltatiH~sor successor in interest.

Sec. 12. A defendant agaim:t whom an action is pend
ing upon a contract, or for 8pe("itie real 'Or lwrsonal property
may at any time bef'Ore ans,,,el', upon affidayit that a IH~l's()n

not a party to the action, and witllOut collusion with him,
makes against him a demand for the same debt or property,
upon due notice to such person and the adverse party,
apply to the court for an order to substitnte such person in
his place~ and discharge him from liability to either pal'l.~· Oll

his depositing in court the amount of the debt, or deli verillg
the property or its value to such person as the court may di
rect; and the court may in its discretion make the order.

II. Of Venue.

Sec. 13. Actions for the following causes shall be COlli

menced in the county in which the subject of the action, or
some part thereof, is situated:

1. For the recovery of, for the possession of, for tho par
tition of, for the foreclosure of a mortgage on, or for the deter·
mination of all questions affecting the title, or for· any injuries
to real property. .

2. All questions involving the rights to the posse~slOn or
title to any specific article of personal property, In WhICh last
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mentioned class of cases, damages may also be awarded for
the detention and for injury to such personal property.

Sec. 14. Actions for the following causes shall be
tried in the county where the cause, or some part thereof,
arose:

1. For the recovery of the penalty or forfeiture imposed
by statute; except that when it is imposed for an offense com
mitted on a~lake, river or other body of water, situate in two
or more counties, the action may be brought in any county
bordering on such lake, river or stream, and opposite to the
place where the offense was committed.

2. Against a public officer, or person specially appointed
to execute his duties, for an act done by him in virtue of his
office, or against a person who, by his ~ommand or in his aid,
shall do anything touching the duties of such officer.

Sec. 15. In all other cases the action shall be tried in
the county in which the defendant may be served with process:
Provided, That in cases where there are two or more persons
jointly liable, action may be commenced in the county where
one or more of the defendants may be found, and process may
issu,e for the other defendants to any other county in the Ter
ritory: Provided, also. That nothing contained in any of the
foregoing sections shall be so construed as to prevent a change
in the place of trial as may be provided by law.

III. Change of Venue.

Sec. 16. A change of venue, or the place of trial, may be
had on the application of either of the parties in the following
cases:

1st. When the county in which the action is pending
shall be a party thereto, or interested therein;

2d. When the judge shall be interested in the action, or
connected by blood or affinity with any person so interested,
nearer than in the fourth degree;

3d. When the party applying for such change shall make
and file an affidavit, stating that the judge or the inhabitants
of the county are so prejudiced against him, that he cannot
expect an impartial trial, 'and also, that the application for the
(;hange of venue is not made for the purpose of delay;

4th. When the county designated in the complaint is
not the proper county, and the defendant appeal'S and moves
for the change to the proper county.

Sec. 17. An application for the change of venue may be
made either to the court, in term time, or to a judge thereof,
in vacation, and the change shall be to the most convenient
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county, to which there shall be no exception of the character
of those above enumerated; but neither party shall be entitled
to more than one change of venue, except for causes not in
existence, 01' not known to the party, when the first change
may have been taken: Provided, That where an application
for a change of venue is made in vacation, reasonable notice
shall be given to the adver8e party, or his attorney, of the time
and place, when and where such application shall be made.

Sec. 18. If the change of venue be ordered by the judge in
vacation, he shall immediately transmit to the clerk of the
court where the cause is pending, the affidavit, if any, and
the order for the change, who shall file the same in his office.

Sec. 19. In such cases, as well as where the order shall
be made in open court, the derk shall forthwith transmit to
the clerk of the proper court a transcript of the record and
proceedings in such cause, with all the original papers filed
therein, having first made out and filed in his own office, au·
thenticated copies of all such original papers.

Sec. 20. The eosts of such change of venue shall be paid
by the applicant therefor, and not taxed as part of the costs of
the case; and the clerk shall require payment of such costs
before the transcript and papers shall be transmitted as afore
said. When the application for a change of venue is made at
the term of court at which the cause stands for trial, the fees
and cost of such witnesses as are in attendance upon a sub·
poena, shall be taxed and paid as a part of the costs of the
change of venue: Provided, That where a chang-e is allowed
at a term after an unsuccessful trial of said cause, or where'
the party, ten days or more, prior to said term, or before the
issuing or service of any subpoena of the opposite party, has
given to the said party notice of his intention to apply for
such change, it shall be discretionary with said court or judge
to order what portion, if any, of such costs and fees shall be
taxed as a part of the costs of changing the venue.

Sec. 21. If such transcript of the record and proceed·
ings be not transmitted to the clerk of the proper court, with·
in twenty days after the order for the chang-e of venue shall be
filed, (unless a longer tim be allowed by the judge,) such or·
del' may. on motion of the opposite party, be annulled by the
court or judge who made the same, and in such case, no other
change of venue shall be allowed· to such applicant.

Sec. 22. Upon filing such trnnscript and papers in the
office of the derk of the court· jch the same were certified,
the cause shall be docketed, aLld the same proceedings had as
though it had originated in that court.



LAWS OF "'ASHINGTON 103

IV. The Manner of Commencing Civil Actions.

Sec. 23. Civil actions, in the several district c.."Ourts of this
TerritorJ, shall be commenced by the filing the complaint with
the clerk of the court, and the issuing of a summons thereon,
except as hereinafter provided.

~ec. 24. The clerk shall file the complaint in his office,
endorsing thereon the day, month, and year when it is filed,
and shall forthwith issue, under the seal of the <.-"Ourt, sum
mons against all the defendants named, in the complaint: Pro
vided, That if the defendants reside in several counties, a
summons shall issue to each countJ in which any of the de~

fendants reside or may be found.
Sec. 25. 'fhe summons shall be made returnable on the

first day of the next term of the court, which shall commence
lwent~· daJs or more after it is issued.

Sec. 2G. The summons shall require the defendant, if
served within the countJ, to appear and file his answer with
the clerk within fifteen days after he is served with process,
and if served in any other countJ, within twenty days such
senice, or that judgment by default will be taken against him:
Provided, 'l'hat where, for good and sufficient cause, the de
fendant has been unable to file his answer within the time
above specified, the conrt, in its discretion, maJ' allow the an
swer to be filed at any subsequent time.

Sec. 27. In all cases, except when. the service is made by
]JUblication, as is hereinafter provided for, the summons s'hall
be served by the sheriff of the county where the defendant is
found, or by his deputy, or by a person other than the plain
tiff, specially appointed by him, or by a person appointed by
the judge of the court where the action is brought. Such ap
pointments shall, prior to the service, be made in writing, en
dorsed upon the summons, and signed by the party making
them. The summons shall be returned to the office of the clerk
from which it issued, with the return of the sheriff, or his
deputy endorsed thereon, or if served by a person specially
appointed, his affidavit. Aad when issued to, or served in a
county other than that in which the action is pending, it may
be sent and returned by mail.

Sec. 28. The summons shall be served by delivering a copy
thereof, together with a copy of the complaint, certified by the
clerk as follows:

1. If the suit be against a corporation, to the president or
other head of the corporation, secretary, cashier or managing
agent thereof.

2. If against any county in this Territory, to the county
auditor.
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3. If against a minor under the age of fourteen yeartoj, to
such minorpersonaHy, and also to his father, mother or guar
diaJ;l; or if there be none within this 1.'erritory, then to any vel'
son baving the care or control of such minor, or with whom
he resides 01' in whose service he is employed.

4. If against a person for whom a guardian has been ap·
pointed for any cause, to such guardian and to the defendant
personally.

-5. in aU other cases, to the defendant personally, or If he
be nQt found, to some suitable person of the family above
the age of fourteen years, at the dwelling house or usual place
af abQde of the defendant.

Sec. 2U. 'Vhen service of the summons cannot be made
as prescribed in the last preceding section, and the defend
ant, after due diligence, cannot be found within the Territory,
and when that fact appears b;r affidavit to the satisfaction of
the C01,lrt, or judge thereof, and it in like manner appears that
a cause of action exists against the defendant, where actual
personal notice is not required by law, or that he is a proper
party tQ an action relating to real property in this Territory,
such court or judge, may grant an order that the service be
made by publication.

Sec. 30. The order shall direct the publication to be made
in a newspaper published in the county where the action is
brought, and if there be no newspaper published in the county,
then in a newspaper or newspapers, to be designated as most
likely to give notice to the person to be served, and for such
length of time as may be deemed reasonable, not less than once
a week for six weeks; or, in case the defendant be absent from
or resi9iJ;lg out of this Territory, not less than once a week for
three .nlOnths. In case 'Of publication, the court or judge shall
also direct a copy of the summons and complaint to be forth·
with deposited in the post office, directed to the defendant at
his place of residence, unless it shall appear that such resi
dence is not known to, and cannot be ascertained with reason
able diligence, by the party making the application. When
publication is ordered, personal seryice of a copy of the sum
mOllS and complaint, out of the Territory, shall be equivalent
to publicatiQn and deposit in the post office. In either case,
the service of the summons shall be deemed complete at the ex
pi rati on of the time prescribed in the order for publication.

Sec. 31. The defendant against whom publication is
ordered, or his representatives, on application and sufficient
cause shown. at any time before judgment, shall be allowed
to defend the action; and, except in an action for divorce, the
defendant against whom publication is ordered, or his represen
tatives, may. in like manner, upon good cause shown, be al-
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lowed to defend after judgment, and within one year after
the rendition of such Judgment, on such terms as may be
just; and if the defense be successful, and the judgmem, or
any part thereof, have been collected or otherwise enforced,
sue\! restitution may thereupon be compelled as the court
shall direct: Provided, That in all cases before the defend
ant shall be allowed to defend, he shall make an affidavit that
he has, as he believes, a good defense to the action, or to some
part thereof. .

Sec. 32. Whenever it shall appear by the return of the
sheriff, his deputy, or the person appointed to serve a sum
mons, that he has not served it upon the defendants as pre
scribed in the twenty-eighth liiection, the clerk shall, at the re
quest of the plaintiffs, issue another summons, and so on till
service be had; or the plaintiff may proceed, by publication in
the manner before stated, at his election.

Sec. 33. Where the action is against two or more defend
ants upon a joint contract or liability, and one or more can
not be served with summons, the plaintiff, unless for good
cause the court shall otherwise direct, may proceed to judg
ment against the defendant sened. and at any time thereafter,
while such judgment remains unsatisfied, the clerk, on writ·
ten application of the party interested, or his attorneJ, shall
issue a summons against the defendant not served, and upon
the senice thereof, with a copy of the complaint, upon such
defendant, the sameproceedings shall be had as though he had
been originally served with the summons. Where the action
is against the defendants severally and jointly, or severally
liable, he may proceed against the defendants served, in the
same manner as though they were the only defendants.

Sec. 34. Proof of the service of the summons and com·
plaint shall be as follows:

1. If served by the sheriff or his deputy, the return of
such sheriff or deputy; or

2. If by any other person. his affidavit thereof; or
3. In case of publication, the affidavit of the printer or

his foreman or principal clerk, showing the same, and an affi
davit of a deposit of a copy of the notice and complaint in the
post office, if the same shall have been deposited; or

4. The written admission of the defendant.
In case of service, otherwise than by publication, the

certificate, affidavit, or admission, must state the time, place,
and manner of service.

Sec. 35. From the time of the service of the summons and
complaint in a civil action, the court shall be deemed, to have
acquired jurisdiction, and to have control of all the subsequent
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proceedings. A voluntary appearance of the defendant shall
be equivalent to personal service of the summons upon him.

V. Of Pleadings.

Sec. 36. All the forms of pleading, heretofore . ex
isting i:Q civil actions inconsistent with the provisions of this
act, are abolished, and- hereafter the forms of pleading and
the rules by which the sufficiency of the pleadings is to be de·
termined, shall be those prescribed by statute.

Sec. 37. The only pleadings on the part of plaintiff shall
shall be:

1. The complaint. 2. The demurrer; or 3, The reply. And
on the part of the defendant: 1. The demm'rer; or ~, The an
swer.

Sec. 38. The first pleading on the part of the plaintiff
shall be the complaint.

Sec. 39. The complaint shall contain:
1. The title of the cause, specifying the name of the court,

the name of the county in which the action is brought, and
the names of the parties to the action, plaintiff and defendant.

2. A plain and concise statement of the facts constitut·
ing the cause of action, without unnecessary repetition.

3. A demand for the relief which the plaintiff claims;
if the recovery of money, or damages be demanded, the amount
thereof shall be stated.

Sec. 40. The defendant may demur to the complaint,
when it shall appear upon the face thereof, either

1. That the court has no jurisdiction or,
2. That the plaintiff has no legal capacity to sue; or
3. That there is another action pending between the flame

parties for the same cause; or,
4. That there is a defect of parties, plaintiff or defend

ant; or,
5. That several causes of action have been improperly

united; or,
6. That the complaint does not state facts sufficient to

constitute a cause of action.
See. 41. The demuTTer shall distinctly specify the

grounds of objection to the complaint; unless it does so, it may
be disreg:ard.ed; it may be taken to the whole complaint; or
to any of the alleged causes of action stated therein.

Sec. 42. "~hen any of the matters enumerated in sec-•
tion fOJ;~ty, do not appear upon the face of the
complaint, the objection may be taken by answer.

Sec. 43. If no objection be taken, either by demurrer or
answer, the defendant shan be deemed to have wah-ed the
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same, excepting only the objection to the jurisdiction of the
court, and the objection that the complaint does not state
facts sufficient to constitute a cause of action.

Sec. 44. The answer of the defendant shall contain:
1. A specific denial of each material allegation of the

complaint controverted by t4e defeI1dant according to his
knowledge, information or belief, or of any knowledge or in
formation thereof sufficient to form a belief.

2. A plain concise statement of any new matter consti
tuting a defense or set-off, without unnecessary repetition.

Sec. 45. The defendant may set forth, by answer, as
many defenses as he may have. 'fhey shall each be separate
ly stated, and refer to the causes of action which they are
intended to answer, in any manner by which they may be in
telligibly distinguished.

Sec. 46. The defendant may demur to one or more of
~

several causes of action stated in the complaint, and answer
the residue.

Sec. 47. Sham and irrelevant pleadings may be stricken
out, on motion, and upon such terms as the court may in its
discretion impose.

·Sec. 48. \Vhen the answer contains new matter, consti
tnting a defense or set-off, the plaintiff may reply to such new
matter, denying specifically each allegation, controverted by
him according to his knowledge or information thereof, suf
ficient to form a belief; and he may allege i:a a plain and con
cise manner, without unnecessary repetition, any new mat
ter not inconsistent with the complaint, constituting a defense
to suC'h new matter in the answer; or he may demur to the
same for insufficiency, stating in his demurrer the grounds
thereof, and the plaintiff may demur to one or more of sevf'ral
defeu::;es or set-offs in the answer, and reply to the residue.

Sec. 49. If the answer contain a statement of new mat
ter conHtituting a defense, and the plaintiff fails to rep)y or
demur ~ hereto, within the time prescribed by law, the defend
and may move in court for such judgment as he shall be
entitled to upon such statement, and if the case require it, a
writ of damages may be issued. •

Sec. 50. If a reply of the plaintiff to any defense set up
by the answer of the defendant be insufficient, the defendant
may demur thereto, and shall state the grounds thereof.

VI. Time of Filing Pleadings.

Sec. 51. The answer or demurrer of defendant shall be
filed within the time prescribed in the summons, in all cases
where personal service is made.
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In cases wp.ere notice is given by publication, within fif
teen days after the publication is completed

The reply or demurrer of the plaintiff to the answer, with
in fifteen days after the time for filing the answer has expired,
if the answer has been filed within the rule.

The demurrer to the reply, on or before the second day
of the term 'at which the cause stands for trial.

In every case where the time herein allowed for filing the
reply to the answer, shall have elapsed, prior to the commence
ment of any term, the cause, if the plaintiff shall demand a
trial, shall stand for trial at that term, subject to the right of
either party to a continuance, as in other cases.

Sec. 52. In all cases the court, for good cause shown, shall
allow pleadings to be filed at any time before the trial, upon
such terms as the court shall judge proper.

VII. General Rules of Pleading.

Sec. 53. Every pleading shall be subscribed by the party
or his attorney, and except a demurrer shall also be verified
by aflidavit, as set forth in the next section.

Sec. 54. The verification shall be to the effect that the
same is 1rue, except as to matters stated on information, and
as to those matters that he believes them to be true. The affi
davit shall be made by the party; or if there be several par·
ties united in interest, and pleading jointly, by one of such
parties, if he be' within the county in which the action is
brought, and capable of making the affidaYit; if he be not
within the coun(y, or from an3" cause be unable to verify the
same, it may be made bJ" the agent, attorney, or any other
person having a knowledge of the facts; and when the a"ilida
vit shall be made by another than the party, he shall set forth
in it his knowledge of the grounds of his belief, and the reason
why it is not made by the par(y. 'When a corporation is a
party, verification may be made by any officer thereof; and
when the Territory, or any officer thereof in its behalf, is a
party, the verification may be made by any person acquainted
with the facts. No pleading shall be used, in a criminal pros
ecution against the party, as proof of a fact alleged in such
pleading.

Sec. 55. It shall not be necessary for a party to set
forth in a pleading a copy of the instruITIf'nt of writing, or the
items of an account therein alleged; but unless he file a veri
fied copy thereof with such pleading, and scn"e the same on
the adverse party, he shall, within ten days after a demand
thereof, in writin~, deliver to the adverse party a copy of such
instrument of writing, or the items of an account, verified by
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his own oath, or that of his agent or attorney, to the effect that
he believes it to be true, or be precluded from giving evidence
thereof. The court, or a judge thereof, may order a further ac
count, when the one delivered is defective; and the court may,
in all cases, order a bill of particulars of the claim of either

. .

party to be furnished.
Sec. 56. In the construction of a pleading, for the

purpose of determining its effect, its allegations shall be liber
ally construed, with a view to substantiate justice between the
parties.

Sec. 57. If irrelevant or redundant matter be im
serted in a pleading it may be stricken out on motion of any
person aggrieved thereby; and when the allegations of a plead
ing are so indefinite or uncertain that the precise nature of the
charge or defense is not apparent, the court may require the
pleading to be made definite and certain by amendment, or
may dismiss the same.

Sec. 58. In pleading a judgment or other determina
tion of a court or office of special jurisdiction, it shall not be
necessary to state the facts conferring jurisdiction, but 8uch
judgment or determination may be stated to have been duly
given or made. If such allegation be controverted, the party
pleading shall be bound to establish on the trial the facts con
ferring jurisdiction.

Sec. 59. In pleading the performance of conditions
precedent in a contract, it shall not be necessary to state the
facts showing such performance, but it may be stated general
ly that the party duly performed all the conditions on his part;
and if such allegation be controverted, the party pleading shall
be bound to establish, on the trial, the facts showing fiuch
performance.

Sec. 60. In pleading a private statute, or a right de
rived therefrom, it shall be sufficient to refer to such statute
by its title, and the day of its passage, and the court shall
thereupon take judicial notice thereof.

Sec. 61. In an action for libel or slander, it shall not
be necessary to state in the complaint any intrinsic facts, for
the purpose of showing the application to the plaintiff, of the
defamatory matter out of which the cause of action arose, but
it shall be sufficient to state generally, that the same was pub
lished or spoken concerning the plaintiff; and if such allega
tion be controverted, the plaintiff shall be bound to establish
on trial that it was so published or spoken.

See. 62. In the actions mentioned in the last section,
the defendant may. in his answer, allege both the truth of
the matter charged as defamatory. and any mitigating cir
cumstances to reduce the amount of damages; and whether he
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prove the justification or not, he may give in evidence the mit
igating circumstances.

Sec. 63. In an action to recover the possession of
property distrained doing damage, an answer that the defand
ant or person by whose command he acted, was lawfully pos
sessed of the real property upon which the distress was made,
and that the property distrained was at the time doing the
damage thereon, shall be good, without setting forth the title
to such real property.

Sec. 64. The plaintiff may unite several causes of action
in the same complaint, wben they shall ari'Se out of

1st. Contract, express or implied; or,
2d. Injuries, with or without force, to the person; or,
3d. Injuries with or without force, to property; or,
4th. Injuries to character; or,
5th. Claims to recover real property, or any interest

therein, with or without damages for withholding thereof,
and the rents and profits of the same; or,

6th. Claims to recover personal property, or any inter
est therein, with or without damages for the withholding
thereof; or,

7th. Claims against a trustee by virtue of a contract, or
by operation of law.

But the causes of action so united must all belong to
one only of these classes, and must effect all the parties to
the action, and not require different places of trial, and must
be separately stated.

Sec. 65. A material allegation in a pleading is one
essential to the claim or defense, an,d which could not be
stricken from the pleading without leaving it insufficient.

VIII. ~fistakes in Pleadings and Amendments.

Sec. 66. :x0 variance between the allegation in a
pleading and the proof shall be deemed material, unless it
have actually misled the adverse party to his prejudice
in maintaining his action or defense upon the merits. When
ever it shall be alleged that a party has been so misled, that
fact shall be proved to the satisfaction of the court, and in
what respect he has been misled, and, thereupon, the court
may order the pleading to be amended upon such terms as
shall be just.

Sec. 67. "When the variance is not material, as pro
vided in the last section, the court may direct the fact to
be found a.ccording to the evidence, or may order an iIr.me·
diate amendment without costs.

Sec. 68. "When, however the allegation of the cause
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of action or defense, to which the proof is directed, is not
proved, not in some particular or particulars only, but in its
entire scope and meaning, it shall not be deemed a case of var
iance within the last two sections, but a failure of proof.

Sec. 69. At any time before judgment, the court, on
motion, may authorize any of the pleadings to be amended on
such terms as shall be deemed reasonable; and at any time
before the close of the next term of the court, after the term
in which any judgment, order or other proceeding, is had, the
court, on motion, and upon good cause shown, after reason·
able notice to the adverse party, or his attorney, may relieve
a party from such judgment, order, or proceeding taken
against him through his mistake, inadvertence, surprise, or
excusable neglect, and supply an omission in any proceedings.

Sec. 70. "'Then the plaintiff shall be ignorant of the name
of the defendant, such defendant may be designated in any
pleading or proceeding by any name; and when his true name
shall be disco,~ered, the pleading or proceeding may be
amended accordingly.

Sec. 71. The court shalL in every stage of an action,
disregard any error or defect in pleadings or proceedings
which shall not affect the substantial rights of the adverse
party, and no judgment shall be reversed or effected by reason
of such error or defect..

Sec. 72. The court may, on motion, allow ~upplementaI

pleadings, showing facts which occurred after the former
pleadings were filed.

IX. Of Arrests.

Sec. 73. :x0 person shall be arrested or held to bail in
anj" civil action except upon the order of the court where the
action is brought, or a judge of the supreme court.

Sec. 74. The defendant may be arrested as is hereinafter•
provided in the following cases and for the following causes
on ly : .

1. When the action is upon a contract to recover dam
ages, and the defendant has money or property, and is about
to abscond from the Territory with, or conceal or dispose of
the same, with intent to defraud his creditors.

2. Whf'n the action is to recover possession of specific
articles of personal property, or any instrument of writing,
aud the defendant conceals, or is about to conceal, destroy or
dispose of the subject matter of the suit, with intent to de
fraud the plaintiff.

3. "Then the action is to prevent threatened injury to, or
destruction of property, in which the party bringing the action
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has some right, interest, or title, which will be impaired or
destroyed by such injury or destruction, and the danger is in:
minent that such property will be destroyed, or its value im·
paired, to the injury of the plaintiff.

4. On the final judgment or order of any court in this
Territory, while the same remains in force, when the defend·
ant, having no property subject to execution, or not sufficient
to satisfy such judgment, has money which he ought to ap
ply in payment upon such judgment, and which he refuses so
to apply, with intent to defraud the plaintiff, or where he re
fuses to eomply with a legal order of the court, with intent to
defraud the plaintiff; or, where anyone or more of tbe causes
exist for which an arrest is allowed, in the first class of cases
mentioned in this section.

Sec. 75. The court or judge making the order shall first
be satisfied by the affidavit of the party, and other proof, that
the case is one in which an arrest is provided for in section
seventy-four, and that one or more of the prescribed causes ex
ist, which proof shall be in writing, and, together with the
order, be filed with the clerk, before he shall issue any war·
rant for the arrest.

Sec. 76. The court or judge making the order shall, in
all cases, specify therein the amount in which the de·
fend·ant shall be held to bail, which shall, in no case, exceed
the demand of the plaintiff, and one hundred dollars in addi
tion thereto, which amount the clerk shall endorse upon the
writ, and the court shall also, in the order, fix the amount of
the bond to be given by the plaintiff, as provided in the next
succeeding section, which amount shall in no case be less than
one hundred dollars.

Sec. 77. Before any clerk shall issue a warrant for the
arrest of the defendant, he shall require the plaintiff
to place on file in his office, a copy of the order ~ranting the
warrant, unless the same was made in open court and ap
pears in the minutes; the original affidavit and proofs, upon
which the order was made, and a bond on behalf of the plain
tiff. in such an amount as the court or judge shall have fixed
in the order, with sureties to the satisfaction of the clerk, con·
ditioned to pay to the defendant all damages which he flhall
suffer, and all expenses he shall incur by reason of such arrest
or imprisonment, if the order shall be vacated in the manner
provided for in the next succeeding section, or if the plaintiff
fail to recover in his action.

Sec. 78. The defendant may, on motion apply to the
court to vacate the order of arrest, on the ground of in
sufficiency of the proof, or he may show that the facts all~ged

upon which the order issued, are untrue, or he may apply to
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have the amount of bail reduced. If the court, upon any such
motion,. shall vacate the order, the defendant shall be dis
charged from the arrest, and any bond he may hav~ b<1Ven
shall be canceled, but the action, unless dismissed for other
cause, shall be conducted in the same manner as in cases
where a summons issues.

Sec. 79. ·When an order {)f an arrest is granted prior to the
filing of the complaint, the warrant shall not issue
until the complaint is filed with the clerk, and a copy of said
warrant shall be served on the defendant with the warrant;
but an order of arrest may be granted at any time after the
action is commenced and before judgment is satisfied, when
the party seeking the order shall comply with the preceding
provisions in regard to arrests.

Sec. 80. The warrant must be. delivered to the sheriff,
who, upon arresting the defendant, must deliver to him a copy
thereof.

Sec. 81. The sheriff shall execute the warrant bv ar-
'.

resting the defendant, and keeping him in custody until
discharged by law. And the plaintiff, in first instance,
shall be liable for the sheriff's fees, for the food and mainte
nance of any person, under arrest, which, if required by the
sheriff, shall be paid weekly in advance. And such fees, so
paid, shall be added to the costs taxed or accruing in the case,
and be collected as other costs. And if the plaintiff F;hall
neglect to pay such fees for three days after a demand, in
writing, upon the plaintiff or his attorney, for payment, the
sheriff may discharge the defendant out of custody.

Sec. 82. The defendant may /?:iye bail by causing a bond
to be executed by two or more sufficient bails, stat
ing their places of residence and occupations, conditioned
that the defendant shall at all times render himself amenable
to the process of the court during the pendency of the action,
and to such as may be issued to enforce the judgment
rendered therein or, if he be arrested for the cause menUoned
in the second subdivision of section seventy-four it shall be

"further conditioned that the specific article of property, or
instrllment of writing which is the subject matter of the writ,
shall be forthcoming, to abide any order which shall be made
therein; or, if he be arrested for the cause mentioned in the
third subdivision of said section it shall be further conditioned
that he will not commit the injury or destruction alleged to
be threatened in the affidavit or proofs on which the arrest
•
IS ordered.

Sec. 83. The warrant shall, in all cases, contain a short
statement of the alleged cause for which the order was
granted, and also the amount for which bail is required.
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Sec. 84. At any time before a failure to comply with
their bond, the bail may surrender the defendant in
their exoneration, or he may surrender himself to the sheriff
of the county where he was arrested, in the following man·
ner:

1. A certified copy of the bail bond shall be delivered to
the sheriff, who shall retain the defendant in his custody
thereon as upon an order of arrest, and by a certificate in
writing, acknowledge the surrender.

2. Upon the production of a copy of the bail bond and
sheriff's certificate, a judge of the district court may, upon a
notice to the plaintiff of eight days, with a cOPJ' or the cer,
tificate, order that the bail be exonerated, and on filing the
order and the papers used on such application, they shall be
exonerated accordingly. But this section does not apply to
an arrest for the cause mentioned in the third subdivision of
section seventy·four.

.Sec. 85. For the purpose of surrendering the defendant
the bail, at any time or place before theJ' are finally
discharged, may themselves arrest him, or, by written auth·
thority, indorsed. on a Cf'rtified copy of the bond, Illay eIll·
power any person of suitable age and discretion to do so.

Sec. 8ft In case of failure to eomply with the condition
of the bond, the bail can be proceeded against by action only.

Sec. 87. The bail may be exonerated, either by the
death of the defendant, or his imprisonment in a peni·
tentiary, or by his legal discharge from the obligation to
render himself amenable to the process. or by his surrender
to the sheriff of the count,· where he was arrel')ted. in exon-

•
eration thereof. within tv."ent, da,s after the commencement• •
of the action against the bail, or within such further time as
may be granted by the conrt.

Sec. 88. "-ithin the time limited for that purpose, the
sheriff must deliver the order of arrest to the clerk, with
his return endorsed thereon, and the bond of the bail or a
copy thereof. The plaintiff, within ten days thereafter, may
serve upon the sheriff a notice that he does not accept the
bail, or he" must be deemed to have accepted it. and the
sheriff shall be exonerated from liabilit,. .

•

Sec. 89. On· the receipt of the notice. the sheriff or de·
fenoant may, within ten days thereafter. give to the plaintiff
or his attorney notice of the justification of the same. or
other bail, (specifying the places of residences ano occnpa·
tions of the latter). before a judge of the court or justice
of thE' peacE'. at a 8pecified time and place. the time to he not
less than five days nor more than ten thereafter. In case•
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other bail be given there must be a new bond in the form
prescribed in section e~ghty:two.. .

Sec. 90. 'l'he quahficatlOns of ball shall be as follows:
1. Each of them shall be a resident of the 'l.'erritory j but

no counsellor or attorney at law, sheriff, clerk of the district
court, or other officer of such court, shall be permitted to be-
come bail in any action. .

2. Each of the bail shall be worth the amount specified in
the order of arrest, or the amount to which the order may
be reduced, as provided in this act, over and above all
debts and liabilities, and exclusive of property exempt from
execution; but the judge or justice, on justification, may Bllow
more than two sureties to justify, severally, in amounts Jess
than that expressed in the order, if the whole justification be
equivalent to that of two sufficient bail.

Sec. 91. For the purpose of justification, each of the
bail must attend before the judge or justice of the peace
at the time and place mentioned in the notice, and may be
examined on oath on the part of the plaintiff touching his
sufficiency, in such manner as the judge or justice of the
peace, in his discretion, may think proper. The examination
must be reduced to writing and subscribed by the bail, if re
quired by the plaintiff.

Sec. 9~. If the judge or jnstice find the bail sufficient,
he shall annex the examination to tbe bond, endorse his al·
lowance thereon and cause tbf'm to he filed with the clerk,
and the sheriff shall thereupon be exonerated from liability.

Sec. !l3. The defendant may at the time of his arrest,
instead of giving bail, deposit with the sheriff the amount
mentioned in the order. The sheriff must thereupon give the
defendant a certificate of deposit, and the defendant shall be
discharged ont of enstody.

Sec. !l4. The sheriff shall, within ten days after the,
deposit, pay the same into court, and take from the Jfficer
receiving the same two certificates of sUf:h payment, the one
of which he must deliver to the plaintiff and the other to the
defendant "F'lr any 'lef'll~': in IDaking such payment, the
same proceedings may be had on the official bond of the sheriff
to collect the sum deposited, as in other cases of delinquency.

Sec. 95. If money be df"Posit~d, as provided in the
last two sections, bail may be given and justified, upon
notice as hereinbefore provided, at any time before judgment;
and thereupon the judge before whom justification is had,
~hall direct in the order of allowance that the money d~pos
Ited be refunded by the sheriff or clerk to the defendant, and
• •
It shall be refunded accordingly.

Sec. 96. 1Vhen money shall have been so deposited, if
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it remain on deposit at the time of an order or judg.
ment for the payment of money to the plaintiff, the clerk
shall, under the direction of the court, apply the same in the
satisfaction thereof, and, after satisfying the judgment, refund
the surplus, if any, to the defendant. If the judgment be in
favor of the defendant, the clerk shall refund to him the whole
sum deposited and remaining unapplied.

Sec. 97. If, after being arrested, the defendant escape
or be rescued, or bail be not given or justified, or a deposit be
not made instead thereof, the sheriff himself shall be liable as
bail; but he may discharge himself from such liability by
the giving and justification of bail, as is hereinbefore pro·
vided may be done by the defendant, at any time before pro·
cess against the person of the defendant to enforce an order or
judgment in the action.

Sec. 98. If a judgment be recovered against the sheritI
upon his liability as bail, and an execution thereon be re
turned unsatisfied, in whole or in part, the same proceed·
ings may be had on the official bond of the sheriff to collect
the deficiency, as in other cases of delinquency.

Sec. 99. The bail taken on the arrest shall, unless thev•
justify, or other bail be ~iven or justified, be liable to the
sheriff, by action, for the damages which he may sustain by
reason of such omission.

X. Claim and Delin~ry of Personal Property.

Sec. 100. The plaintiff in an action to recoyer the
possession of personal property may, at the time of issuing
the summons, 01' at any timE' before answer, claim the imme·
diate delivery of such property as herein provided.

Sec. 101. "'hen a delivery is claimed, an affidavit
shall be made by the plaintiff, or by some one in his behalf,
showing:

1. That the plaintiff is the owner of the property claimed
(particularly describing it), or is lawfully entitled to the
possession thereof, by virtue of a special property therein,
the facts in respect to which shall be set forth.

2. That the property is wrongfully detained by the de·
fendant.

3. That the same has not been taken for a tax, assess
ment, or fine pursuant to a statute, or seized under an execu·
tion or attachment a~ainst the property of the plaintiff; or if
so seized, that it is by law exempt from such seizure. And

4. The actual value of the property.
Sec. 102. Upon the receipt of the affidavit and a

bond to the defendant. executed bv one or more sufficient
• •
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sureties, approved by the sheriff, tQ the effect that they are
bound in double the valge of the prQperty, as stated in the
affidavit, for the prosecution of the action, for the return of
the propert~· to the defendant, if return thereof be adjudged
and for the payment to him of such sum as may, for any
cause, be recovered against the plaintiff, the sheriff sball
forthwith take the property described in the affidavt, if it
be in possession {)f the defendant or his agent, and retain
it in his custody. He shall also, without delay, serve Oil the
defendant a copy of the affidavit and bond, by delivering the
same to him personally, if he can be found, or to bis agent, from
whose possession the property is taken; or if neither can be
found, by leaving them at the usual place of abode of either,
with some person of suitable age and discretion; or, if neither
have any known place of abode, by putting them in the post·
office, directed to the defendant, at the postoffice nearest his
place of residence.

Sec. 103. The defendant may,· within three days after
the service of a copy of the affidavit and bond, give no
tice to the sheriff that he excepts to the sufficiency of the
sureties; if he fail to do so, he shall be deemed to. have waived
all objection to them. When the defendant excepts, the
sureties shall justify on notice, in like manner as bail on ar·
rest, and the sheriff shall be responsible for the sufficiency
of the sureties until the objection to them is either waived
as above provided, or until they shall justify, or new sureties
<;hall be substituted and justify. If the defendant except to
the sureties, he cannot reclaim the property, as provided in
the next section. .

Sec. 104. At any time befol'e the delivery of the prop
erty to the plaintiff, the defendant may, if he do not ex
cept to the sureties of the plaintiff, require the return tbere
of. upon giving' to the sheriff a bond executed by one or more
sufficient sureties to the effect that they are bound in double
the value of the property. as stated in the affidavit of the
plaintiff, for the delivery thereof to the plaintiff, if such de
livery be adjudg'ed. and for the payment to him of sucb sum
as may. for any cause. be recovered ag'ainst the defendant.
If a return of the property be not so required within three
days after the taking' and service of notice to the defendant. it
shall be delivered to the plaintiff, except as provided in sec
tion one hundred and nine.

Sec. 105. The defendant's sureties. upon a notiC'e to the
plaintiff. or his ~ttorney. of not less than two. or m;m" than
six days, shall justify in the sawe manner ~:,: 11pon hail UP()l1
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ttrrest; upon such justification, the sheriff shall deliver the
property to the defendant. l'he sheriff shall be responsible
for the defendant's sureties until they justify, or until Justi·
fication is completed, or expressly waived, and may retain the
property until that time; but if they, or others in their place,
fail to justify at the time and place appointed, he shall de·
liver the property to the plaintiff.

Sec. lOG. The qualification of sureties and their justifica
tion shall be as prescribed in respect to bail upon an order of
arrest.

Sec. 107. If the property or any part thereof be con
cealed in a building or enclosure, the sheriff shall publicly
demand its delivery. If it be not delivered, he shall cause
the building or enclosure to be broken open and take the
property into his possession, and if necessary, he may call to
his aid the power of his county.

Sec. 108. 'Yhen the sheriff shall have taken prop·
erty as herein provided, he shaH keep it in a secure place
and deliver it to the party entitled thereto, upon receiving
his lawful fees for taking, and his necessary expenses for
keeping the .same.

Sec. 109. If the property ta ken be claimed by any other
person than the defendant or his agent, and such per
son make affidavit of his title thereto, or his right to the
possession thereof, stating the grounds of Ru('h title or right,
and serve the same upon the sheriff before the delivery of the
property to the plaintiff, the sheriff shall not be bound to keep
the property <;>1' deliver it to the plaintiff, unless the plaintiff,
on demand indemnify the sheriff against such claim by a
bond, executed by two sufficient sureties, accompanied by
their affidavits that they are each worth double the value of
the property, as specified in the affidavit of the plaintiff, over
and ahove their oehis ano liahilities, exc1ush'e of property ex
empt from execution, and freeholders or householders of the
county; and no claim to such property by any other person
than the defendant or his agent shall be valid against the
sheriff. unlp~s made as aforesaid; and notwitb standing such
claim, when ISO made, he illay ~etain the property a reasonable
time to demand such indemnity.•

Rec. 110. The Rheriff shall file the affidavit, with his
proceedings thereon, with the clerk of the conrt in which
the action is pending, within twenty days after taking the
property mentioned therein; or if the clerk r(~side in another
county, shall mail or forward the same withir that rime.,
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XI. InjuncUon ,and Restraining Orders.

Sec. 111. Restraining orders and injunction lllay be
granted by the district court in terlll time, or by any judge
of the supreme court in vacation.

Sec. 112. ''Yhere it appears by the complaint that the
plaintiff is entitled to the relief demanded and the relief,
or any part thereof, consists in restraining the commission or
continuance of some act, the commission or continuance of
which during the litigation would produce great injury to the
plaintiff; or when during the litigation, it appears that the
defendant is doing, or threatens, or is about to do, or is pro
curing, or is suffering some act to be done in violation of the
plaintiff's rights respecting the subject of the action and tend·
ing to render the judgment ineffectual; or wher'e such relief, or
any part thereof, consists in restraining proceedings upon any
final order or judgment, an injunction may be granted to
restrain such act or proceedings until the further order of the
court, which may afterwards be dissolved or modified upon
motion. And where it appears in the complaint at the com
meneement of the action, or during the pendency thereof,
by affidavit, that the defendant threatens, or is about to re
move or dispose of his property with intent to defraud his
creditors, a temporary injuction may be granted to restrain
the removal or disposition of his property.

Sec. 118. The injunction may be granted at the time
of commencing the action, or at any time afterwards, before
judgment in that proceeding.

Sec. 114. No injunction shall be granted until it
shall appear to the court or judge granting it, that some one
or more of the opposite party concerned, has had reasonable
notice of the time and place CIf making the application. except
that in cases of emergency to be shown in the complaint, the
court may grant a restraining order until notice can be given
and hearing thereon.

Sec. lUi. On the hearing of an applieation for an injunc
tion. each party may read affidavits.

Sec. 116. -epon the granting or continuing an injunc
tion such terms and conditions may be imposed upon the
party obtaining it as may be deemed equitable.

Sec. 117. No injunction or restraining order shall be
~ranted until the party asking it shall enter into bond
III such a sum as shall be fixed by the court or judge granting
the order. with surety to the satisfaction of the clerk of the
~istrict court. to the adverse party affected thereby, condi
tIOned to pay.all damages and costs which may accrue by.
reason of the injunction or restraining order. The sureties
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shall, if required by the clerk, justify in like manner as bail
upon an arrest, and until they so justify, the clerk shall be
responsible for their sufficiency.

Sec. 118. 'Vhen an injunction is granted upon the
hearing, after a temporary restraining order, the plaintiff
shall not be required to enter into a second bond, unless the
former shall be deemed insufficient, but the plaintiff and his
Elurety shall remain liable upon the original bond.

Sec. 119. It shall not be necessary to issue a writ
of injunction, but the clerk shall issue a copy of the order
of injunction duly certified by him, which shall be forthwith
served by delivering the same to the adverse party.

Sec. 120. In application to stay proceedings after
judgment, the plaintiff shall endorse upon his complaint a re
lease of errors in the judgment whenever required to do se. by
the judge or court.

Sec. 121. An order of injunction shall bind every
person and officer restrained from the time he is informed
thereof.

Sec. 122. 'Yhen notice of the applioation f01' an in
junction has been served upon the adverse party, it shall not
be necessary to serve the order upon him, but he shall be
bound by the injunction as soon as the bond required of the
plaintiff is executed and delivered to the proper officer.

Sec. 123. ~fone.v collected upon a judgment afterward
enjoined, remaining in the hands of the collecting officer,
shall be paid to the clerk of the court granting the injunctions,
subject to the order of the court.

Sec. 124. "Whenever it shall appear to any court
granting an order of injunction, or jud~e thereof in vacation.
by affidavit that any person has wilfully disobeyed the order
after notice thereof, such court or judge shall award an at
tachment for contempt against the party char~ed, or a rule
to show cause whv it should not issue. The attachment or•
rule shall be issued by the clerk of the court, and directed to
the sheriff. and shall be served bv him.."

Sec. 125. The attachment for eontempt shall be imme-
diately served, by arrestin~ the party charged, and brin~ing

him into court. if in session. to be dealt with as in other cases
of f'optem!lt; and tht> court shall also take all necessary
measnres to secure and indemnify the plaintiff against dam
ages in tht> premises.

Sec. 126. If the court is not in sessi'On, the officer
making the arrest shall cause the person to enter into a bond,
with surt>ty. to be approved by the officer, conditioned that
be personally appear in open court, on the first day of the
next term thert>of; to answer snch contempt, and that he will
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pay to the plaintiff all his damages and costs occasioned by
the breach of the order; and in default thereof, he shall be
committed to the jail of the county until he shall enter into
such bond with surety, or be otherwise legally discharged

See. 127. Motions to dissolve or modify injunctions may
be made in open court, at any time after the adverse party
has had reasonable notice.

Ree. 128. 'Vhen an injunction to stay proceedings
after judgment for debt or damages shall be dissolved, the
court shall award snch damages not exceeding ten per cent.
on the judgment. as the court may deem right, against tb
party in whose favor the injunction issued.

Sec. 12!l. If an injunetion to stay proceedings after
verdict or jndgmpnt in an action for the recovery of real
estate, or the possession thereof. be dissolved. the damages
assessed against the party obtaining the injunction, f'lhall
include thf' rpasonable rents and profits of the lands recov
ered. and all waste committed after granting the injunction.

Sec. 130. rpon an order being made dissolving or
modifying an order of injunction, the plaintiff may move the
court to reinstate the order. and the court may, in its discre
tion, allow the motion. and appoint a time for hearing the
same before ~'he court. or a time and place for hearing be
fore some judge thereof. and upon the hearing. the parties
may produce such additional affidavits or depositions as the
court shall direct. and the order of injunction shall be dis·
solved, modified. or reinstated. as the court or judge may deem
right. Until the hearing of the motion to reinstate the order
of injunction. the order to dissolve or modify it. shall be sus-

• •

pended.

XII. Of Atta.chments.

Sec. 131. In an action for the recovery of money, the
plaintiff, at the time of issuing the summons, or at any time
afterwards. may have the property of the defendant attached,
in the manner hereinafter prescribed. as a security for the
satisfaction of such judgment as he may recover.

Sec. 132. A writ of atta.chment shall be issued bv the••
clerk of the court in which the action is brought, whenever
the plaintiff, his agent, or attorney, shall make affidavit that
a cause of action exists against such defendant, specifying the
amount of such claim over and above all legal set-offs, and
the nature therf'of, and that, as the affiant verily believes, the
defendant is either:

1. A foreign corporation; or
2. A non-resident of this Territory; or



122 LAWS OF "VA8HINGTO~

3. Is secretly leaving, or has left the Territory, with
intent to hinder, defraud, or delay his creditors; or

4. Is about to sell, convey, or otherwise dispose of his
property, with like intent; or

5. Is removing, .or about to remove his property, subject
to execution, or a material part thereof, out of this Territory,
not leaving enough therein to satisfy the claim of the plain
tiff; or

It Has concealed, or is attempting to conceal himself,
80 ....hat the ordinary process of law cannot be served upon
him.

Sec. 133. No attachment for the causes mentioned in the
rsecond and third clauses of the preceding section, shall issue
against any debtor while his family remains settled within
the county where he usually resided prior to his absence, : r
he shnll not continue absent from the Territor)" more thanonl,
year aftt'r hl' shall have absentr~1l 1, ia.15elf, unless an attempt
be made to •. 'onteal his ubsence.

Sec. 134, If the wife or famil)" of the debtor shall refuse
or be unahk to giv.; an account (If tIll' ,'::tuse of his absenc'c,
or the plae(-' where he may be founo; 01' :;;hall give a false ~c

couht of Plth('I, such refusal, in':lhility. (I)' false account, shalt
be ueemed ;1n attempt to conce:l1 hi~ ~thsence,

Sec. 135,· The plaintiff," or some one in his behalf, shall,
before the writ issues, execute a bond,with sufficient suret)",
to be approved by the clerk, payable to the defendant, to the
effect that the plaintiff will duly prosecute his proceeding in
attachment, and will pay all damages which may be sustained
by the defendant, if the proceedings of the plaintiff shall be
wrongful and oppressive.

Sec. 136. The writ shall be directed and delivered to the
sheriff' It ~hall require him to seize and take into his posses
sion, the property of the defendant in his county, not exempt
from· execution, or sufficient thereof to satisfy the amount of
the nlaintiff's claim and costs.

Sec. 137. Writs of attachment mav be issued to the sheriff
'"

of an) (.iher county, and several of them may, at the option
of the plaintiff, be issued at the same time, or in succession;
but the costs only of such as have been executed, in whole or
in part, shall be recovered against the defendant, unless oth-er
wise directed by the court. The plaintiff shall not have judg
ment in any such action, except in some one of the following

•cases, HZ:
1. When the defendant shall have been personally served

with proeess; or,
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2. When property of the defendant shall have been at·
tached in the county where the action is brought; or,

~:. "Then a garnishee shall have been summoned in the
county where the action is brought, who shall be found to be
indebted to the defendant, or to have property or assets in his
hands subject to the attachment.

Sec. 138. A writ of attachment may be issued and exe·
cuted on Sunday, if the plaintiff will show in his affidavit that
the defendant is about to abscond on that day to the injury
of -.:h(> plaintiff.

Sec. 139. The sheriff shall proceed, with the assistance
of a disinterested and credible householder of the county, to
attach the lands and tenements, goods and chattels of the
defendant, subject to execution, and shall, with the assistance
of Euch householder, make an inventory and appraisement
thereof, and return the same with the writ.

See. 140. A writ of attachm€nt binds the defendant's
property from the time it is served, in the same manner as an
execution.

Sec. 141. The defendant's personal prop€rty shall be
first taken under an attachment; if enough thereof is not found
to satisfy the plaintiff's claim and costs of the action, then
bis real estate. If, after a writ of attachment is placed in
the hands of the sheriff, any pro'perty of the defendant is reo
moved from the county, the shel'iff may pursue and attach the
same in any county within three days after the removal
thereof.

Sec. 14~. The estate, property, and interest descended to
non-resident heirs, or devisees, or vested in non-resident ex
ecutors or administrators of decedents, shall be liable to an
attachment for debt, or other demands against the decedent's
e~tate.

Sec. 143. The defendant, or other person, having posses
sion of property attached, may have the same, or any part
thereof, delivered to him, bJ' executing and delivering to the
sheriff a bond, with surety approved by the sheriff, payable
to the plaintiff, to the effect that such property shall be prop
erly kept and taken care of. and shall be delivered to the
sheriff on demand, or so much thereof as may be required to
be sold on execution, to satisfy any judgment which may be
recovered against him in the action, or that he will pay the
appraised value of the property, not exceeding the amount of
the judgment and costs.

Sec. 144. 'Whf>never any person, other than the defend
ant, shall claim any property attached, the right of property
may be tried, as in cases of property taken in execution, and
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"(he claimant, having notice of the attachment, shall be bound
to prosecute him claim, as in such cases, or be barred of his
right against the officer or person serving the writ.

~ec. 145. The defendant or claimant of any attached
property, may be required by the court to attend before it,
and give information, on oath, respecting the property.

~eC'. 146. .-\n attachment shall only bind the interest of
the defendant, subject to the rights existing at the time of the
attachment, of any other person to the property.

~ee. 147. 1£ the defendant, at any time before judgml'llt,
shall appear and answer to the complaint of the plaintiff,
and shall satisfy the court that the cause alleged in the affida
vit did not exist at the time the writ issued, the attachment
shall be dismissed at the cost of the plaintiff, who shall also
be liable to the defendant; and the attachment shall also be
dismissed a.t any time after answer before judgment, when
the defendant shall satisfy the court that the alleged causes
upon which the writ issued, haye ceased to exist; in this case
the costs to abide the issue of the action, and in case the at
tachment shall be dismissed as above, the action may be fur
ther prosecuted to final judgment, as in· cases where a sum
mons has been served.

Sec. 148. If the defendant, or other person in his behalf,
at any time before judgment shall execute a bond to the plain
tiff, and to each plaintiff who has filed his complaint under the
attachment, with sufficient surety, to be approved by the
court, clerk, or sheriff, to the effect that the defendant will
appear to the action, and will perform the judgment of the
court, the attachment shall be discharged, and restitution
made of any property taken under it, or the proceeds thereof.

Sec. 149. 'When' personal property attached is of a per
ishable nature, or its keeping expensive, the court may direct
the sheriff to sell it at public auction, on reasonable notice.
If the property i.s liable to immediate damages, the sheriff, in
vacation, may sell it, by giving ten days' notice, without an
order of court, and the proceeds of all sales shall be deposited
with the clerk.

Sec. 150. The sheriff shall be allowed his reasonable and
necessary expenses for keeping attached property, to be paid
by the plaintiff and taxed in the bill of costs; and if the plain
tiff shall fail to pay such expenses, as they accrue, or advance
them to the sheriff, the sheriff may give the plaintiff written
notice, that unless so paid or advanced, he will release the
property, and after the expiration of forty-eight hours from
the service of such notice upon the plaintiff or his attorney,
the sheriff may, if such expenses are not paid or advanced, re-
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turn, at the cost of the plaintiff, said property to the person
from whom, or to the place where it was taken; and if all the
property so attached shall be so returned, the action shall be
dismissed at the cost of the plaintiff.

Sec. 151. If at the time a writ of attachment issues. or at
any time afterwards, the plaintiff, or other person in his be
half, shall file with the clerk an affidavit, that he has good
reason to believe that any person (naming him) has property
of the defendant, of any description, in his possession or un
der his control, which the sheriff cannot attach by virtue of
such writ; or that such person is indebted to the defendant,
or has the control or agency of any property, moneys, credits,
or effects; or that the defendant has any shares or interest in
the stock of any association or corporation, the clerk shall is
sue a summons, notifying such person, corporation or asso
ciation, to appear at the ensuing term of the court, and answer
as garnishee in the action. The summons shall be directed to
the sheriff, and served and returned by him in the same man
ner as a summons is sen-ed and returned in other cases.

See. 132. From the day of the service of the summons, as
provided in section one hundred and fifty-one, the garnishee
shall be accountable to the plaintiff in the action, for the
amount of money, property, or credits in his hands, or due and
owing from him to the defendant.

Sec. 158. It -shall be the duty of any officer or agent of an
association or corporation, and of every other person sum
moned as a garnishee, when served, or within fifteen days af
terwards, to furnish the sheriff with a certificate of the num
ber of shares or rights of the defendants in the' stock of such
corporation or association, or a description of the property
held by such corporation, association, or person belonging to
or for the benefit of the defendant, or the amount of the debt
owing to the defendant by such association, corporation, or
person, whether due or not; which certificate shall be returned
by the sheriff with the summons. If such officer, agent or
person refuse so to do, he may be required by the court to at
tend before it, and be examined on oath concerning the same,
and obedience to the orders may be enforced by attachment as
for contempt.

Sec. 154. "Thenever any garnishee, being duly summon
ed, fail to appear and make discovery as required by law. or
fails to answer or demur to the matters set forth against him
in the affidavit, or additional complaint or interrogatories,
such matters may be taken for confessed, or judgment entered
by default, as the case may require, or he may be examined
under oath touching all the matters charged in the affidavit
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or additional complaint; and all such proceedings, pleadings
and process, shall be had according to the practice in other
cases, as shall be necessary to determine the rights of the
parties under a final judgment.

Sec. 155. If any plaintiff, or other person in his be
half, shall satisfy the court or judge in the manner required
in this act, of the existence of any of the cause~ authorizing
an arrest in civil action against any garnishee, he may have
an order for a warrant of arrest, which shall be issued, and
the same proceedings had thereon as in ordinary cases of ar
rests in civil action.

Sec. 156. Final judgment shall not be rendered against
a garnishee until the action against the defendant in attach
ment is determined; and if the plaintiff fails to recover judg·
met either against the defendant or the garnishee, the gar·
nishee shall be discharged, and recover his costs.

Sec. 157. The return of "no property found," upon the
writ of attachment, shall not affect the proceedings against
the garnishee.

Sec. 158. If the plaintiff recover judgment against the
defendant, and the garnishee deliver up to the sheriff, befor.
judgment against him, all the defendant's goods and chattels,
or other effects in his possession, subject to execution or a
sufficient amount thereof to satisfy the plaintiff's judgment, or
an inventory thereof, and pay to the sheriff, or into court, all
moneys due from him or belonging to the defendant, or a suf
ficient amount thereof to satisfy the plaintiff's judgment, the
costs in the proceeding against the garnishee' shall be paid
by the defendapt; but if the garnishee shall not appear, or if
appearing, shall refuse truly to confess the matter alleged
and on th., trial the plaintiff shall recover judgment against
him, Of if he admit that he has moneys, credits, or effects be
long-ing to the defendant in his hands, and shall refuse to pay
or deliver the same as above provided, he shall pay costs.

Sec. 159. A garnishee in attachment shall not be con
pelIed in any case, to payor perform any contract in any
other manner, or at any other time than he would be bound
to do for the defendant in attachment.

Sec. 160. A garnishee may pay the moneys owing to the
defendant by him, to the sheriff, or into court, and shall be
discharged from liability to the defendant for mone;y so paid,
not exceeding the plaintiff's claim; and not be liable for costs
if paid at or before the first term after the writ or notice is
served upon the garnishee, or as soon as the same shall bp
.due.

Sec. 161. A garnishee, or offip.cr of a corporation sum-
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moned as a garnishee, at any time after fifteen days from the
service of the summons, may be examined in open court on
oath and if it be discovered on such examination that at the
time; or after the service of the summons upon him, he or the
corporation was possessed of any property of the defendant,
or was indebted to him, the court may order the delivery of
such property, and the payment of any such indebtedness into
tourt, or the execution of a bond by the garnishee, with suf
ficient sureties, to be approved by the court, payable to the
plaintiff, to the effect that the indebtedness shall be paid, or
the property forthcoming, as the court shall direct.

Sec. 162. Any creditor of the defendant, upon filing his
affidavit and bond, as hereinbefore required of the attaching
creditor, may, at any time before the final adjournment of the
suit, become a party to the action, file his complaint and prove
his claim or demand against the defendant, and may have any
person summoned as garnishee, or held to bail, who has not
before been summoned or held to bail, and propound interroga
tories to the gal'llishee, and enforce answers thereto, in like
manner as the crt'ditor who is plaintiff.

Sec. 163. A dismissal of his action, or proceedings in at
tachment by the first attachinj:t'. ereditor, shall not operate as
a dismissal of the action 01' proceedings of any subsequent at-
taching creditor. .

Sec. H;4. Any defendant against whom a. writ of attach
ment has been issued, may, after appearing to the action,
IUove to have the attachment discharged and restitution
awarded of any property taken under it; but an appearance
to an action shall not operate to discharge the attachment, un
less a" bond be filed as required in section 148. If the defend
ant appear and judgment be rendered in favor of the'plaintiff,
and any part therpof remain unsatisfied. after exhausting the
property attached. snch judgment shall be deemed a judg
llH'nt against the defendant personally, and shall have the
same effect as other judgments and execution shall issue there
on aecordingly for the collection of such residue. If the plain
tiff's bond be insufficient, he· shall have a reasonable time to
file an additional one.

Sec. 165. If the judgment in the action is rendered for
the defendant, the attachment shall be discharged, and the
}Iroperty attached or its proceeds returned to him.

Sec. 166. If judgment in the action be rendered for the
plaintiff, or one or more of several plaintiffs, and sufficient
proof be made of the goods, chattels, rights,· credits, moneys
and (,ffects in possession of the garnishee, the court shall also
give judgment in favor of the plaintiff or creditors, against
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the garnishee, or the property of the defendant, or both, us
the case may require, which may be enforced by execution.

Sec. 167. After judgment for the plaintiff, or one or more
of several plaintiffs, property attached and remaining unsold
mav be sold on execution as in other cases.•

Sec. 168. The money realized from the attachment and
garnishee, shall under the direction of the court, after paying
all costs and expenses, and the debt of the creditor who com·
menced the attachment, provided sufficient shall have been
attached on writs issued by him, be paid to the several
creditors in proportion to the amount of their several claims
as adjusted, and the surplus, if any, shall be paid to the de·
fendant.

Sec. 169. Every defendant shall be entitled to an action
on the bond of the plaintiff or creditor, by whose proceedings
in attachment he shall have been aggrieved, if it shall appear
that the proceedings were wrongful and oppressive, and he
shall recover damages at he discretion of a jury.

Sec. 170. "~hen an order of attachment is fully executed,
or discharged, the sheriff shall return the same, with his pro
ceedings thereon, to the court.

XIII. Receivers and Dep03its in Courts.

Sec. 171. A receiver may be appointed by the court in the
following cases:

1. In an action by a vendor to vacate a fraudulent pur·
chase of property, or by a creditor to subject any property
or fund to his claim.

2. In actions between partners, or other persons joint
ly interested in any property or fund.

3. In all actions where it is shown that the property,
fund or rent and profits in controversy is in danger of be
ing lost, removed or materially injured.

4. In actions by a mortgage for the foreclosure of a
mortgage and the sale of the mortgaged property, when it
appears that such property is in danger of being lost, reo
moved, or materially injured; or when such property is in
sufficient to discharge the mortgage debt, to secure the appli·
cation of the rents and profits accruing, before a sale can be
had.

5. When a corporation has been dissolved, 01' is ilJsol·
vent, or is in imminent danger of insolvency, or has forfeited
its corporate rights.

6. And in such other cases as may be provided for by
law, or when, in the discretion of the court it may be neces
sary to secure ample justice to the parties.

t--n
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~ec. 172. So party or attorney or other person interested
in an action, shall be appointed receiver therein.

. ~ec. 173. Before entering upon his duties, the re
ceiver must be· sworn to perform them faithfully, and with
one or more sureties, approved by the court, execute a bond
to such person as the court may direct, conditioned that he
will faithfully discharge the duties of receiver in the action,
and obey the orders of the court therein.

Sec. 174. 'Vhen it is admitted by the pleading or
examination of a party, that he has in his possession, or un· ..
del' his control, any money, or other thing capable of deliv
ery, which being the subject of the litigation, is held by him
as trustee for another party, or which belongs or is due to an·
other party, the court may order the same to be deposited
in court, or delivered to such party, with or without secur·
ity, subject to the further direction of the court.

Sec. 175. 'Yheneyer, in tht, exercise of its author
ity, a court shall have ordered the deposit or delivery of
money or other thing, and the order is disobeyed, the court,
besides punishing the disobedience as for contempt, may make
an order requiring the sheriff to take the money or thing,
and deposit or deliver it, in conformity with the direction of
the cuurt.

Sec. 176. ~foney deposited, or paid into court in
an action, shall not be loaned out, unless, with the consent
of all parties having an interest in, or making claim to the
same.

Sec. 177. The receiver shall have power, under the con
trol of the court, to bring and defend actions, to take and keep
possession of the property, to receive rents, coIled nebts and
generally to do such acts respecting the property as the court
may authorize.

Sec. 178. When the ;mswer of the defendant ad
mits part of the plaintiff's claim to be just, the court, on mo·
tion, may order the defendant to satisfy that part of the daim,
:l.ud may enforce the order by execution or attachment.

XIV. Of thp Trial and Judgment in Civil Actions, Issues and
the Mode of 1'rial.

Sec. 179. Issues arise upon the pleadings when a
fact or conclusion of law is maintained by the one party,
lilld controverted by the other, and are of two kinds:

1. Of law; and
2. Of fact.
Sec. 180. An issue of law arises upon a demurrer to the

<complaint, answer, or reply, or to some part thereof.
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Sec. 181. An issue of facts arises:
1. Upon a material allegation in the complaint, contro

verted by the answer; or
2. Upon new matter or a set-off, controverted uy tl1e re

ply; or
3. Upon new matter in the reply.
Sec. 182. Issues both of law and of fact ma;r arise

upon different parts of the pleadings in the same action. In
such cases, the issues of law shall be first tried, unless the
court otherwise direct.

Sec. 183. An issue of law shall be tried by the court, un
less referred upon consent as provided in this act. An issue of
fact shall be tried by a jury, unless a jury trial be waived,
or a reference be ordered, as provided in this act.

Sec. 184. A notice to continue a trial on tlle ground
of the absence of evidence, shall only be made upon affidavit
showing the materiality of the evidence expected to be ob
tained, and that due dilgence has been used to procure it.
The court maJ- also require the moying party to take. npon
affidavit the evidence which he expects to obtain; and if the
adverse party admit that such evidence would be gjvp.n. and
that it be considered as actually given on the trial, or offered
and overruled as improper, the trial shall not be continued.

XY. Tl'ials by Jury.
• •

Sec. 185. \Yhell the action is called fOl'. tdal, the
clerk shall prepare separate ballots, containing the nallies of
the jurors summoned, who have appeared and not been ex
cused, and deposit them in a box. He shall then draw from
the box twelve names, and tlle persons \VllOSe names are
drawn shall constitute the jury. If the ballots become ex
hausted, before the jury is complete, or if from any ca.lIse, a
juror or jurors be excused or discharged, the sheriff, under
the direction of the court, shall SUlllmon from the bystanders,
citizens of the county so many qualified persons as may be nec
essary 1;0 complete the jury. The jury sl1all consist of twelve
persons, unless the parties consent to a less number. TIle
parties may consent to any number not less than three, and
such consent shall be entered by the clerk on the minutes of the
trial.

Sec. 18G. Either party lllay dwllenge the jurors.
but when there are several parties on either side, they shall
join in a challenge before it can be made. The challenge
shall be to individual jurors, and shall be peremptory or for
cause. Each party shall be entitled to three peremptory chal
lenges.
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Sec. 187. Challenges for cause may be taken on one or
more of the following grounds: 1st. A want of any of the
qualifications prescribed by .la.w to ren~e~ a pe~so~ compet~nt
as a juror.. 2d. ConsangUlmty or affimty wlthm the third
degree, to either party. 3d. Standing in relation of guar~lian
and ward, master and servant, employer and clerk, or prmcl·
pal and agent, to either party; or being a member of the family
of either party; or a partner in business with either party; or .
being security on any bond for either party. 4th. Interest
on the part of the juror in the event of the action, or in the
main question involved in the action. 5th. Having formed
or expressed an unqualified opinion or belief as to the merits
of the action. 6th. The existence of a state of mind in the
juror evincing enmity against either party, or under bias,
in favor of either party.

Sec. 188. Challenges for tause shall be tried by the court.
'The juror challenged, and any other person as a witness, may
be examined on the trial of the challenge.

Sec. 189. A.. s soon as the jat'y is full, an oath or affirma
tion shall be administered to the jurors, in substance, that
they will well and truly try the matter in issue between the
plaintiff and the defendant, and a true verdict give, according
to the evidence.

Sec. 190. 'Yhen the jury is full and sworn, the ballots
('ontaining the names of the jurors sworn shall be laid aside
till the jury so sworn is discharged, and then they shall be
returned to the box; and every banot drawn containing the
name of a juror not so sworn. shall be returned to the box as
soon as the jury is completed.

Sec. 191. 'l'he jurors may be kept together, in ('harge of
a proper officer, or may, in the discretion of the court, at any
time before the submission of the case to the jury, be per
mitted to separate. I either case they may be admonished by
the court that it is their duty not to converse with any person,
,or allow any other person to converse with them, or among
themselves on any subject connected with the trial, or to ex
press any opinion thereon, until the case is finally submitted
to them.

Sec. 192. If, after the impanneling of the jury, and before
.a. verdict, a juror become sick, so as to be unable to perform
hIS duty. the court may order him to be discharged. In that
case, unless the parties agree to proceed with the other jurors
:1 new juror may be sworn, and the trial began anew; or the
Jury may be discharged, anJ a new jury, then or afterwards. ,
Impanneled.

Sec. 19:3. 'Vhen the evidence is completed the plaintiff or
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party having the burden of proof, may, by himself, or counsel,
address the court and jury upon the law and facts of the case;
after which the other party may address the court and jury,
in like manner, and be followed by the party first addressing
the court, by himself or one counsel. The court shall then
proceed to charge the jury upon the law in the case, when
either party may ask, in writing, such instructions to the jury
as he may deem proper; and if the court refuse to give such in
structions, the party asking· the same may except. Either
party shall have the right to except to the charge of the court
or any part thereof; but no exception shall be regarded wnieh
does not point 'Out the particular points excepted to.

Sec. 194. The jury may either decide in the court l'oom, or
retire for deliberation. If they retire, t hey shall be kept to
gether in a room provided for them, or some other convenient
place, under the charge of one or more officers,· until they
agree upon their verdict, or are discharged. The officer shall,
to the utmost of his ability, k~p the jury together, separate
from other persons. He shall not suffer any communication
to be made to them, or make any himself, unless by order of
the court, except to ask them if they have agreed upon their
verdict; and he shall not, before the verdict is rendeI'd com-

Sec. 195. Upon retiring for deliberation, the jury may
take with. them the pleadings in the cause, and all papers
which have been received aF' (-,-idpnce on the trial, or copies of
such parts of public records or· private documents giYen in
evidence as ought not, in th(> opinion of the court, to be taken
from the person having them in possession.

Sec. 196. After the jury have retired for delibera
tion, if there be a disagreement between them as to any part
of the testimony, or if they desire to be informed of any
point of law arising in the cause, they may requlre the officer
to conduct them into court. Upon their being brought into
court the information required shall be given in the presence
of or after notice to the parties, or counsel.

Sec. 197. While the jury are· absent the court may
adjourn from time to time, in respect to other business, but
it is nevertheless to be deemed open for every purpose con·
nected with the cause submitted to the jury until a verdict is
rendered or the jury is discharged. A final adjournment of
the court discharges the jury.

XVI. Of the Verdict.

Sec. 198. The verdict of a jury is either general
or special. A general verdict is that by which the jury pro-
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nounces generally upon all or any of the issues either in favor
of tlle plaintiff or defendant. A special verdict is that by
which tile jury find the facts, only, leaving the judgment to
tile court.

~ec. 1!J9. In an action for the recovery of specific
personal property, if the property have not been delivered to
tile plaintiff, or the defendant by his answer claim a return
thereof, the jury shall assess the value of the property if their
\'erdict be in favor of the plaintiff, or if they find in favor uf the
defendant and that he is entitled to a r€iurn thereof, and may
at the same time assess the damages, if any are claimed in
the complaint or answer, which the prevailing party has
i5ustained b.y reason of tile detention or taking and withhold
ing sucll property.

Sec. 200. In every action for the recovery of money
only, or specific real property, the jury, in their discretion,
lllay render a general or special verdict. In all other cases,
the court may direct the jury to find a special verdict in writ·
ing upon all or any of the iSFmes, and in all cases may insteuct
them, if they render a general verdict, to find upon particu
lar questions of facts, to be stated in writing, and may direct
a written finding thereon. The special verdict or finding
shall be filed with the clerk and entered upon the minutes.

Sec. 201. 'Yhen a special finding of facts shall be
inconsistent with the general verdict, the former shall con
trol the latter, and the court shall give judgment accordingly.

Sec. 202. When a verdict is found for the plaintiff
in an action for the recovery of money, or for the defendant
when a set-off for the recovery of money is established beyond
the amount of the plaintiff~s claim established, the jury shall
also assess the amount of the recovery, when the court give
judgment for the plaintiff on the answer.

Sec. 203. If the verdict be informal~ it may be corrected
hy the jury under the advice of the court, or the jury may be
again sent out. "When rendered, the verdict shall be entered
hy the clerk on his minutes.

XVII. Of Trial bv the Court.v

Sec. 204. Trial by jury may, with the assent of the
~ourt, be waived by the several parties in the manner follow
mg:

1. By failing to appeal' at the trial.
2. By written consent, in person or by attorney, filed with

the clerk.
3. By oral consent in open conrtentered in the minntes.
Sec. 205. Upon the trial of an issue of fact by the



134 LAWB OF WASHINGTON

court, its decision shall be given in writing and filed with
the clerk. In giving the decision, the facts found and the eon
elusions of law shall be separately stated. Judgment upon
the decision shnll be entered accordingly.

XVIII. Of Trial by Referee)!.

Sec. 206. All or an.}' of the issues in the action whether
of fact or la.w, or both, lllay be referred upon the written con·
sent of the parties.

Sec. 207. "'hen the parties do not consent the court
may, upon the application of either, or of its own motion,
direct a reference in the following cases:

1. When the trial of an issue of fact shall require the ex
amination of a long account on either side, in which cas~ the
referees may be directed to hear and decide the whole issue,
or to report any specific question of fact involved therein; or,

2. When the taking of an account shall be necessar.v for
the information of the court, before judgment upon an issue
at law, or for carrying a judgment or order into effect; or,

3. When a question of fact other than upon the plead
ings shall arise, upon motion or otherwise, in auy stage of
the action; or,

4. 'When it is necessary for the information of the court
in a special proceeding.

Sec. 208. A reference may be ordered to any person
or persons not exceeding three, agreed upon by the parties. If
the parties do not agree the court or judge may appoint one
or more, not exceeding three who reside in the county in which
the action is brought or the proceeding is triable.

Sec. 209. When the appointment of referees is made by
the court or judge, each referee shall be:

1. Qualified as a juror as provided by statute.
2. Competent as a juror between the parties.
Sec. 210. The trial by referees shall be conducted in the

same manner as a trial by the court. They shall first be sworn
well and faithfully to discharge their duties as such referees,
and shall have the same power to administer oaths to wit
ne8ses, and to grant continuances as the court upon such
trial. They shall state the facts found and the conclusions of
la,,', sepaT'~tely, and their decision shall be given, and may
be excepted to and reviewed in like manner. The report of
the referees upon the whole issue shall stand as the. decision
of the court, and judgment may be entered thereon at the. next
term o.f the court after the decision is made, in the same man-
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ner as if the action had been tried by the court. When the
reference to report the fact, the report shall have the effect
cf a special verdict.

XIX. Of Exceptions.

Sec. 211. An exception is an objecti,on taken at the trial
to a decision upon matter of law, whether such trial be by
jury, court or referees, and whether the decision be made
during the formation of a jury, or in the admission of evi
dence, or in the charge to the jury, or at any other time from
the calling of the action for trial to the rendering of the ver
dict or decision. But no exception shall be regarded on a
motion for a new trial or on an appeal, unless the exception
he material and effect the substantial rights of the parties.

Sec. 212. The point of exception shall be taken at the
time when the decision is made; be particularly stated in writ
ing, and may be signed by the judge and filed with the clerk,
or may, by the order of the court, be entered at large upon the
journal.

Sec. 21i{. "X0 particular form of exception shall be re
quired. The objection shall be stated, with so much of the
evidence or other matter as is necessary to explain it, but no
more.

Sec. 214. ,Vhpn a cause has been tried by the court or bv• •
referees, and the decision or report is not made immediately
after the closing of the testimony, the decision or report shall
be deemed excepted to on a motion for a new trial or on ap
peal, without any special notice that an exception is taken
thereto.

XX. Of New Trial.

Sec. 215. A new trial is a re-examination of an is
sue in the same court after a trial and decision by a jury,
<:ourt or referees.

Sec. 216. The former verdict or other decision may,
be vacated and a new trial granted, on the application of the
party aggrieved, for any of the following causes materially
affecting the substantial rights of such party:

1. Irregularity in the proceedings of the court, jury or
adverse party; or any order of the court, or abuse of discretion
by which such party was prevented from having a fair trial.

2. Misconduct of prevailing party or jury.
3. Accident or surprise which ordinary prudence could

not have guarded against.
4. Newly discovered evidence, material for the party



136 LAWS OF WASHINGTON

making the application, which he could not with :"ea~'Juable

diligence have discovered and prod uced at the trial.
.5. Excessive damages, appearing to have been given UIl·

del' the influence of passion or prejudice.
6. Insuffieiene,v of the evidence to justify the verdict or

other decision, or that it is against law.
See. 217. 'Vhen the application is made for a cause men

tioned in the first, second, third and fourth subdivisions of
the last preceding section, the fact!:! upon which it is based
shall be made to appear bya"ftidavit. .For any other cause it
shall be made upon a written statement. .

Sec. 218. Notice of an intended motion for a new trial
shall be given on the day when the verdict is rendered, or with
in two days thereafter; and all motions shall be made during
the term at which a cause is tried, unless for good cause the
court allow further time.

Sec. 219. If the application be made upon affidavits filed,
1he adverse party may use counter affidavits on the hearing,
but such counter affidavits shall be filed with the clerk pre
vious to the hearing.

XXI. Judgment in General.

Sec. 220. A judgment is the final determination of the
rights of the parties in the action.

Sec. 221. Judgment may be given for one or
more of several plaintiffs and for or against one or more of
se\'eral defendants; and it ma.r, when the justice of the casp
requires it, determine the ultimate rights of the parties on
each side, as between themselves.

Sec. 222. In an action against several defendants, the
court may, in its discretion, render judgment against one
or more of them, whenever a several judgment is proper, leav
ing the action to proceed against the others.

Sec. 223. An action may be dismissed, or a judgment of
non-suit entered in the following cases:

1. By the plaintiff himself, at any time, either in term
time or in vacation, before the jury retire to consider· of their
ver-dict, unless set·off be interposed as a defense, or unless the
nefendant sets up a counter claim to the specific property or
thin~ which is the subject matter of the action.

2. By either party, upon th~ written consent of the
OtIH'r.

;). Hy the court, when the plaintiff fails to appear on trial,
and the defendant appears and asks for a di~!11iRsal.

4. By the court, when upon the trial and before the final
submission of the case, the plaintiff abandons it.
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5. By the court, on the refusal or neglect of the plaintiff
to make the necessary parties, after having been ordered by
the court.

6. By the court, on the application of some of the de
fendants, where there are others wllom the plaintiff fails to
prosecute with diligence.

7. By the court for disobedience by the plaintiff of an or
der concerning the proceedings in the action.

S. By the court, upon notice of the defendant, when
upon the trial, the plaintiff fails to prove a sufficient cause
for the jury.

Sec. 224. In every case other than those mentioned in the
last section, th~ judgment shall be rendered on the merits.

XXII. Judgment Upon a Failure to Answer.

Sec. 225. Judgment may be had on proof of the service
of the summons and complaint, if the defendant fail to answer
the complaint, as follows:

1. In an action arising upon a contract for the recovery
of money only, if no answer be filed with the clerk of the
court within the time prescribed by law, or such further time
as may have been granted, the court, at its next term, upon the
applieation of the plaintiff, may direct the clerk to ('uteI' the
default of the defendant, and immediately thereaftt'r enter
judgment for the amount mentioned in the summons, including
the costs, against the defendant, or against one or more of
several defendants, in the ('ases provided for in section forty
three of this act.

2. In other actions, if no answer be filed with the clerk
of the court within the time prescribed by law or such further
time as may have been granted, the court shall in like man
ner direct the clerk to enter the default of the defendant; anl;l
thereafter' the plaintiff may apply at that or any subsequent
term of the court for the relief demanded in the complaint.
If the taking of an account or other proof of any fact be neces
sary to enable the court to give judgment or to carry the
judgment into effeet, the court may take the account, or hear
the proof, or may, in its discretion, order a reference for that
purpose. And wh'?n the action is for the recovery of dam
ages only, or of specific, real, or personal property, with dam
ages for the withholding thereof, the court may order the
damages to be assessed by a jury; or if to determine the amount
of damages the examination of a long account be necessary,
by a reference, as above provided.

3. In actions where the service of the summons 8hall be
by publication, the plaintiff may in like manner apply for
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judgment, and the oourt shall thereupon require proof to be
made of the demand mentioned in the complaint, and
if the defendant be not a resident of the 'rerdtory,
shall require the plaintiff or his agent to be ex
amined on oath respecting any payments fhat have been
made to the plaintiff, or to anyone for his use on account of
such demand, and may render judgment for the amount which
he is entitled to recover. Before rendering judgment the court
may, in its discretion, require the plaintiff to cause to be filed
satisfactory security to abide the order of the court touching
the restitution of any property collected or received under the
judgment, in case the defendant or his representatives shall
be admitted to defend the action and succeed in the defense.

4. The court may, in its discretion, before final judgment,
set aside any default, upon affidavit ,showing good and sufficient
cause, and upon such terms as may be deemed reasonable.

XXIII. Of Judgment by Confession.

Sec. 226. Any defendant may appear in court, in person
or by attorne;y, dul)' authorized, in writing, and confess judg
ment for any amount due or owing by him, and such confession
shall be a waiver of all errors for want of service or complaint.
When made upon a written power of attorney, the execution
thereof shall be proved to the satisfaction of the court, and
the power of attorney filed with the clerk.

Sec. 227. In all eases, the plaintiff or his attorney shall
make oath that the amount for which the judgment is taken
is actually due, and that the confession is not made by collu
sion with the defendant, or for the purpose of hindering, de
feating, or defrauding any creditors of the defendant.

~ee. 228. .Judgments by confession shall have the effect
of ordinary judgments, from the day on which they are ren
dered.

•

XXIV. Of the ~lode of Taking and Entering Judgment.

Sec. 229. Yfhen a trial b;y jury has been had
judgment shall be entered in conformity to the verdict, at
the term during which it is rendered, unless an affidavit or
statement of grounds for a new trial shall be filed, or unless
the court order the case to be reserved for argument or fur
ther consideration, or grant a stay of proceedings.

See. 230. "'hen the case is reserved for argument
or further consideration, as mentioned in the last section, it
may be brought by either party before the court for argument,
at the first term thereafter.
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Sec. 231. If a set-off established at the trial, ex
ceed the plaintiff's demand so established, judgment for the
defendant shall be given for the excess; or if it appear that
the defendant is entitled to any other affirmative relief, judg
ment shall be given accordingly.

Sec. 232. In. an action to recover the possession of
personal property, judgment for the plaintiff may be for the
possession or the value thereof, in case a delivery cannot be
had, and damages for the detention. If the property have been
delivered to the plaintiff, and the defendant claim a return
thereof, judgment for the defendant may be for a return of
the property, or the value thereof, in case a return cannot be
bad, and damages for taking and withholding the same..

Sec. 233. Immediately after entering the judgment, the
clerk shall attach together all the papers in the case and care·
fully keep them in his office.

Sec. 234. Every clerk shall keep in his office a well.
bound book, to be called the execution docket, which shall be
a public record and open during the usual business hours to all
persons desirous of inspecting it.

Sec. 235. Within twenty days after the close of any
term of the court, the clerk shall enter in said execution docket
a statement of each final judgment rendered at such term, con-
taining: .

1. The names at length of all the parties.
2. The date of the judgment and against whom reno

dered.
3. The amount or nature of the judgment and costs.
4. An abstract of the costs of each party, and to whom

belonging.
Sec. 236. The clerk shall also enter in his execu·

tion docket a minute, in like manner, of any transcript of a
judgment from the supreme court, or from any other district
court of the Territory, or from a justice of the peace, when
the same are presented to him for that purpose, as shall be
provided for by law.

Sec. 2~~7. He shall leave space on the same pa~e. if
practicable. with each case, in which he shall enter. in the
order in which they occur, all the proceedings subsequent to
the judgment in said case, until its final satisfaction. includ
ing the time when and to what county the execution iR issued
and when returned, and the return or substance thereof.
When the execution is levied on personal property, which is
returned unsold. the entry shall be: "Lev1ed (noting the date)
on property not sold." When any sheriff shall furnish the
clerk with a copy of any levy npon reR) pstate on any judg
ment, the minutes of which are entered in his execution dock-
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et, the entry shall be: "Levied upon real estate," noting the
date, and shall refer to the page upon the book of levies where
the same is entered, as is hereinafter provided. When any
execution issued to any other county is returned, levied upon
real estate in such county, the entry in the execution docket
shall be: "Levied on real estate of , in county," not
ing the date, county, and defendant whose estate is levied up
on, and when the money is made, or any part thereof, the
amount and time when made shall be entered; also when a
writ of error has been taken, or the judgment is appealed,
reversed, modified, discharged, or in any manner satisfied,
the facts in respect thereto, shall be entered. The parties in
debted may also assign or discharge such judgment on such
execution docket; when the judgment is fully satisfied, in any
way, the clerk shall write the word "satisfied" in large let
ters, across the face of the entry of such judgment.

Sec. 238. The clerk shall prefix to the execution docket a
full and correct alphabetical index, containing the names of
all persons parties to judgments, plaintiffs and defendants, in
separate columns.

Sec. 239. The clerk shall also keep in his office a well
bound book, to be called the "book of levies," which shall be
a public record, and open during usual business hours. to all
persons desirous of inspecting the same, in which he shall
enter all levies upon real estate in his county, when delivered
to him by the sheriff, as is provided by law. An alphabetical
index shall be prefixed to the book of levies, containing the
names of all persons upon whose real estate such levies have
been made, and when such levies are discharged, in any man·
nero on entry thereof shall be made in the margin of the book
of levies. where the levv is recorded. .

•

XXY. Judgment Liens.,

Sec. 240. The real estate of any judgment debtor,
and such as he may acquire, shall be held and bound to satisfy
any judgment of the district or supreme court, or any judg
ment of a justice of the peace, authorized by law to be levied
upon real estate, for the period of five years from the day on
which said judgment was rendered, said lien to commence a~

follows: On judgmentS' of the district court of the' county
where th.e land is situated, from the date of the rendition of
the judgment. In all other cases from the date on which the levy
is made, provided the levJ' shall be lodged with the derk, to be
recorded in the book of levies, in the manner and at the time
prescribed by law. If not so lodged with the clerk, within
such time, then from the time when it shall be so lodged. An
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appeal to the supreme court, writ of error, or stay of execution,
shall not affect any existing lien, ·and in all cases of an appeal
or writ of error, the time from which the five years shall com·
mence to run, shall be from the date of the final judgment in
the supreme court. . '

Sec. 241. Personal property shall only be held from the
time it is actually levied upon.

XXVI. Execution.

Sec. 242. The party in whose favor judgment is given,
mav at any time, within five years tliereafter, issue a writ of

u

execution for its enforcement, as prescribed by law. .
Sec. 243. After the lapse of five years from the date of

the judgment, an execution can be issued only by leave of the
court, upon motion, with personal notice to the adverse party,
unless he be absent or non-resident, or cannot be found, in
which case it may be given by publication, or in such other
manner as the court shall direct. Such leave shall not be
given unless it be established by oath of the party, or other
satisfactory proof, that the judgment, or some part thereof,
remains unsatisfied and due.

Sec. 244. When a judgment requires the payment
of money, or the delivery of real or personal property, the
same may be enforced in those respects by execution, as pro
vided in this act. When it requires the performance of
any other act, a certified copy of the judgment may be served
Oll the party against whom it is given, or the person or officer
who is required thereby, or by law, to obey the same, and a
writ shall be issued commanding him to obey or enforce the
same. If he refuse, he may be punished by the court as for a
contempt.

Sec. 24v. There shall be four kinds of executions;
Olle against the property of the judgment debtor, another
against his person, the third for the delivery of the possession
of real or personal property, or such delivery with damages
for withholding the same, and the fourth, commanding the
Pllforcement of or obedience to any special order of the court.
And in all cases there shall be an order to collect the costs.

Sec. 246. The writ of execution shall be issued in the name
of the "Enited States sealed with the seal of the court, and
subscribed by the clerk, and shall be directed to the sheriff.
?l' coroner, when the sheriff is a party or interested, and shall
mtelligibly refer to the judgment, stating the- eouct. the county
wherE' the judgment was rendered, the namE'S of the parties.
the amount of the judgment, if it be for monpy, and the amount
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actually due thereon, and shall require the sheriff substantial.
ly, as follows:

1. If it be against the property of the judgment debtor
it shall require the sheriff to satisfy the judgment, with inter
est, out of the personal property of such debtor, and if suffi·
cient personal property cannot be found, out of his real prop
erty, upon which the judgment is a lien.

2. If it be against real or personal property in the hands
of personal representatives, heirs, devisees, legatees, tenants
of real property or trustees, it shall require the sheriff to satis
fy the judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor,
it shall require the sheriff to arrest such debtor and commit
him to the jail of the county, until he shall pay the judgment,
with interest, or be discharged according to law.

4. If it be for the delivery of the possession of real or per
sonal property, it shall require the sheriff to deliver the pos
session of the same, particularly describing it, to the party en
titled thereto, and may, at the same time, require the sheriff
to satisfy any charges, damages or rents and profits recov~red

by the same judgment, out of the personal property of the
party against whom it was rendered, and the value of the prop
erty for which the judgment was recovered, to be specified
therein. If a delivery thereof cannot be had, and if sufficient
personal property cannot be found, then out of his real prop
erty. \Vhere it is to enforce obedience to any special order, it
shall particularly command what is required to be done, or to
be omitted. ·Where the nature of the case shall require it,
the execution may embrace one or more of the requirements
above mentioned. And in all cases, the execution shall re
quire the collection of all interest, costs, and increased costs
thpreon.

Sec. 247. \Vhen the exeeution is against the prop
erty of the judgment debtor, it may be issued to the sheriff
of any county in this Territory, but it shall not be issued in
the first instanee, to the sheriff of an~' other county than that
in which the judgment is rendered, unless the plaintiff or his
attorney, shall first make and file with the clerk an affidavit
that the defendant has not subject to lexecution, sufficient
property. real or personal, in said county to satisfy the judg
ment, but that he has property subject to execution in some
other countv' or counties. But after an execution has been•
returned "no property found" in the county in which judgment
was rendered. an execution may be issued to any other eounty
upon the plaintiff or his attorney making oath that the de
fendant has property subject to execution in some other couniy
or counties. ""'hen it requires tlU' delivery of real or personal
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property, it shall be issued to the sheriff of the county where
the property, or some part thereof, is situated.

Sec. 248. The sheriff shall endorse upon a writ of execu
tion the time when he received the same, and such executioD
shall be returnable within ninety days after its date, to the
clerk who issued the same.

Sec. 249. If the action be one in which the defend
ant may be arrested, as provided by law, an execution against
the person of the judgment debtor may be issued to any county
in the Territory: Provided, That the sheriff shall not arrest
the defendant if he shall deliver to him property subject
to levy, suffici~nt to satisfy said judgment.

Sec. 250. A person arrested on execution, shall be
imprisoned within the jail, or the liberties thereof, and kept at
his own expense until satisfaction of the execution, or his legal
discharge; but the plaintiff shall be liable to the sheriff in the
first instance, for such expense, as in other cases of arrest in
the same manner, and to the same extent as herein prescribed.

Sec. 251. All property, real and personal, of the
judgment debtor, not exempt by law, shall be liable to execu
tion.

XXVII. Exemption.

Sec. 252. All real and personal estate to which any rnaI"
ried woman shall hereafter become entitled to in her own
right, and all which may at the time of her marriage belong to·
her, and all the issues, rents and profits of such real estate
shall not be liable to attachment for, or execution upon, any
liability of a judgment against the husband so long as she
or any minor heir of her body shall be living: Provided, That
her separate property shall not be exempt from attachment
or execution where the debts were owing by the wife previous
to marriage, or may have been contracted for her b(~nefit.

Sec. 253. The following proper(v shall be exempt from
execution, except as herein otherwise specially provided:
1st, Dwellings and other buildings, to the value of five hun·

. dred dollars; all private libraries; all articles of clothing of
married women and children under twenty-one years of age;
and to each family, kitchen and cupboard ware to the amount
of one hundred and fifty dollars; one bed for every two per
sons in the family; two cows; two horses or two yoke of
oxen; one wagon; two hogs; farming utensils actually used
b.y the family; produce raised upon the farm or garden suffi
cient for six months' consumption, and all tools of mechanics
used to carryon their trade. Rut no article of property men-
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tioned in this section shall be exempt from an execution issued
on a judgment reoovered for its price. or upon a mortgage
thereon, or for any tax levied thereon.

Sec. 254. In all cases the defendant himself may select
the property which is exempt.

Sec. 255. 'When a sheriff or other officer has levied upon
or attached, or is about to levy upon or attach, personal prop
erty which is ch.imed to be by law exempt from execution or
attachment, the sheriff or other officer shall, if required by
the person claiming, forthwith summon three discreet and
disinterested men having the qualifications of jurors, "being
;lOuseholders and resident in the vicinity where the property
is found, and administer to them an oath, impartially to ex
amine and determine how much, if any, of said property is so
exempt. Such persons shall have full power to summon wit
nesses, administer the necessary oaths, and adjourn from time
to time not longer than three days in all. They shall also
have power to appraise the property claimed, and the other
property of the claimant, so far as may be necessary to deter·
mine what portion, if any, is so exempt. They shall deliver
their decision to the sheriff, in writing, and he shall forthwith
deliver to the person claiming, such property as is by them de
cided exempt from execution; but nothing in this section con
tained shall prevent the person claiming the property fron.
giving a bond and trying his right before the district court,
as is provided in cases for trying the right of property claimed
by other persons than the judgment debtor.

XXVIII. Adverse Claims to Property Levied Cpon.

Sec. 256. "-hen any other person than the judg
ment debtor shall claim property levied upon or attached, he
may have the right to demand and receive the same from the
sheriff or other officer making the attachment or levy, upon
his making an affidavit that the property is his, or that he has
a right to the immediate possession thereof, stating on oath
the value thereof, and giving to the sheriff or officer a bond,
with sureties in double the value of such property, conditioned
that he will appear at the next term of the district court in
which the property was seized, which shall commence ten days
or more after the bond is accepted by the sheriff or other officer,
and make good his title to the same, or that he will return the
property or pay its value to the said sheriff or other officer.
If the sheriff or other officer require it, the sureties shall jus
tify as in other cases, and in cast' they do nd so justify when
required, the sheriff or officer shall retain the property; if the
sheriff or officer do not require the bail to justify he shall
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stand gOQd for their sufficiency. He shall date and endors~ his
acceptance upon the bond.

~ec. 257. The officer shall return the affidavit, bond and
justification, if any, to the office of the clerk of the district
court of the county in which the property was seized, and the
clerk shall place the same upon his trial docket at the first
term, which shall commence ten days or more after it was
accepted by the sheriff or officer as above provided for, and it
shall stand for trial at that term.

Sec. 258. The person claiming the property shall
be plaintiff, and the sheriff and plaintiff in the execution, de
fendants.

Sec.. 259. If the claimant makes good his title to
the property, the bond shall be canceled; if to a portion there
of, a like proportion of the bond shall be canceled; but if he
shall not maintain his title, judgment ihall be rendered against
him and his sureties for the value of the property, or for such
a less amount as shall not exceed the amount due on the orig
inal execution or attachment. 'Where the judgment is in favor
of the sheriff for the entire property, the claimant shall pay
the costs; where the claimant recovers all tbe property, judg
ment shall be given in favor of the claimant for costs; where
the claimant recovers a portion of the property only, tbe costs
shall be apportioned. Wben the plaintiff prevails, the costs
may be taxed against t11e ddendant who was plaintiff in the
execution or attaclullent, or the ('om1: may, if they shall be of
opinion that the f.:l1eriff ::lttached or levied upon said property
without the exercise of due cantion, adjudge him to pay the
costs or anv nortion the)~('of

XXIX. Sa!(' of Property Taken in Execution.

Sec. 260. B( ~O]'(' the sa Ie of property on execution, notice
thereof shall be given as follo\vs:

1. In case of personal property, by posting written or
printed notice of the time and place of sale in three public
places of the county where the sale is to take place, not less
than fifteen days before the dav of sale.

• •
2. In case of real property, by posting a similar notice,

particularly describing the property, in three public places
of the county where the property is situated, one of which
shall be where the property is to be sold, for four weeks prior
to the day of sale, and publishing a copy thereof once a week
for the same period, in a newspaper of the county, if there
be one, or if there be none, then in a newspaper of the Terri
tory published nearest the place of sale.

Sec. 261. .-\..ll sales of propert;y under execution,
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shall be made by auction between nine o'clock in the morning
and four o'clock in the afternoon. After sufficient property

•
has been sold to satisfy the execution, no more shall be sold.
Neither the officer holding the execution nor his deputy, shall
become a purchaser or be interested in any purchase at such
sale. When the sale is of personal property capable of man·
ual delivery, it shall be within view of those who attend the
sale, and be sold in such parcels as are likely to bring the
highest price and when the sale is of real property and con
sisting of several known lots or parcels, they shall be sold sep
arately, or when a portion of such real property is claimed by
a third person, and he requires it to be sold separately, such
portion shall be thus sold. Sales of real property shall be
made on the premises if occupied by the defendant or any per·
"'Ion holding under him, otherwise such sales shall be made at
:-:he court house door.

Sec. 2H2. The form and manner of sale of real
estate by execution shall be as follows: The sheriff shall pro·
claim aloud at the place of sale, in the hearing of all the by·
standers: "I am about to sell the following tracts of real
estate (here reading the description,) upon the following ex·
ecution:" (here reading the execution). He shall also f5tate
the amount which he is required to make upon the execution.
which shall include damages, interests and costs up to the daJ'
of sale and increased costs. If town property, and divided
into two or more known lots, he shall ask:

1st. vVho will pay this debt for a seven years' lease of all
these lots? If there is a bidder, he shall then inquire:

2d. vVho will pay the debt for a seven years' lease of
any less number of lots than the whole? If there is a bidder.
he shall inquire in respect to the smallest number of lots, for
a lease of which any bidder is willing to pay the debt.

3d "Who will pay this debt for the lease of the least per·
iod of time? If other lands, and divided into
known tracts or parcels, he shall make similar
inquiries concerning the whole and the several
parcels, and the seperate acres in each parcel. If a
single tract of land, he shall make similar inquiry concerning
the whole, and the number of acres. If there is no bidder who
is willing to pay the debt for such lease of the whole, or of any
part known as separate lots. parcels or acres, he shall then
inquire who will pay the debt for the whole, or any known
part, in lots, parcels or acres, as the case may require. If
he shall have a bidder he shall then offer for sale to the high·
est bidder above the debt, the lowest number of lots, or par·
('('ls, or acres, for which anyone is willing to pay the debt. If
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be has no bid for the whole, or any portion equal to the
amount of the debt, he shall then offer the land for sale, the
lots and parcels separately or together, as he shall deem
most advantageous. All lands, except town lots, shall be sold
bl" the acre.
. ~ec. 263. \Yhen the land is sold by the acre and

any less number of acres than the whole tract or pareel is
soid, it shall be measured off to the purchaser in a square
form, from the northeast corner of the tract or parcel, unless
some person having an interest in the land shall, at the sale,
or prior thereto and before the bidding is made, request that
the land sold shall be taken from some other part, or in s()me
other form; in such case, if such request is reasonable, the
officer making the sale shall sell accordingly.

See. 264. \Yhen an entire tract or parcel is sold
by the acre it shall not be measured but shall be
deemed and taken to contain the number of acres nampd in
the description, and be paid for accordingly; and where the
number of acres is not contained in the description, the ')fficer
shall declare according to his judgment how many acres are
contained therein, which shall be deemed and taken to be the
true number of acres.

Sec. 2()5. The officer shall strike off the land to the
best bidder, who shall forthwith pay the money bid to the
officer, who shall return the money with his execution and his
doings thereon, to the clerk of the court from which the ex
ecution issued, according to the order thereof.

Sec. 266. cpon the return of any sale of real estate
as aforesaid, the clerk shall enter the cause on which the ex
ecution issued, by its title, in the docket of the term next after
such return, and mark opposite the same "sale of land fOl' con
firmation," and if no objection is made, the court, at such
term, shall confi~'lll such sille. and order the officer to make
out and deliver to the purchaser a deed or release of the land
sold, as the case may require. If the court shall be satisfied
that by any irregularity of the officer. or from any cause, in
justice has been done, the court shall set aside the sale or
lease. and order a new execution. "'-hen the sale is confirmed
the money shall be paid to those entitled thereto. \Vhen the
sale is set aside, the money shall be repaid to the purchaser.

Sec. 267. The party to whom such lease or deed is given,
shall. upon the receipt thereof, take the same to the clerk of
the district court of the county where the land lies, or to which•
~aid county is attached for judicial purposes, who shall enter
l~ his book of levies, where the levy is recorded. what disposi.
tIOn has been made of such portion of the real f'state; and
shall f'ndorse the faet upon the def>d or lease. with the date
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when presented to him, and when made. And no reorder shall
record anv such deed or lease without such endorsement.

~

Sec. ~68. \Vhen the sheriff shall levy upon personal prop-
erty, by virtue of an execution, he may permit the defendant
to retain the same or any part thereof in his possession until
the day of sale, upon the defendant executing a bond to the
sheriff, with sufficient suretJT in double the value of such
property, to the effect that it shall be delivered to the sheriff
at the time and place of sale, and for non-delivery thereof, an
action may be maintained upon such bond by the sheriff or
the plaintiff in the execution.

Sec. 269. If, at the time appointed for the sale, the sheriff
should be prevented from attending at the place appointed,
or, being present, should deem it for the advantage of all con·
cerned, to postpone the sale for want of purchasers, or other
sufficient cause, he may postpone the sale, not exceeding one
week next after the day appointed, and so from time to time
for like cause, giving notice of every adjournment by pnblic
proclamation, made at the same time, not exceeding the life
of the execution.

Sec. 270. YVhen the put'chaser of any personal property
capable of manual delivery, shall pay the purchase money,
the sheriff shall deliver to him the property, and shall give
him a receipted bill of sale. When such personal property
shall not be capable of manual delivery, the sheriff shall ex
ec.ute and deliver to the purchaser a receipted bill of sale.

Sec. 271. The lease and sale of real estate under execu
tion, after the same is confirmed. shall be absolute.

Sec. 272. \Yhel'e property liable to an execution against
several persons is sold thereon, and more than a due propor·
tion of the judgment is levied upon the property of one of
thpm, or one of them pays without a sale more than his pro
portion, he may compel contributions from the others; and
when a judgment is against several, and is upon an obligation
or contract of one of them as security for another, and the
surety pays the amount, or any part thereof, either by sale
of his property or before sale, he may compel repayment from
the principal. In such cases, the person so paying or con·
tributing, shall be entitled to the benefit of the judgment to
enforce contribution or repa.yment, if within thirty days after
his payment, he file with the clerk of the court where the
jndg'ment was rendered, notice of his payment and claim to
contribution or repayment; upon filing- such notice, the clerk
shall make entry thereof in the margin of the docket where
the judgment is entered.
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XXX. Proceedings Supplementar.r to the Execution.

Sec. 273. After the issuing of an execution against prop
ertv and upon proof by affidavit of a party or otherwise, to
th; 'satisfaction of the district court, or any judge thereof,
that the judgment debtor has property or effects liable to ex
l'\:ution which he unjustly refuses to apply towards the satis
faction of the judgment, such court or judge may, by an order
require the judgment debtor to appear and answer under
oath concerning the same before such court, or judge, or be
fore a referee appointed by such court or judge, at the time
and place specified in the order, the place to be within the
county in which the judgment debtor resides, and disobedi
ence to such order may be punished as for a contempt.

Sec. 274. 'l'he judgment debtor, on his appearance. may
he examined on oath concerning his property, and his an
swers reduced to writing, and filed with the clerk of the court
by whom the execution was issued. Either party may also
examine witnesses in his behalf; and if, during such examina
tion, any property, rights or credits of such judgment debtor,
uot exempt by law, be discovered, they may be levied upon
bv execution.

•
Sec. 275. After the issuing of execution against

against property of a judgment debtor, or of anyone of several
pa;y to the sheriff the amount of his debt. or so much thereof
as may be necessary to satisfy the execution, and the sheriff's
receipt shall be a sufficient discharge for the amount so paid.

Sec. 276. After the issuing or return of an execution
against propert;y of a judgment debtor. or anyone of several
debtors in the same judgment, and upon an affidavit that any
person or corporation has property of such judgment debtor,
or is indebted to him in an amount exceeding twenty-five dol
lars. the district court, or any judge thereof, may, by an order,
require such person or corporation, or any officer or membet
thereof, to appear at a specified time and place b(~fore such
C011rt or judge, and answer concerning' the same. If before a
referee, the examination shall be taken bv the referee and cer
tified to the court or judge. The court or judge may also. in
their discretion, require notice of such proceeding to be given
t? any party to the a'ction. in such manner as may seem to
hun proper.

Sec.. 277. At any time after the making of such order,
~he judgment creditor may exhibit written allegations and
~nterrogatories touching the property, stock or credits of the
judgment debtor, in the possession of. or held by such person
or corporation as garnishee, or debts owing to the judgment



150 LA'VS OF WASHINGTON

debtor b;y him or it, and such garnishee shall be required to
make full, direct and true answers to the same on oath.

Sec. 278. On the day when the garnishee shall be required
to attend before the court, judge or referee, he shall exhibit
on oath his answer to the allegations and interrogatories of
the judgment creditor, unless for cause shown, a further time
shall be allowed; in default of such answer, the judgment
creditor may take judgment by default against him at the
next term thereafter, or the court or judge may punish him as
for a contempt.

Sec. :!79. Such judgment by default may be proceeded on
to final judgment, in like manner as action against defend·
ants; but no final judgment shall be rendered against the gar·
nishee for a greater amount than that specified in the execu·
tion.

Sec. ~80. 'l'he judgment creditor may except to the an
swer of any garnishee for insufficiency, and if the same shall
be judged insufficient, the court or judge may allow the gar·
nishee to amend his answer, in such time and upon such terms
as shall be just; or the judgment creditor may take judgment
by default, or move the court or judge to attach the body of
the garnishee, to compel a sufficient answer.

Sec. 281. The judgment creditor may deny the answer
of the garnishee, in whole or in part, and the issue shall be
tried as ordinary issues between plaintiff and defendant. If
the answer of the garnishee be not excepted to, or denied in
such time as the judge or court may deem proper, it shall be
taken to be true and sufficient.

Sec. 28~. If by the answer not excepted to or denied, or
if upon trial it shall appear that the garnishee is possessed of
property or effects of the judgment debtor, or is indebted to
him the value of such property or effects, or of the debt being
ascertained, judgment may be rendered against the garnishee
for the proper amount in money; but if such debt be not yet
due, execution shall not be awarded against the garnishee un·
til it becomes due; and in such cases, the court may make him
a reasonable allowance for his trouble in answering, to be
paid out of the fund in his hand.

Rl:'e. ~8:3. ,"Yhenever any propf'l'ty, effpcts, monf'y or debts
belonging or owing to the judgment debtor, shall be con
fessed or found by the court, judge or referee or jury. to be in
possession of the garnishee, he may, at any time before final
judgment, discharge himself by delivering the same to the
sheriff.

Ree. 284. The judgment debtor or claimant Illav be re-- .
quired to attend before the court. judge or jury, for the pur-
pose of giving any necessary information respecting property
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or effects alleged to be in the possession of the garnishee, and
may be thereupon examined on oath concerning the same.

Sec. 285. In all cases of controversy between the judg
ment creditor and garnishee, the parties may be adjudged to
payor recover costs, as in ordinary cases between plaintiff
and defendant.

Sec. 286. Execution may be issued to collect any judg
ment rendered against a garnishee as in ordinary cases of
judgment against defendants.

Sec. 287. The earnings of a judgment debtor for personal
services, at any time within sixty days next preceding the
judgment against a garnishee, shall not be included in such
judgment.

Sec. 288. So territorial or county treasnrer, sheriff, con
s1}able or other public officer, shall be liable to answer as gar
nishee for moneys in his possession as such public officer, be
longing to or claimed by any judgment debtor.

XXXI. Evidence Competency of Witnesses.

Sec. 28~. Eyery person of sound mind, suitable age and
discretion, except as hereinafter provided, may be a witness
in any action or proceeding.

Sec. 290. Xo person offered as a witness shall be excluded
from giving evidence by reason of his interest in the event of
the action, but such interest may be shown to effect his credi
bility.

Sec. 291. The last section shall not apply to a party to
the action, nor to any person for whose immediate benefit it
is prosecuted or defended. \Vhen any assignor of a thing in
action, or contract is examined as a witness on behalf of any
person deriving title through or from him, the adverse party
may offer himself as a witness to the same matter in his own
behalf, and he shall be so received. But such assignor shall
not be admitted to be examined in behalf of any person de
riving title through or from him against any executor or ad
ministrator.

Sec. 292. No person offered as a witness shall be ex
cluded from giving evidence by reason of conviction for crime,
but such conviction may be shown to effect his credibility;
PrOVided, That no person who shall have been convicted of
the crime of perjury, shall be a competent witness in any case,
unless such conviction shall have been reversed, or unless he
shall have recei,ed a pardon.

Sec. 293. The following persons shall not be competent
to testifv:

•
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1. Those who are of unsound mind, or intoxicated at the
time of their production for examination. .

2. Children under ten ;years of age, who appear.lllcapa~le
of receiving just impressions of the facts, respectlllg WhICh
thev are examined or of relating them truly.

~ 3.· Indian8, 0; persons having more than o~e-half In~ian
blood, in an action or proceeding to which a whIte person IS a
party.

Sec. 294. In order to encourage confidence and to pre·
serve it inviolate the following persons shall not be examined
as witnesses.

1. A husband shall not be examined for or against his
wife, nor a wife for or against her husband; nor can either
during marriage or afterwards, be without the consent of the
other, examined as to any communication made by one to the
other during marriage. But this exception shall not apply
to a civil action or proceeding by one against the other, nor
to a criminal action or proceeding for n crime committed by
one against the other.

2. An attorney or counsellor shall not, without the con·
Rent of his client. be examined as to anv communication made, .
by the client to him. or his advice given thereon in the course
of professional employment.

3. A clergyman or priest shall not, without the consent of
the person making the confession, be examined as to any con·
fession made to him in his professional character, in the course
of discipline enjoined by the church to which he belongs.

4. A regular physician or surgeon shall not. without the
consent of his patient, be examined in a civil action as to any
information acquired in attending such patient. which was
necessary to enable him to prescribe or act for the patient.

XXXII. Manner of Compelling the Attendance of 'Vitnesses.

Sec. 295. Xo person shall be obliged to attend as a wit·
ness before any court of record, judge, justice of tile peace,
commissioner, referee or other officer, in anJ' civil action out
of the county in which he resides, unless his residence be
within twenty miles of such court, judge, justice of the peace,
commissioner, referee or other officer. .And no Iwrson shall
be e~mpelled to attend as a witness in any civil action or pro
ceedlllg, unless the fees be paid or tendered to him, which are
allowed by law for one day's attendance as a witness, and for
traveling to and returning from the place where the he is re
quired to attend, provided sueh fees be demanded bvhim at
the time of sen-iee of the subpoena. .

Sec. 296. The subpoena may require not onl v the
"
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personal attendance of the person to whom it is directed, at
a particular time and place, to testify as a witness, but may
also require him to bring with him any books, documents or
things under his control; but no public officer or person having
the possession or control of pUblic records or papers which
by law are required to be kept in any particular office or place,
sl1all be compelled to produce the same in any court.

Sec. 297. The subpoena shall be issued as follows:
1st. To require attendance before a court of record, or

at the trial of an issue therein, it shall be issued in the name
of the United States, and be under the seal of the court be
fore which the attendance is required, or in which the issue
is pending;

2d. To require attendance out of such a court, before a
judge, justice of the peace, commissioner, referee or other
officer authorized to administer oaths, or to take testimony in
any mattei' under the laws of this Territon, it shall be issued" . .
by such judge, justice of the peace. commissioner, referee
or other officer before whom the attendance is required;

3d. To require attendance before a commissioner ap
pointed to take testimon~' by a court of any other state. Ter
ritory or county, it may be issued by any judge or justice of
the peace, in places within theil' respectiye jurisdictions.

Sec. 298. Such subpoena may be ser,ed b~" any white per
~on o,er eighteen years of age, by exhibiting and reading it to
the witness, or by giving him a copy thereof, or by leaving such
copy at the place of his abode, \Vhen service is made bJ' any
other person than an officer authorized to serve process, proof
of service shall be made bv affidavit.

~

Sec. 299. A person present in court or before a judicial
officer, may be required to testify in the same manner as if he
were in attendance upon a subpoena issued by such court or
<>fficer. .

Sec. 300. If any person duly served with a sub]Joena
and obliged to attend as a witness, shall fail to do so,
without any reasonable excuse, he shall be liable to th~ ag
grieved party for all «1amages occasioned by such failure, to
be recovered in a civil action,

Sec. 301. Such failure to attend as required by the sub
poena, shall also be considered a contempt, and upon due proof,
the witness may be punished by a fine not exceeding fifty dol
lars, and stand committed until said fine and costs are paid,
or until discharged by due course of law. .

Sec. 302. The court, judge, justice of the peace or
other officer, in such case, may issue an attachment to bring
such witness before them to answer for contempt, and also
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to testify as witness in the cause in which ~e was 8ubpoeJlae~.
Sec. 303. If the witness be a prIsoner confin~d lD

a jail or prison within this Territory, an Ol:der for hIS ex·
amination in prison, upon deposition, or for hIS temporary reo
moval and production before a court or officer, for the purpose
of being orally examined, may be issued.

Sec. 304. Such order can only be made upon affida
vit, showing the nature of the action ~r procee~inp, the testi·
mony expected from the witness. and Its materlahty.

XXXIII. Examination of Parties.

Sec. j05. A party to an action or pl'ot:eeding may
be examined as a witness, at the instance of the adverse party
or of one of several adverse parties, and for that purpose may
be compelled in the same manner, and subject to the same
rules of examination as any other witness to testify at the
trial, or he may be examined on a commission.

Sec. 306. Instead. of the examination being had at
the trial, as provided by the last section, the plaintiff, at the
time of filing his complain t or afterwards, and the defendant
at the time of filing his answer or afterwards, may file in the
clerk's office interrogatories for the discovery of facts and
documents material to the support or defense of the action, to
be answered on oath by the adverse pacty.

Sec. 307. Such interrogatories shall be answered,
and such answers filed in the clerk's office, within twenty
days after the same are served on the party interrogated, un·
less for cause shown a further time be allowed by the court or
judge thereof.

Se~. 308. .-l. party to an action haYing filed inter
rogatorles to be ans~ered by the adwrse party, as prescribed
by th~ !ast two sectIOns, shall not thereby be precluded from
examlDlDg such adverse pacty as a witness at the trial.

~ec..309. The ~estjmony o~ a party either upon an
examlDatlOn at the tnal, or upon mterrogatories filed ma v be
rebutted by adverse testimony. ' u

R~c. 310. If a party reflH~e to attend and testify at
the ~rlal, or to b~ examined upon a commission, or to ariswe!'
any lI~terrogatorles ti.Jed, his complaint, answer, or reply may
be st~Icken ou.t, an~ Judgment tal;;:en against him, and he may
~ Iso, lD the dIscretIOn of the court, be proceeded against as
~n other: cases for a contempt: Provided. That the preced
1D~ sectIOns shall not be. construed so as to compel any per
so~ ~o ans~er any questIOn where snch answer may tend to
crlmmate blmself.

Sec. 311. A pacty examined by an adverse party, as in
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this act provided, may be examined on his own behalf in re
spect to any matter pertinent to the issue. But if he testify
to any new matter, not responsive to the inquiries put to him
by the adverse party, or necessary to explain or qualify his
answer thereto, or to discharge when his answer would charge
himself, such adverse party may offer himself as a witness on
his own behalf, in respect to such new matter, and shall be
received.

~ec. 312. A person for whost' immediate bt'nefit the action
is prosecuted or defended. though not a party to the action,
mav he t'xamined as a witness in the same manner and sub·

•
ject to the same rules of examination as if he were named as
a party.

XXXI". Of Dl:'positions.

Sec. 313. The testimony of a witness in this Territory may
he taken by deposition, to be read in f:'\-idence in any action,
suit or proceeding commenced and pending in an~' court in this
Territor~-, in the following cases:

1st. \Vhen the witness resides out of the county, and
more than twenty miles from the place of trial.

2d. "'hen the witness is about to leaye the county, and• •

go more than twenty miles from the place of trial, and there
is a probability that he will continue absent when the testi
mony is required;

3d. 'Yhen the witness is sick, infinn. or aged. as to make
it probable that he will not be able to attend at tlu- trial.

Sec. 314. Either party may han> the deposition of a wit
ness taken in this Territory, before any judge, of the district
(?ourt, justice of the peace, derk of the supreme or district
courts, mayor of a city, 01' notal'y public, on serving on the ad
wrse party 01' his attorney pre\-ious notice of the time and
place of examination. ~l1ch notice shall be at least three days,
and in addition one nay, Hundays excepted, for every ten
miles of the distance of tIlt' place of examination from the resi-
dence of the person to whom notice is given. .

Hec. 315. The deposition shall be written by the officer
taking the same, or by the witness, or by some disinterested
person in the presence and under the direction of such officer.
When completed, it shall be carefully read to or by the wit
ness, corrected if desired, and subscribed by him, and certified
by the officer 8Ubstantiallv as follows:•
Territory of 'Yashington, County of . SSe

. I. A. R, justice of the peace, in. and for said county (or
Judge, clerk, etc., as the case may be) do hereby certify that
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the above deposition was taken before me, and reduced to
writing b:r myself ~or witness, as the case may be,) at -
in said county, on the day of 11-\ at o'clock,
in pursuance of notice hereto annexed that the above nallled
witness, before examination, was sworn (or aftirmt>d) to testify
the truth, the whole truth and nothing but the truth, and
that the said deposition was carefully read to lor by) said
witn\:'ss, and then subscribed by him.

Dated at the day of 18.
A. B., Justice of the Pt>'H:e.

Sec. 31G. The deposition shaH be enclosed in a sealed en
velope, by the officer taking the same, and directed to the de!'k
of the COU(·t, arbitrators, re~eree, or justice of the peace Le
fore whom the action is pending, or to such person as tIle
parties in writing may agree upon, and either delivered to tIle
clerk of the court or other person, or transmitted through the
mail or by some priYate opportunity.

Sec. 317. Hueh deposition may be used by either
party upon the trial or other proceeding against any party
giving or receiving the notice, ~ubject to all legal exceptions,
to the competency or credibility of the witness, or the manner
of taking the deposition. But if the parties attend at tIle ex·
amination, no objection to the form of an interrogatory shall
be made at the trial, unless the same was taken at the timE. of
the examination. It shall be the duty of the person taking
the deposition to propound to the witness every question pro
posed by either party, and to note all objections to the form
of any interrogatory, and when any interrogatory is objected
to on account of form, unless the form is amended and the ob·
jection waived, he shall write after the question and before
the answer the words "objected to," and when any witness
declines to answer a question on the ground that it will tend
to criminate himself, that fact shall also be noted after the
question is written down. The deposition may be taken in the
form of a narrative, or by question and answer, or partly in
either form, as either party present at the examination shall
require. vVhen taken by question and answer, the officer shall
first write down the question and then the answer, as nearly
as may be in the language of the witness; but when the depo·
sition is read to the witness previous to signing it, he shall
be permitted to amend his answer to any question or any part
of his deposition; such amendment, however, unless both
parties shall otherwise agree. shall not be made by way of
interlining or erasing, but shall be added to the end of the de
position under the title "amendment by the witness," and
such amendment shall intelligibly refer to the part so
amended.
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Sec. ~n8. :x0 deposition shall be used if it appeal'
that the reason for taking it no longer exists: Provided, how
ever, 'l'hat if the party producing the deposition in such case
shall show any sufficient cause then existing for using such
deposition, it may be admitted.

Sec. 319. When the plaintiff in any action shall
discontinue it, or when it shall be dismissed for any cause. and
another action shaH afterwards be commenced for the same
cause between the same parties, or their respective represen
tatives, all depositions lawfully taken in the first action may
be used in the other, in the same manner and subject to the
same conditions and objections as if originally taken for such
other action: Provided, That the deposition shall have been
duly filed in the court where the first action was pending, and
shall remain in the custody of the court, from the termination
of the first action until tbe commencement of the other.

Sec. 320. \Vben any action shall haTe been ap
pealed from one court to another, all depositions lawfully
taken to be used in the court below, may be used in the appel
late court, in the same manner and subject to such exceptjons
for informality or irregularity, and none other, as were Jaken
in writing to such depositions in the court below.

Sec. 321. Any witness may be subpoenaed ~nd com·
pelled, by any officer authorized to take depo:3itions, to appear
and give his deposition at any place within twenty miles of
the abode of such witness, in like manner and nnder the same
penalties as he may be subpoenaed and compelled to attend as
il witness in anv court.

•

XXXV. Of Depositions Taken Out of the Territory.

Sec. 322. The testimonv of a witness out of this Terri-
•

tory mllY be taken by deposition, to be read in evidence in any
action, suit or proceeding pending in any court in this Terri
tory.

Sec. 323. 'l'he deposition of a witness out of the 'rerritory,
i;hall be taken upon a commission issued by the clerk, under
the seal of the court, upon an order of the court, or a judge
thel'(Jof, which order may be made on the application of either
party, upon giving to the adyerse party, or his attorney, ten·
~lays' previous notice, in ,vriting, together with a copy of the
~nterrogatoriesintended to be put to such witness. It shall be
Issued to a person or persons, not exceeding three in number,
ilg-reed upon by the parties, or their attorneys, or if they do
not agree, to any judge, justice of the peace, notary public, or
?ther competent person, selected by the court or judge grant
Illg the order for the commission.
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Sec. 324. Such proper interrogatories, as well on the part
of the plaintiff as on the part of the defendant, as the respec
tive parties may prepare to be settled, if they disagree as to
form by the court or judge thereof granting the order for the
commiss~on, shall be annexed to the commission; or where
the parties agree to that mode the examination may be without
written interrogatories.

Sec. 325. The commission shall authorize the com
missioner or commissioners to administer an oath to the wit·
ness and take his deposition in answer to the several inter
rogatories annexed to such commission; or when the examina·
tion is to be without interrogatories in respect to the ques·
tion in dispute, to certify the deposition to the court, and to
direct it to the clerk of the court or such other person desig
nated or agreed upon, and forward it to him by mail or c,ther
usual channel of conveyance.

Sec. 326. A trial or other proceeding shall not be post
poned by reason of a commission not returned, except upon
affidavit or other evidence satisfactory to the court that the
testimony of the witness is necessary, and that proper dili·
gence has been used to obtain it.

XXXVI. Of Proceedings to Perpetuate Testimony.

Sec. 327. 'Yhen any person shall be desirous to per·
petuate the testimony of any witness, he shall make a state·
ment in writing, setting forth briefly and substantially his
title, claim or interest in, or to the subject concerning which
he desires to perpetuate the evidnce, and the names of all
persons interested or supposed to be interested therein, and
also the name of the witness proposed to be examined, which
statement shall be under oath and filed in the district court.
If the subject of the proposed deposition relate to real estate
within this Territory, the statement shall be filed in the coun·
ty where the lands, or any part thereof lie, otherwise in the
county where the parties interested, or some of them reside.
Upon such statement an application may be made to foluch
court or a judge thereof, to allow the examination of such wit
ness.

Sec. B28. The court or judge shall appoint a time
and place for hearing such application, and shall order notice
thereof and of the statement, to be served on all persons men·
tioned therein as adversely interested in the matter. The no·
tice shall be served personally on all those living in the 'rerri
tory at least twenty days before the time of hearing the appli·
cation. Upon those who are not residents of the Territory, it
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sball be served by publication, or otherwise, in the same man·
ner as a summons is se~ed upon a non-resident.

l-\ec. 329. If upon such hearing of the parties or of the
applicant alone, should no adverse party appear, the court or
jndO"e shall be satisfied that there is sufficient cause for tak·
ing the deposition, an order shall be made allowing the exam·
ination of the witness; and such court or judge s4all direct a
commission to issue therefor, in like manner as a commission
to take the testimony of witnesses as in other cases.

l-\ee. 330. The deposition of such witness, whether
residing in this Territory or not, shall be taken upon written
interrogatories filed by the applicant, and cross interroga
tories filed by any party adversely interested, if he shall think
fit and it shall be taken and returned substantially in the
sa~ue manner as if taken upon commission, to be used in any
cause pending in the same court.

See. 331. The deposition when returned shall be
filed in the office of the clerk of the court bv whom the eom·

~

mission was issued, and if a trial be had between the person,
at whose request the deposition was taken, and the persons
named in the statement. or any of them, or their successors
in interest, upon proof of the death or insanity of the witness,
or of his inability to attend the trial by reason of age, sickness,
or settled infirmity, the deposition, or a certified copy thereof,
may be used by either party. subject to all legal objections.
But if the parties attend at the examination. no objections to
the form of the interrogatory shall be made at the trial, unless
the Rame were taken at the time of the examination.

XXXVII. Provisions Relating to Records, Documents, and
Other'Vritings.

Sec. 332. Any wurt in which an action is pending, or a
judge thereof, may, upon notice, order either party to give
to the other within a specified time, an inspection and copy,
or permission to take a copy of any book, document or paper
in his possession, or under his control, containing evidence re
lating to. the merits of the action or defense therein. If com
pliance with the order be refused, the court may exclude the
book, document or paper from being given in evidence, or if
~vanted as evidence by the party applying, may direct the
Jury to presume it to be such as he alleges it to be, and the
court may also punish the party refusing as for a contempt.
'rhis section shall not be construed to prevent a party from
('ompelling another to produce books, papers or documents
where he is examined as a witness.

Sec. 3:m. If either party ~t any time before trial
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allow the~lther an inspection of any writing, material to the
action, whether mentioned in the pleaqings or not, and deliver
to him a copy thereof, with notice that he intends to read the
same in evidence on the trial of the cause, it may be so t'ead
withont proof of its genuineness or execution, unless denied
by affidavit before the commencement of the trial. If such de.
nial b~ made of any writing not mentioned in the pleadings
the court may give time to either party to procure evid\>nce,
when necessary for the furtherance of justice.

Sec. 334. The records and proceedings of any court
of the United States, or of any state or territory, shall be ad·
missible in evidence in all cases in this Territory when
authen+.icated by the attestation of the clerk, prothonotary 01'

other officer having charge of the records of such court, with
the sea! of such court annexed.

Sec. 335. 'Vheneyer an:> deed, conveyance, bond
mortga~e or other writing, shall have been recorded or filed
in pursuance of law, copies of such deed, convey·
ance, bond or other writing, duly certified by the officer hav·
ing the lawful custody thereof, with the seal of office an·
nexed, if there be such seal, if no seal, then with the official
certificate of such officer. shall be rec(~iYed in eddence to all
intents and purposes as the originals themselves.

Sec. 336. Oopies of all papers on file in the offices of
the surveyor generals of Oregon and 'Yashington Territories.
secretary of \Yashington Territory, Territorial treasurer, Tel"
ritorial auditor, and any cuunty treasurer, or any matter reo
corded in either of said offices, duly certified b~' the respectin
officers, with the respectiw seals of office annexed, shall be
evidence in all the courts of this Territorv.•

Sec. 337. Any certificate of residence and cultivation upon
the public lands, issued by the surveyor general of Oregon or
of ,Yashington Territories, in pursuance of law, shall be eyi
dence in all courts of this Territorv.

•
Sec. 338. A seal of court or public office, when reo

quired to any writ, process, or proceeding or to authenticate a
copy of any record or document, may be affixed by making an
impression directly on the paper which shall be as valjo as if
made upon a wafer or on wax.

Sec. 339. Printed copies of the statute laws of any
state, territory or foreign government. if purporting to h~vp

been published under the authority of the respective goverlJ'
ments, or if commonly admitted and read as evidence in their
courts, shall be admitted in all courts in this Territory, and
on all other occasions as presumptive evidence of such laws.

,:t-__ 'J

J.
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XXXVIII. Of 'Vrits of Error and Appeals.

161

Sec. 340. Every final judgment, order or decision of a dis
trict court, in a civil action, may be re-examined upon a writ
of error in the same court for error in fact, and in the supreme
court for error in law.

Sec. 841. Ever;y such writ shall be prosecuted within two
veal'S, and not after. But if the party entitled to have such
;v1'it shall be absent from the Territory, and shall have not
been personally served with process, nor appeared to the ac
tion, or if such party be an infant, married woman, or im
prisoned, or insane, then such writ may be prosecuted within
two veal's from the removal of such disability, and not after:

•Provided, That absence from the Territory shall not entitle
the party to a longer time than five years; the time limited
shall include the day on which the judgment is rendered or
the order of decision is made, or on which the disabilit;y
ceases.

~ec. :J4:!. The party desirous of taking his writ of error
shall file with the clerk of the court, in which the judgment
was rendered, a precipe, containing a particular description
of the judgment, order, or decision, upon which he wishes to
bring his writ of error and his claim, whether upon error in
factor error in law; which precipe shall also contain an order
directing the clerk to issue, under the seal of the court, notice
to the adverse party of the filing of such precipe, and of the
court and term at which such writs of error will be prosecuted;
and the writ of error shall be deemed to have issued at the
time of the filing of such precipe.

Sec. 34;~. The notjce shall be issued and sern-d in the
same manner that a summons is sened, and shall be returned
to the court in which such writ of error is to be prosecuted,
by the first day of the term at which said writ of error is to be
heard. It may be served on the defendant, or his attorney of
record, III any county III the Territory. And if service of the
notice cannot be had from any cause, the court, at such term,
apon being satisfied that the precipe has been filed and notice
issued, may direct the manner in which such notice shall be
given; and after the order for giving notice has been fullv
complied with, may proceed as though notice had actually been

•gIven.
See. 344. "Cpon the filing of such precipe. and the pay

ment of his fees, the clerk shall issue the notice to thp oe
fpndant in error, and if the precipe direct the return n" L~ie
writ of error to the supreme court, he shall make out a full
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transcript of the record, and send the same to the clerk of the
supreme court by mail or other safe opportunity.

Sec. 345. The transcript of the record shall contain a copy
of the writ and return, the pleadings, the journal entries, judg.
ment, order or decision, bills of exceptions, execution and reo
turn, and all matters pertaining to the case, but it shall not
be necessary to send copies of subpoenas, motions or deporsi
tions, unless the same, by bill of exception,s have been made
part of the record.

Sec. 346. "~henever from any cause the transcript of the
record shall not be received by the clerk of the supreme court,
or shall be lost, the court shall order a new transcript to be
sent up in such time and manner as they shall see fit: Pro
vided, That in all cases where the failure arises from the ne·
glect of the plaintiff in error to comply with the provisions
of this act, the writ of error or appeal shall be dismissed.
Either party may upon a suggestion of a diminution of the
record, and upon a proper case made, have an order that a
further record be sent up.

Sec. 347. If the notie-e shall have been served ten davs 01'
~

more before the term of the court to which the record is reo
turnable, the case shall stand for trial at such term; and it
may stand for trial if the parties appear in court, bringing in
the record, and waive the notice.

Sec. 348. The eourt of. t'l'l'or may fix the time for assign.
ing errors and filing joinders: if errors in law be assigned. no
joinder shall be necessary. One or more errors in fact may
be assigned, and the defendant may put in the common joinder
as a demurrer thereto, or may traverse or confess, and avoid
the facts assigned for error. and a separate issue shall be made
on each. .

Sec. 349. If at the time of filng the precipe with the clerk
or at any time thereafter, the plaintiff in error shall file with
the clerk a bond with sureties to the satisfaction of the clerk
in double the amount of the judgment, if it is for money, and
if the judgment is for the restraining or performing any
other act, or the· determination of any other right, then in
Buch a sum as a judge of the supreme court shall direct, con·
ditioned that the plaintiff pay all costs and damages, and per·
form such judgment as the court on the trial of the writ of
error shall adjudge against him, then no further execution
shall be had upon the original judgment until the determina·
tion of the writ of error, and any execution previously issueo
shall be recalled.

Sec. 350. The judgment, or other matter complained of,
may be affirmed, or may he reversed or set aside, in whole or
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ill Vurt, or may be modified, or a different judgment or order
may be substituted for that complained of, and the c!luse may
be remitted to the district court for such further proceedings
as the supreme court by mandate shall direct. Execution
may issue from the supreme court, or its judgments may be
executed by the district court, on a mandate for that pur
pose.

Sec. 351. In case the judgment of the court below shall
have been for a sum of money, and shall be affirmed against
the plaintiff in error, damages may be awarded to the defend
ant in error, not exceeding ten veT' cent. on the amount, exclu
siye of interest, and costs of such judgment. And in all cases
interest and costs shall bl:' allowed on the original judgment.

SI:'C'. 35:!. An~' person who may be a party or priv~' to any
judgment, order or decision, may prosecute a writ of error to
reverse the same, and the reyersal shall enure to the benefit
of all parties and privies therein, and no other party or
privy shall afterwards prosecute a w!'it of error for the same
-cause.

Ree. 353. "'hen it shall appear that any other person
llhould be made a party to any proceeding upon a writ of er
ror, the court shall require such person to be made a party,
and shall direct in what manner notice shall be given.

See. 354. The ren~rsal of a judgment, order or df'cision
llha11 not affect the title of prop~rty sold upon an execution
issued upon such judgment, order or decision, if such property
be purchased at the sale by a stranger, but if purchased by the
judgment creditor the plaintiff in error may bring an action for
the recovery thereof, and the court may award restitution or
render such other judgment as justice shall require.

Sec. 355. 'When the supreme court shall be equally divi
~ed in opinion, the cause shall stand continued until all the
judges are present.

Sec. 356. "Thenever upon the trial of any civil action in
the district court, it shall be found to turn upon important
questions of law, the court may direct a special verdict to be
found; and in all cases the parties may make an agreed state
ment of facts, signed by themselves or their attorneys, which
shall be f'ntered of record; and all questions of law arising' on
llpecial verdicts, agreed statements, motions for new trial,
and others in any manner arising in the district court, may
under thi'> direction of the district court, be taken to the su
preme court by way of appeal; and for that purpose the court
+:l1a11 render a judgment in form only, which shall not b(;~.,

cuted until the final decision of the cause: and the supremf'
tCourt on hearing the appeal may give judgment or remand·
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the causf>, or make any order according to the law and justice
of the case.

Sec.' 357. In all cases of writs of error or appeals in the
supreme court, the court shall consider and adjudge upon all
errors and mistakes which shall appear in the entire record by
which plaintiff in error may have been prejudiced, if the same
were excepted to at the time, whether interlocutory or final,
and whether plaintiff in error had, according to the strict rules
of law waived the same by proceeding with the case under
the order of the court. after such exception taken: Provided,
That the court shall consider all amendf'nts whieh ('auld have
been made, as made, and in such case shall not reverse any
judgment, order, or decision, nnless it shall appear that in
justice may have been done, and the plaintiff in f'1'ror or his
attorney shall make oath that injustice has been done him in
the judgment which is sought to be re\-ersfld.

Sec. 358. All cases, f'ither in law or equity, which have
heretofore been decided in this Territory, may at any time
within the time limited in this act, be examined upon a writ
of error, under the provisions of this act, and in adjudging
upon such cases, the court shall be governed in their judgment
on errors by the rules of the common law.

XXXIX. Set-off.

Sec. 359. The defendant in a civil action upon a
contract expressed or implied, lllay set off any demand of a
like nature against the plaintiff in interest, which existed and
belonged to him at the time of the commencement of the suit.
And in all such actions, other than upon a negotiable prom
issory note or bill of exchange, negotiated in good faith and
without notice before due, which has been assigned to the
plaintiff, he may also set off a demand of a like nature exist·
ing against the person to whom he was originally liable, or any
subsequent assignee prior to the plaintiff, of such contract:
Provided, Such demand existed at he time of the assignment
thereof, and belonged to the defendant in good faith before
notice of such assignment, and was such a demand as might
have set off against such person to whom he was oriainallv
liable, or such assignee while the contract belonged to him.•

Sec. 360. If the plaintiff be a trnstee fOI' anv other
•or if the action be in the name of a plaintiff who has no real

interest in the contract upon which the action is founded, so
much of a demand existing against those whom the plaintiff
represents or for whose benefit the action is brought, may be
set off as will satisfy the plaintiff's debt, if the same might
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have been set off in an action brought by those beneficially in
terested.

~ec. i}()1. In aotions brought bJ executors and ad
ministrators, demands against their testators and intestates,
and belonging to defendant at the time of their death, may
be set off by the defendant in the same manner as if the action
had been brought by and in the name of the deceased.

~ec. a6:~. 'Vhen a set-off shall be established in an
action brought by executors or administrators, and a balance
found due to the defendant, the judgment rendered thereto
against the plaintiff shall have the same effect as if the action
had been originally commenced by the defendant.

~ec. :W:~. In actions against executors and admin
istrators and against trustees and others, sued in their rep
resentative character, the defendants may set off demands be
longing to the"ir testators or intestates or those whom they
represent, in the same manner as the person so represented
would have been entitled to set off the same, in an action
against them.

Rec. 3(;4. To f'ntitlf' a df'fendant to a set-off he must set
the same forth in his answer.

Rec. 365. If tlH.' amount of the set-off, duly estab
lished, be equal to the plaintiff's debt or demand, judgment
shall be entered that the plaintiff take nothing by his action;
if it be less than the plaintiff's debt or demand, the plaintiff
shall have judgment for the residue only.

Sec. 3G6. If there he found a balance due from the
plaintiff in the action to the defendant~ judgment shall be
rendered in favor of the defendant for the amount thereof,
but no such judgment shall be rendered against the plaintiff
when the contract, which is the subject of the action, shall
have been assigned before the commencement of Buch action,
nor for any balance due from any other person than the plain
tiff in the action.

XL Costs in Civil Actions.

Sec. 367. The measure and mode of compensation
of attorneys and counselors, shall be left to the agreement,
expressed or implied, of the parties, but there may be al
lowed to the prevailing party upon the judgment certain sums
by way of indemnity for his expenses in the action, which al
lowances are" termed costs..

Sec. 368. Costs shall be allowed the party in whose
favor the judgment is rendered, except as is otherwise pro-
vided by law. .
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Sec. 3(j9. The plaintiff shall not be entitled to costs in
any acthm within the jurisdiction of a justice of th~ peace,
which shall be eommenced in the district court, where the re
covery is for a less amount than one hundred dollars.

Sec. ;)70. In an action for an assault 01' an assault
and battery, or for false imprisonment, libel, slander, malicious
prosecution, criminal conversation or seduction, if the plaintifJ
recover less than ten dollars, he shall be entitled to no more
costs or disbursements than the damages recon~red.

Sec. 371. "-hense,-cl'al adions al'e bl'ought 011 ont'

bond, undertaking, promissory note, bill of exchange, or other
instrument in writing', or in any other case for the same eaust>
of action against several parties, who might have been joined
as defendants in the same action, no costs or disbursements
shall be allowed to the plaintiff in more than one of such
actions, which may be at his election, if the parties proceeded
against in the other actions were, at the commencement of
the previous action, openly within this Territory.

Sec. 372. In all f::UWS where eosts and disburse·
ments are not allowed to the plaintiff, the defendant shall be
entitled to have judgment in his favor for the same.

Sec. 373. In all actions where there are several de,
fendants not united in interest, and making separate defenses
by separate answers, and the plaintiff fails to recover judg·
ment against all, the court may award costs to such of de
fellllants as han> judgment in their favor or any of them.

Sec. 374. 'Yhen allowed to either party. costs shall be as
follows:

1. In all actions settled before issue is joined, five dol
lars.

2. In all actions where jl~dgment is rendered without a
jury. ten dollars.

3. In all actions where judgment is rendered after im·
panneling a jury, fifteen dollars.

4. In all actions removed to the supreme court and set·
tIed before argument, ten dollars.

5. In all actions when judgment is rendered in the su
preme court, after argument, fifteen dollars.

Sec. ~75. The prevailing party. in addition to the nl
lowance for costs, as provided in the last section. shall also be
allowed for all necessary disbursements, including the fees
of officers allowed by law. the fees of witnesses, the necessary
expenses of taking depositions, by commission '01' ofhf'rwise,
and the compenslltion of referees. The disbur!,:p1ii,.lrR sball
h(> I'ltated in detail and verified bv affidavit. which shall be•
tiled with the c1f'rk of the court.

Sec. 376. The fees of referees shall be four dollars
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to each, for every day spen~ in t~e. business of the reference,
but the parties may agree III wrItmg upon any rate of com-
ensation, and thereupon such rate shall be allowed.

p l"ec. H77. "'hen an application shall be made to a
court or referees to postpone a trial, the payment to the ad
verse party of a sum not exceeding ten dollars, besides the
fces of witnesses, may be imposed as the condition of granting
the postponement.. .

Sec. 378. 'Yhen m an actlOn fOl' the rf'coyery of mon
i'Y only, the dd'endant alleges in his answer, that, befOl'e the
commencement of the action, he tendered to the plaintiff the
fuJi :lllwunt to whieh he was entitled, in such specie as by agret
ment ought to be tendered and thereupon brings into court,
1'01' the plaintiff, if in money, the amount so tendered, aud the
allt'!.:.ation be fonnd true, the plaintiff shall not recover costs,
but 'shall pay them to the defendant.

l"ec. ;ml. If the deff'ndant in any action pending
shall at any time deposit with the clerk of the court, for the
plaintiff, the amount which he admits to be due, together
with all costs that ha,-e accrued, and notify the plaintiff there
of, and such plaintiff shall refuse to accept the same in dis
charge of the action, and shall not afterwards recover a lar~

er amount than that deposited with the clerk, exclusive of in
terest and cost, he shall pay all costs that may accrue from
the time such money was so deposited.

Rec. 380. In all ci,il actions trif'd before aiustice
of the peace, in which an appeal shall be taken to the district
('ourt, and the party appellant shall not recover a more favor
able judgment in the district court than before the justice of
the peace, such appellant shall pay all costs accruing after
the appeal.

Rec. 381. "Then costs are adjudged against an in
fant plaintiff, the guardian or person by whom he appeared
in the action shall be responsible therefor, and payment may
be enforced by execution.

Rec. 382. In an aMion prosecnted or defended by an
executor, administrator, trustee of an express trust, or a per
son expressly authorized by statute, costs shall be recovered
as in an action by or against a person prosecuting or de
fending in his own right, but such costs shall be chargeable
only upon or colleetf'd off the estate of the party represented,
H.nleS's the court shall direct the same to be paid by the plain
~lff or defendant, personally, for mismanagement or bad faith
III such action or defense.

Rf'c. 383_ 'Vhen the cause of action. after the com
mencement of the action, by assignment, or in any other man
ner, becomes the property of a person not a party thereto,
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and the prosecutioll ur ddellt:le il:l tllereafter continued, such
person shaH be liable to the costs in the same manner as if he
were a part.r, and paJment thereof may be enforced by attach
ment.

~ec. 384. In all actions prosecuted in the name and
for the use of the 1'erritor'y, or in the name and for the use of
any county, the Territory or count,}' shall be liable for eost~

in the same cases and to the same extent as private parties.
~ec. 385. \Yhell the decision of a court of inferim

jurisdiction, in an action or special proceeding, is brought be
fore the supreme court or a district court for review, sucb
proceedings shall, for purposes of costs, be demeed an action
at issue upon a question of law, from the time the same ii:l
brought into the supreme court or district court, and costs
thereon may be awarded and collected in such manner as the
court shall direct, according to the nature of the case.

Sec. 38';. In the following cases the costs of an av
peal to the supreme court shall be in the discretion of the
court:

1. When a new trial shall be ordered.
2. When a judgment shall be affirmed in part and re

versed in part.
.Sec. a87. In all adions and proceedings than

those mentioned in this chapter, where no provision is made
for' the recovery of costs, they may be allowed or not, and if
allowed may be apportioned between the parties, in the dis
cretion of the court.

Sec. R88. Any party aggrieYed by the taxation of
costs by the clerk of the court II;lay, upon application, have
the .same .retaxed by the court in which the action or proceed
in~ is had.

Sec. aSH. "'hen the plaintiff in 3n action residef'
out of the count,r. or is a foreign corporation, security
for the costs and charges which may be awarded against
such plaintiff may be required by the defendant. When re
quired, all proceedings in the action shall be stayed until a
bond, executed by two or more persons, be filed with the clerk
conditioned that they will pay such costs and charges as
ma,v be awarded against the plaintiff by judgment or in thr
progress of the action, not exceeding the sum of two hundred
dollars. A new or additional bond may be ordered by th~

conrt or judge, uvon proof that the original bond is insuffi·
cient security. and proceedings in the action stayed until such
new or additional bond be executed and filed. 'Thc' vlaintiff
may deposit with the elerk the sum of two hundred dollars
in lieu of a bond.
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XLI. Commissioner to Sell Real Estate.

-
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Sec. 390. The several district courts may, whenever it is
necessary, appollll i:I. cv~missionel' tf' "'\nvey real estate:

1. When by a judgment in an action, a party is orJiered
convey real property to another, or any interest therein.

2. When real property, or any interest therein, has been
sold under a special order of court and the purchase money
paid therefor.

Sec. 391. The deed of the commissioner shall so re
fer to the judgment authorizing the conveyance, that the
same may be readily found, but need not recite the record in
the case generally.

Sec. 39~. A conveyance made in pursuance of a judgment
shall pass to the grantee the title of the parties ordered to con·
vey the land.

Sec. mm. A con ,'eyance made in pursuance of a sale
ordered by the court, shall pass to the grantee the title of all
the parties to the action or proceeding.

Sec. 394. A conyeyance by a commissioner shall not pass
any right until it has -been examined and approved by the
court, which approval shall be endorsed on the conveyance
and recorded with it.

Sec. 395. It shall be sufficient for the conveyance•
to be signed hy the eommissiOlwr only without affixing the
names of the parties whose title is com'eyed, but the names of
the partie!' ,,1>;1 r :.. " (,;~ '" f rhp ('Onn'.YHnee.

Sec. 396. The ('onWYUllCe Rhall be recorded in the
•

office in which bv law it should have been recorded had it•
been made by the parties whose title is conveyed by it. •

Sec. ~97. In case of a judgment to compel a party
to execute a conveyance of real estate, the court may enforce
the judgment by attachment or sequestration. or appoint a
commissioner to make the conveyance.

XLII. To Rf>coyer the Possession of Real Property and to De·
tprmine Conflicting Claims Thereto.

Sec. 398. Any person haYing a yalid subsisting in
terest in real p.roperty and a right to the possession thereof.
may recover the same by action in the district court of the
proper county, to be brought against the tenant in possession;
If there is no such tenant, then against the person claiming
the title or some interest therein.

Sec. 399. 'Whenever it appears that the defendant is only
a tenant, the landlord may be substituted, reasonable notice
thereof being given.
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Sec. 400. In an action by a tenant in common, or jOint
tenant of real property against his co-tenant, the plaintiff
must show in addition to his evidence of right that the de
fendant either denied the plaintiff's right, or did some act
amounting to such denial.

XLIII. Partition of Real Estate.

Sec. 401. AcUon may be brought in the district court of
the proper county for the partition of real property, held or
possessed by -joint tenants or tenants in common, or for the
special assignment or determination of any right or intere~t

therein by an." person interested.
Sec. 402. The complaint shall conform as far as is prat

ticable to the provisions of law regulating the practice in civil
actions, and the court may require and cause to be made by
order, a partition of the premises or a special assignment of
the interest, or in case the partition or assignment is imprac
ticable, may order a sale of the property, and a division of the
proceeds, and shall in all respects adjudge as the nature of the

•cases may req mre.

XLIV. For 'Vaste.

Sec. 40it 'Vrongs heretofore remediable by action ()f

waste, shall be subjects of action as other wrongs in which
there may be judgment for damages, forfeiture of the estate of
the party offending, and eviction from the premises. .Judg
ment of forfeiture and eviction shall only be given in favor of
the person entitled to the reversion against the tenant in pos
session, where the injury to the estate in reversion shall be ad
judged in the action to be equal to the value of the tenant's
estate or unexpired term, or to have been done in malice.

XLV. Disputed Land Claim.

Sec. 404. 'Vhen any two or more persons are op
posing claimants under the laws of the United States tu any
land in this Territory, and one is threatening to commit upon
such land waste which tends materially to lessen the value
of the inheritance and which cannot be compensated by dam
ages and there is imminent danger that unless restrained such
waste will be committed, the party. on filing his complaint
and satisfying the court or judge of the existence of the facts.
may have an injunction to restrain the adverse party. In all
cases he shall give notice and bond as is provided in other
cases where injunction is granted. and thf> injunction when
p;ranted shall be set aside or modified as is provided generally
for injunctions and restraining orders.
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XLVI. For :Nuisance.
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Sec. 405. 'l'he obstruction of any highway or the
closing of the channel of any stream used for boating or raft·
ing logs, lumber or timber. or whatever is injurious to health
or indecent or offem~ive to the senses, or an obstruction to
the free use of property, so as to essentially interfere with the
comfortable enjoyment of life or property, is a nuisance and
the sUDject of an action. .

Sec. 406. edch action may be brought by any per
sail whose property is injuriously affected or whose personal
enjoyment is lessened by the nuisance.

Sec. 407. 'Vhere a proper case is made, the nuisance may
be enjoined or abated, and damages recovered therefor.

XLVII. Foreclosure of Mortgages.

Sec. 40~. "'hen default is made in the performance
of any condition contained in a mortgage, the mortgagee or
his assigns may proceed in the district court of the county
where the land, or some part therof, lies, to foreclose the
equity of redemption contained in the mortgage.

Sec. 409. When there is no express agreement in
the mortgage nor anJ separate instrument given for the pay
ment of the sum secured therebJ, the remedJ of the mortgagee
shall be confined to the property mortgaged.

Sec. 410. In rendering judgment of foreclosure the
court shall order the mortgaged premises, or so much thereof
as may be necessarJ, to be sold to satisfJ the mortgage and
costs of the action. The payment of the mortgage debt, with
interest and costs at any time before sale, shall satisfy the
judgment.

Sec. 411. "~hen there is an express written agreement for
the payment of the sum of money secured contained in the
mortgage or anJ separate instrument, the court shall direct
in the order of the sale that the balance due on the mortgage,
and costs which may remain nnsatisfif'd after the sale of the
mortgaged premises, shall be levied vf any property of the
mortgage debtor.

f-1ec: 412. A copy of the order of sale and judgment shall
be issued and certified by the clerk, under the sen I of the
Court, to the sheriff, who shall thereupon proceed to sell the
mortgaged premises, or so much thereof as maJ be npcessary
to satisfy the judgment, interest and costs, as upon execution;
and if any part of the judgment, interest and cost, remain nn·
satisfif'd. the sheriff shall forthwith proceed to levy the resi.
due of the property .of the defendant.
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Sec. 413. . The plaintiff shall not proceed to fore.
close his mortgage while he is prosecuting any other action for
the same debt or matter which is secured by the mortgage, or
while he is seeking to obtain execution of any judgment in
such other action; nor shall he prosecute any other action for
the same matter while he is foreclosing his mortgage or pros.
ecuting a judgment of foreclosure.

Sec. 414.. Whenever a complaint is filed for the fore
closure of a mortgage upon which there shall be due any inter.
est or installment of the principal, and there are other install·
ments not due, if the defendant pay into court the principal
and interest due. with costs, at an;y time before final judg.
ment, the complaint shall be dismissed. If such payment be
made after final judgment, proceedings thereon shall be
stayed, subject to be enforced upon a subsequent default in
the pa;yment (,f any installment of the principal or interest
thereafter becoming due. In the final judgment the court
shall direct at what time and upon what default any subse
quent execution shall issue.

Sec. 415. In such cases, after final judgment, the
court shall ascertain whether the property can be sold in par
cels, and if it can be done without injur;y to the interests of
the parties, the court shall direct so ill uch only of the premises
to be sold, as will be sufficient to pay the amount then due on
the mortgage with costs, and the judgment shall remain and
be enforced upon any subsequent default. unless the amount
due shall be paid before execution of the judgment is per
fected.

Rec. 416. If the mortgaged premisefoi cannot be sold
in parcels, the court shall order the whole to be sold. and the
proceeds of the sale shall be applied first to the payment of the
principal due, interest and costs, and then to the residue se·
cured b;r the mortgage and not duf'; and if tht' rt'foiidlle due do
not bt'ar interest. a df>duction shall bt' made therefrom bv dis·

•
counting the legal interest; and in all cases where the pro-
ceeds of the sale shall be more than sufficient to pay the
amount due and costs, the surplus shall be paid to the mort
gage debtor. hifoi heirs or assignfoi.

Rf'c. 417. "'henevf>r an execution shall issue upon a judi!
ment, recovered for a debt secured by a mortgage of real prop·
erty. the plaintiff shall endorse thereon a brief description of
the mortgaged premises, and a sale of the mortgaged nremises.
upon such execution shall foreclose the equity of redemption.

XLVIII. ~e Exeat.

Sec. 418. Actions may he commenccq. upon any
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agreement in writing before the time for the performance of
the contract expires, when the plaintiff or his agent shall make
and file an affidavit with the clerk of the proper court, that the
defendant is about to leave the 'ferritory without performing
or making provisions for the performance of the contract, tak
inO' with him property, moneys, credits or effects subject to
ex~cution, with intent to defraud the plaintiff.

Sec. 419. Upon such affidavit being filed, the clerk
shall issue an order of arrest and bail, directed to the sheriff,
which shall be issued, served and returned, in all respects as
such orders in other cases; before such order shall issue, the
plaintiff shall file in the office of the clerk a bond with suf
ficient surety to be approved by the clerk, conditioned that
the plaintiff will pay the defendant such damages and costs
as he shall wrongfully sustain by occasion of the suit, which
sureties shall justify as bail upon an arrest.

Sec. 420. The sheriff shall require the defendant to
enter into a recognizance of special bail, with sufficient sure
ty, personally to appear on the first day of the cou.rt at its
next term, and abide the order of the court, and in default
thereof the defendant shall be committed to prison until dis
charged in due course of law; such special bail shall be liable
for the principal and shall have a right to arrest and deliver
him up, as in other cases, and the defendant may give other
bail.

Sec. 421. Instead of giving special bail, as above
provided, the defendant shall be entitled to his discharge
from custody if he will secure the performance of the contract
to the satisfaction of the plaintiff.

Sec. 422. This proceeding may be had in favor of
any surety or other person jointly bound with the defendant.
It may also be prosecuted by the person in whose favor the
contract exists, against anyone or more of the persons bound
thereby, upon filing such affidavit, when the co-contractors
are non-resident or probably insolvent, or at the request of
anyone of them when they are residents and solvent.

Sec. 423. The defendant may have the same remedv
&' ~

by writ of habeas corpus as in other cases of arrest and bail.
Sec. 424. The proceedings may be had before justices of

the peace in all cases within their jurisdiction.
Sec. 425. The affidavit and bond may be filed, and pro

ceedings had in any county where the defendant may be found.

XLIX. Remedies of Sureties Against Their Principals.

. Sec. 426. Any person bound as suret:," upon any contract
tn \Yl'iting for the payment of money or the performance of



174 LA'VS OF "rASHINGTON

any act, when the right of action has accrued, rna,)' requiL'e by
notice in writing the creditor 01' ot>1igee forth witll to institute
an action upon the contract.

Sec. 4~7. If the creditor or obligee shall not pro
ceed within a reasonable time to bring his action upon such
contract, and prosecute the same to judgment and execution,
the surety shall be discharged from all liability thereon.

Sec. 428. ,Yhen any action is brought against two
or more defendants upon a contract, anyone or more of the
defendants being surety for the others, the surety may, upon
a written complaint to the court, cause the question of se·
curityship to be tried and determined upon the issues made
by the parties at the trial of the cause, or at any time before
or after the trial, or at a subsequent term, but such proceed.
ings shall not affect the proceedings of the plaintiff.

Sec. 429. If the finding upon such issue be in favor
of the surety, the court shall make an order directing .the
sheriff to levy the execution upon, and first exhaust the prop·
erty of t.he principal before a levy shall be made upon the
property of the surety, and the clerk shall endorse a memor
andum of the order upon the execution.

Sec. 430. "~hen any "defendant, suret.r in a judgment
or special bail or replevin bail or surety in a delivery bond
or replevin bond, or any person being surety in any bond what·
ever, has been or shall be compelled to pay any judgment or
any part thereof, or shall make any payment which is applied
upon such judgment by reason of such suretyship, or when
any sheriff or other officer or other surety upon his official
bond shall be compelled to pay any judgment or any part
thereof by reason of any default of such officer, except for fail·
ing to pay over money collected, or for wasting property levied
npon, the judgment shall not be discharged by such payment,
but shall remain in force for the use of the bail, surety, officer
or other person making such payment, and after the plaintiff
is paid, so much of the judgment as remains unsatisfied may be
prosecuted to execution for his use.

Sec. 431. An.y one of several judgment defendants
and anyone of several replevin bail having paid and satisfied
the plaintiff, shall have the remedy provided in the last sec·
tion against the co-defendants or co-sureties to collect of
them the ratable proportion each is equitably bound to pay.

Sec. 432. Xo surety or his representative shall con·
fess judgment or suffer judgment by default in any case where
he is notified that there is a valid defense, if the principal will
enter himself defendant to the action and tE'nder to the smety
or his representatives good security to indemnify him, to be
approved by the court.
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Sec. 433.. The foregoing provisions of this act shall ex
tend- to heirs, executors, and administrators of deceased per·
sons, but the provisions of the four hundred and twenty
seventh section shall not operate against persons under legal
disabilities.

L. Habeas Corpus.

Sec. 434. Every person restrained of his liberty un·
del' any pretense whatever, may prosecute a writ of habeas
corpus to inquire into the cause of the restraint, and shall be
delivered therefrom when illegal.

Sec. 435. Application for the writ shall be made by
complaint, signed and verified either by the plaintiff or by
some person in his behalf, and shall specify:

1. By whom the person in whose behalf the writ i~ ap·
plied for is restrained of his liberty, and the place where,
(naming the parties if they are known, or describing them if
they are not known).

2. The cause or pretense of the restraint according to the
best of the knowledge and belief of the applicant.

3. If the restraint be alleged to be illegal, in what the
illegality consists.

Sec. 436. ,Yrits of llabeas corpus may be granted by
the supreme court or district court, or by any judge of either
court, whether in term or vacation, and upon application the
writ shall be granted without delay.

Sec. 4:n. The writ shall be directed to the officer
or party having the person under restraint, commanding him
to have such person before the court or judge at such time and
place as the court and judge shall direct to do and receive what
shall be ordered concerning him, and llaTe then and there the
writ.

~f'e. 438. If the writ be directed to the sheriff, it
shall be delivered by the clerk to him without delay.

Rt>c. 4:~!l. If the writ be direded to any other per·
son, it shall be delivered to tlle slleriff and shall be by nim
served by delivering the same to such person without delay•

. See. 440. If the pt>rson to whom such writ is di
rected cannot be found or shall refuse admittance to the
sheriff, the same may be served by leaving it at the residence of
the person to whom it is directed, or by fixing of the same on
SOffit> conspicuous place, either of his dwelling house or where
the party is confined or under rentraint.

See. 441. The 8heriff or other person to whom the
writ is directed shall make immediate return thereof, and if
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he refuse after due service to make return, the court shall en.
force obedience by attachment. .

Sec. 442. The return must be signed and verified by
the person making it, who shall state:

1. The authority or cause of the restraint of the part,)" in
his custody.

2. If the authority shall be in writing, he shall return a
copy and produce the original on the hearing.

3. .If he has had the party in his custody or under his
restraint, and has transferred him to another, he shall state
to whom, the time, place and cause of the transfer. He shall
produce the party at the hearing unless prevented by sickness
or infirmity, which must be shown in the return.

Sec. 443. The court or judge, if satisfied of the truth
of the allegation of sickness or infirmity, may proceed to de
cide on the return, or the hearing may be adjourned until the
party can bE' pr')ducerl, o!:' ~Dr ,rthel" good cause. l'he :p~:li~tif!

ma] except to the sufficiency of, or controvert the return or
any part thereof, or allege any new matter in evidence. The
new matter shall be verified, except in cases of commitment on
a criminal charge. The return and pleadings may be amenderl
without causing delay.

Sec. 444. The court or judge shall thereupon pro
~eed in a summary way to hear and determine the cause, and
if no legal cause be shown for the restraint or for the continn·
ation thereof, shall discharge the party.

Sec. 445. ]\0 court or judge shall enquire into the
legality of any judgment or process whereby the party is in
custody, or discharge him when the term of commitment has
not expired, in either of the cases following:

1. Upon any process issued on any final judgment of a
court of competent jurisdiction.

2. For any contempt of any court, officer or body havinj!
authority in the premises to commit; but an order of com·
mitment as for a contempt upon proceedings to enforce the
remedy of a party, is not included in any of the foregoing spec
ifications.

, 3. Upon a warrant issued from the district court upon
an indictment or information.

Sec. 446. No person shall be discharged from an
order of commitment issued by any judicial or peace officer for
want of bail. or in cases not bailnble on account of anv flefect

•

in the <;harge or process. or for alleged want of probable cause:
but in all cases the court or judge shall summon the prosecut.
ing witnegl'lel'l. investigate the criminal chnl'!:(>. ann dischargE'
admit to bail or re-commit the nrisoner. ns may be just and
legal, and recognize witnesses when proper.
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Sec. 447. The writ may be had for the purpose of
letting a prisoner to bail in cIvil and criminal actions. When
an)' person has an interest in the detention, the prisoner shall
not be discharged until the person having such interest is noti
fied.

Sec. 448. The court or judge shall have power to
require and compel the attendance of witnesses, and to do all
other acts necessary to determine the case.

Sec. 449. No sheriff or other officer shall be liable to
a civil action for obeying any writ of habeas corpus or order
of discharge made thereon.

Sec. 450. 'Whenever it shall appear by affidavit
that anyone is illegally held in custody or restraint, and that
there is good reason to believe that such person will be car
ried out of the jurisdiction of the court or judge before whom
the application is made, or will suffer some irreparable injury
befote compliance with the writ can be enforced, such court
or judge may cause a warrant to be issued reciting the facts,
and directed to the sheriff or any constable of the county,
commanding him to take the person thus held in custody or re
straint, and forthwith bring him before the court or judge to
be dealt with according to law.

Sec. 451. The court or judge may also, if the same
be deemed necessary, insert in the warrant a command for the
apprehension of the person charged with causing the illegal
restraint.

Sec. 452. Tht' officer ~hall execute the writ by bring
ing the person therein named before the court or judge, and
the like return of procedings shall be required and had as in
case of writs of habeas corpus.

Sec. 45:3. The <:omt or judge may make any tem
porary orders in the cause or disposition of the party during
the progress of the proceedin~s that justice may require. The
custody of any party restrained may be changed from one per
son to another, by order of the court or judge.

Sec. 454. Any writ or process authorized by this
act may be issued and served, in case of emergency, on Sunday.
. . See. 455. All writs and other process authorized by
t~H; art shall be issued by the clerk of the court, and sealed
WIth the seal of such court, and shall be served and returned
f?rthwith, unless the court or judge shall specify a par
tIcular time for such any return. And no writ or other process
shall be disregarded for any defect therein, if enough is shown
to notify the officer or person of the purport of the process.
Amendments may be allowed and temporary commitments
when necessary.

Sec. 456. ""rits of habeas corpus shall be granted in
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favor of parents, guardians, masters and husbands, and to en.
force the rights, and for the protection of infants and insane
persons; and the proceedings shall in all cases conform to the
provisions of this statute.

LI. Mandate and Prohibition.

Sec. 457. Writs .of mandate and prohibition rna,
•

issue from the supreme aud district courts of the Territory,
but such writs shall issue from the supreme court only when
necessary for the exercise of its functions and powers.

Sec. 458. 'Yrits of mandate may be issued to any in·
ferior tribunal, corporation, board or person, to compel
the performance of any act which the law specially enjoins or
a duty resulting from an office, trust or station.

Sec. 459. The writ shall be issued upon affidavit and
motion, and shall be attested and sealed, and made returnable
as the court shall direct, and the person, body, or tribunal, to
whom the same shall be directed and delivered, shall mal~e reo
turn, and for neglect to do so, shall be proceeded against as
for a contempt.

Sec. 460. The first 'Hit ~hall be in the alternatiYe or..
peremptory, as the court shall direct.

Sec. 461. \Yhenen-'r a l'(-'tUl'l1 shall be madt' to am,

such writ, issues of law and fact may be joined, and like
proceedings shall be had for the trial of issues and rendering
judgment as in civil actions.

Sec. 462. 'In ease a Yt'rditt shall be found for tht' plain·
tiff where the writ is in thealternatin:', or if judgment bl:' giWIl
for him, he shall recover damages as in an action for a false
return, against the party making the return, and a peremp·
tory writ shall be granted without delay.

Sec. 4G3. The court shall haH' the same powi'r to
enlarge the time of making a return and pleading to such writ
and for filing any subsequent pleadings, and to continue sueb
cause, as in civil actions.

Sec. 464. Obedience to such writs may be I:'nforced by at·.' ,
tachment and fine and imprisonment, or both.

Spc. 465. The writ of prohibition shall command the
court and party to whom it shall be directed, to refrain from
any further proceedings in the matter therein specified, until
the return of the writ and the further order of the court there·
~m, and l1~on the return, to show cause why they shall not be
absolutely restrained from any further proceedings in the
matter.

Sec. 466. The court shall render judgment either
that a prohibition absolute, l'Pstraining the court and party
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roceeding in the matter, do issue, or authorizing the court
;nd part) to proceed in the matter in question.

~ec. 4G7. Costs shall be awarded in these proceedings as
in civil actions.

LB. Information.

~ec. 468. An information may be filed against any
erson or corporation in the following cases:

p 1. \Vhen any person shall usurp, intrude into, or unlaw
fully hold or exercise any public office or any franchise with·
in the Territory, or any office in any corporation created by
the authority of the Territory.

~. Whenever any public officer shall have done or suf·
fered anv act, which, by the provisions of law, shall work a

v .

forfeiture of his office.
3. 'Vhere any association or number of persons shall act

within this Territory as a corporation, without being legally
incorporated.

4. Or where any corporation do, or omit acts which
amount to a surrender or a forfeiture of their rights and privi.
leges as a corporation, or where they exercise puwers not con·
fert'ed by law.

~ec. 469. The information may be filed by the prosecuting
attorney of the district in the district court of the proper county
upon his own relation, whenever he shall deem it his duty to
do so, or shall be directed by the court or other competent au
thority, or by any other person on his own relation, whenever
he claims an interest in the office, franchise or corporation
which is the suject of the information.

Sec. 470. The infol'll1ation shall consist of a plain
statement of the facts which constitute the grounds of the
proceedings, addressed to the court.

Sec. 471. \Yhenen'r an information shall be filed
against a person for usurping an office, by the prosecuting at·
torney, he shall also set forth therein the name of the person
rightfully entitled to the office, with an averment of his right
~hereto; and when filed by any other person he shall show his
mterest in the matter, and he may claim the damages he has
sustained.

Sec. 472. \Yhenever any information is filed. a summons
shull issue thereon, which shall be served and returned as in
other actions. The defendant shall appear and answer, or
suffer default, and subsequent proceedings be had as in other
cases.

S~c. 473. In every case wherein the right to an
office IS contested, judgment shall be rendered upon the rights
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of the parties, and for the dam~ges the re~ator may show him·
self entitled to if any, to the time of the Judgment.

Sec. 474. 'If judgment be rendered in favDr of the
relator, he shall proceed to exercise the functions of the office,
after he has been qualified as required by law, and the Court
shall order the defendant to deliver over all the books and
papers in his custody or within his power, belonging to the
office from which he shall have been ousted.

Sec. 475. If the defendant shall .refuse or neglect to
deliver over the books and papers pursuant to the order, the
court or judge thereof shall enforce the order by attachment
and imprisonment. .

Sec. 476. "Then the judgment is rendered in favor of
the plaintiff, he may, if he has not claimed his damages in the
information, have his action for the damages at any time with·
in one year after the judgment.

Sec. 477. 'Yhen several persons claim to be entitled to
the same office or franchise, one information may be filed
against any or aIt such persons in order to try their respective
rights to the office or franchise.

Sec. 478. 'Vhenever any defendant shall be found
guilty of any usurpation of or intrusion into, or· unlawfully
exercising any office or any franchise within this Territory, or
any office in any corporation created by the authority of this
Territory, or when any public officer thus charged shall be
found guilty of having done or suffered any act which by the
provisions of the law shall work a forfeiture of his office, or
when any association or number of persons shall be found
guilty of having acted as a corporation without having been
legally incorporated, the court shall give judgment of ouster
against the defendant and exclude him from tbe offict'. frau
chise or corporate rights, and in cases of corporations that the
same shall be dissoh-ed, and the court shall adjudge e08ts in
favor of the plaintiff.

Sec. 479. If judgment be rendered against any cor
poration or against any persons claiming to be a corporation,
the court may cause the costs to be collected by execution
against the persons claiming to be a corporation or by attach·
ment against the directors or other officers of the corporatiolJ.,
and shall restrain the corporation, appoint a receiver of its
property and effects, take ali account and make a distribution
thereof among the creditors. The prosecuting attorney shall
immediately institute proceedings for that purpose. .

Sec. 480. "Thenever any property shall escheat or be for
feited to the Territory, for its use, the legal title shall be
deemed to be in the Territorv, from the time of the escheat or•
forfcitnr('; and an information may be filed by the prosecuting
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attorney in the district court, for the recovery of the property,
alleging the ground, on which the recovery is claimed, and
like proceedings and judgment shall be had as in a civil action
for the recovery of property.

Sec. 481. 'Vhen an information is filed by the pros
ecuting attorney, he shall not be liable for the costs, but when
it is filed upon the relation of a private person he shall be
Hable for costs unless the same are adjudged against the de·
fendant.

Sec. 482. An information may be prosecuted for the
purpose of annulling or vacating any letters patent, certifi·
cate or deed, granted by the proper authorities of this Terri·
tory, when there is reason to believe that the same were ob
tained by fraud or through mistake or ignorance of a material
fact, or when the patentee or those claiming under him have
done or omitted an act in violation of the terms on which the
letters. deeds or certificates were granted, or have b.v any other
means forfeited the interest acquired under the same.

Sec. 483. In such cases, the information may be
filed by the prosecuting attorney upon his relation, or by any
private person upon his relation showing his interest in the
subject matter; and the subsequent proceedings, judgment of
the court and awarding of costs, shall conform to the above
provis;ons, and such letters patent. deed or certificate shall
be annulled or sustained. according to the right of the ca~e.

LIII. ~fiscellaneous Pro,isions.

~ec. 484. Pleadings sworn to by either party in
any case shall not, on the trial, be deemed proof of the facts
alleged therein, nor require other or greater proof on the part
of the adverse party.

~('e. 485. 'Vheu a nf'W party is introduced intu an
action, as a representative or successor of a former party, such
new party is entitled to the same notice, to be given in the
same manner, as required for defendants in the commence·
ment of an action.

See. 486. The time within which an act is to be done,
as herein provided, shall be computed by excluding the first
day, and including the last. If the last day be Sunday it shall
be eXcluded.

Sec. 487. Every charge of incest. fornication. adul
tery, or whoredom, falsely made by any person against a
female; also words falsely spoken of any person charging
such person with incest or the infamous crime against nature,
either with mankind or the brute creation, shall be actionable
•
III the same manner as in the case of slanderous "'ords charg-
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ing a crime, the commission of which would subject the of
fender to death or other degrading penalties.

Sec. 488. Every court and officer authorized to
take any bail or surety, shall have power to examine on oath
the person offering to become such bail or surety, concerning
his property, and sufficienc;r as such bail or surety.

Sec. 48H. Xo bond required under the provisions of this
act, and intended as such bond, shall be void for want of form
or substance, or recital or condition; nor shall the principal or
surety on such account be discharged, but all the parties there
to shall be held and bound to the full extent contemplated by
the law requiring the same, to the amount specified in such
bond. In all actions on such defective bond, the plaintiff
may state its legal effect, in the same manner as though it
were a perfect bond.

Sec. 490. In any action brought for the recovery of the
purchase money against anJ' person holding a contract for the
purchase of lands, the party bound to perform the contract,
if not plaintiff, may be made a party, and the court, in a
final judgment, may order the interest of the purchaser to be
sold or transferred to the plaintiff, upon such terms as may
be just, and may also order a specific performance of the con
tract in favor of the complainant, or the purchaser, in case a
sale be ordered.

Sec. 491. In all cases where notice is required by this
act, it must be in writing, and may be served by the proper
officer~ or anJ' other person.

Sec. 492. Husband and wife may join in all causes of ac
tion arising from injuries to the person or character of either,
and both of them, or from injuries to the property of either,
and both of them, or arising out of any contract in favor of
either and both of them.

Sec. 493. Any person required to give bail, may de
posit with the clerk the amount of money for which he is re
quired to give bail, Ilnd thereupon be discharged from arrest.

Sec. 494. Any action against a corporation may be brought
in any county where the corporation has an office for the trans
action of business, or any person resides, upon whom process
may be served against such corporation, unless otherwise pro
vided in this act.

Sec. 495. No action for a personal injury to any person,
occasioning his death, shall abate, nor shall such right of ac
tion determine by reason of such death, if he have a wife or
child living; but such action may be prosecuted, or commenced
and prosecuted, in favor of such wife, or in favor of the wife
and children, or if no wife, in favor of such child or children.
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Sec. 496. The widow, or widoW and children, or child or
children, if no widow, of a man killed in a duel, shall have a
right of action against the person killing him, and against the
seconds, and all aiders and abettors, and shall recover such
a sum as to the jury shall seem reasonable. .

Sec. 497. The seduction of an innocent unmarried female,
shall in itself constitute a good cause of action, in the name of
the party injured, and against the party committing the in·
jury, his aiders and abettors: Provided, That in all cases the
damages recovered shall be for the exclusive benefit of the
said injured party.

Sec. 498. All other forms and rights of action, to reoover
damages for seduction, or for the consequences thereof, by any
other person than the party injured, are hereby abolished:
Provided, 'l'hat nothing herein contained shall be construed
to prevent actions for the support of bastards being main
tained by the proper authorities.

Sec. 499. ·When a defendant in execution owns real
estate subject to execution, jointly or in common with any
other person, the judgment shall be a lien, and the execution
be levied upon the interest of the defendant only. When he
owns personal property jointly, or in co-partnership
with any other person, and the interest cannot be
separately attached the sheriff shall take possession
of the property, unless the other person having an interest
therein shall give the sheriff a sufficient bond, with surety, to
hold and manage the property according to law; and the sheriff
shall then proceed to sell the interest of the defendant in such
property, describing such interest in his advertisement as
nearly as may be, and the purchaser shall acquire all the in
terest of such defendant therein; but nothing herein contained
shall be so construed as to deprive the co-partner of any such
defendant or interested in any such property subjecting the
same to the debts of the co-partnership.

See. 500. Any party having a judgment upon any
justice's docket, upon which an execution has been returned
unsatisfied, and no property found, may take a transcript of
such judgment and return it to the clerk of the district eourt
of the county, and upon making an affidavit that the dt'fend
ant has real estate in said county subject to execution, the
clerk shall enter the judgment in the execution docket, in the
~ame manner as judgments of the district court, and thereafter
It shall stand and execution be issued thereon as upon the
judgment of the district court.
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LIV.. Construction.

Sec. 501. ·Whenever any term indicating an officer
is used it 8hall be construed, when required, to mean an.y per·
Bon authorized by law to discharge the duties of such otIicer.

Sec. 502. 'Vords importing the singular number
only may al~o be applied to the plural of persons and things,
and words importing the masculine gender only, may be ex·
tended to females also.

Sec. 50:3. In actions already commenced, the plead·
ings to be had to form issues, the manner of procuring testi·
mony, the examination of parties, the trial and rendition of

.judgment and all other pl'oceedings, shall conform to the pro·
visions of this act as far as p1'acticablf'.

Sec. 504. The provisions of this act shall be liberally con·
strued, and shall not be limited by any rule of strict construc·
tion.

Sec. 505. Xo part of this aet shall bf' 1'et1'oacticf', unless
expressl:- so declared.

Sec. 506. All laws inconsistent with the proTisions of this
act are hereby repealed, but the repeal shall not operate to
revive any former aet. All rights of action, secured by exist·
ing laws, ma:- be prosecuted in the manner provided in this
act.

Passed April 28, 1854.

AN ACT

Regulating the Time \Vithin 'Vhich Civil Actions May be
Commenced.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Sec. 1. That actions can only be commenced within the
periods herein prescribed after the cause of action shall have
accrued, except when in special cases a different limitation is
prescribed by statute; but in the district court the objection
that the action was not commenced within the time limited,
can only be taken by answer.

Sec. 2. The period prescribed in the preceding sec·
tion for the commencement of actions shall be as follows:

·Within twenty years..
1. Actions for the recovery of real property, or for the

recovery of the possession thereof; and no action shall be
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maintained for such recovery unless it appear that the plain
tiff, his ancestor, predecessor or grantor was seized or pos
sessed of the premises in question within twenty years before
the commencement of the action.

Sec. 3. Within six years.
1. An action upon a judgment or decree of any court of

the United States or of any state or Territory within the United
States.

2. An action upon a contract in writing, or liability ex
press or implied arising out of a written agreement.

3. An action for the rents and profits or for the use and
occupation of real estate.

Sec. 4. \Vithin three years:
1. An action for waste or trespass upon real property.
2. An action for taking, detaining or injuring personal

property, including an action for the specific recovery there
of, or for any other injury to the person or rights of another
not hereinafter enumerated.

3. Actions upon all contracts, express or implied, which
are not in writing and do not arise out of any written instru
ment.

4. An action for relief upon the ground of fraud, the
cause of action in such case not to be deemed to have accrued
until the discovery by the aggrieved party of the facts con
stituting the fraud.

5. An action against a sheriff, coroner or constable upon
a liability incurred by the doing of an act in his official capac
ity and in virtue of his office, or by the omission of an official
duty, including the non-payment of money collected upon an
execution; but this section shall not apply to an action for
an escape.

6. An action upon a statute for penalty or foreiture,
where action is given to the party aggrieved, or to such party
and the territory except where the statute imposing it pre·
scribed a different limitation and for seduction and breach
of marriage contract.

Sec. 5. Within one veal':
•

1. An action for libeL slander, assault, assault and bat-
tery and false imprisonment.

2. An action upon a statute for a forfeiture or penalty to
the Territory.

3. An action against a sheriff, or other officer for the
escape of a prisoner arrested or imprisoned on civil process.

Sec. 6. An action upon a statute for a penalty given in
the whole or in part to the person who will prosecute for the
same, shall be commenced within one year after the com·
mission of the offense; and if the action be not commenced
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within one year by a private party, it may be commenced
within two years thereafter in behalf of the Territory by the
prosecuting attorney of the district in which the county is sit.
uated, where the offense was committed.

Sec. 7. An action for relief not hereinbefore pro
vided for, shall be commenced within two years after the
cause of action shall have accrued.

Sec. 8. In an action brought to recover a balance
due upon a mutual open and current account, where there
have been reciprocal demands between the parties, tlte cause
of action shall be deemed to have accrued from the time of
the last item proved in the account on either side.

Sec. 9. The limitations prescribed in this act shall
apply to actions brought in the name of the Territory or for its
benefit, in the same manner as to actions by private parties.

Sec. 10. If when the cause of action shall accrue against
any person he shall be out of the Territory or concealed
such action may be commenced within the terms
herein respectively limited after the return of such person
into the Territory, or the time of his concealment; and
if after such cause of action shall have accrued, such person
shall depart from and reside out of this Territrory or conceal
himself, the time of his absence or concealment shall not be
deemed or taken as any part of the time limited for the com
mencement of such action.

Sec. 11. If a person entitled to bring an action men
tioned in this act, except for a penalty or forfeiture, or
against a sheriff or other officer, for an escape, be at the time
the cause of action accrued either:

1st. ·Within the age of twenty-one years.
2d. Insane.
3d. A married woman.
The time of such diability shall not be a part of the time

limited for the commencement of action.
Sec. 12. If a person entitled to bring an action die be

fore the expiration of the time limited for the commencement
thereof, and the cause of action survive, an action may be
commenced by his representati-.es after the expiration of the
time and within one year from his death. If a person against
whom an action may be brought die before the expiration of
the time limited for the commencement thereof and the cause
of action survives, an action may be commenced against his
representatives after the expiration of that time and within
one year after the issuing of letters testamentary or of admin
istration.

R.,c. 1:-:. ""'"hen a person shall be an alien subject or
a citizen of a country at war with the United States, the time
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of the continuance of the war shall not be a part of the period
limited for the commencement of the action.

Sec. 14. When the commencement of an action is
stayed bJ' injunction or a statutory prohibition, the time of
the continuance of the injunction or prohibition shall not be
a part of the time limited for the commencement of the action.

Sec. 15. If an action shall be commenced within the
time prescribed therefor,' and a judgment therein for the
plaintiff be reversed on error or appeal, the plaintiff, or if he
die and the cause of action survives, his heirs or representa
tives may commence a new action within one year after the
reversal.

Sec. 16. No. person shall a vail himself of a disability
unless it existed when his right of action accrued.

Sec. 17. 'Vhen two or more disabilities shall co-exist
at the time the right of action accrues, the limitation shall not
attach until they all be remuved .•

Sec. 18. No acknowledgment or promise shall be suffi-
cient evidence of a new or continuin~ contract whereby to take
the case out of the operation of this act, unless the same
is contained in some writing signed by the party to be charged
thereby; but this section shaJI not alter the effect of any pay·
ment of principal or interest.

Sec. 19. Whenever any payment of principal or interest
has been or shall be made upon an existing contract, whether
it be bill of exchange, promissory note, bond or other evi
dence of indebtednes8, if such payment be made after the same
shall have become due, the limitation shall commence from
the time the last payment was made.

Sec. 20. When the cause of action has arisen in an
other state, territory or country between non-residents of this
Territory, and by the laws of the state, territory or country
where the cause of action arose, an action cannot be main
tained thereon by reason of the lapse of time, no action shall
be maintained thereon in this Territorv.•

Sec. 21. This act shall not extend to lictions already
commenced, but the statutes now in force shall be applicable
to such cases according to the subject of the action and with
out regard to form, nor shall any cause of action. barred by
the statutes now in force, be revived by the provisions of this
act. but causes of action now existing, and not already barred.
shall not be barred, by reason of any time already elapsed,
prior to this act taking effect.

Passed April 28, 1854.
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AN ACT

To Create and Organize the County of Clicatat.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all that portion of 'Washington 'ferri·
tory embraced within the following boundaries, to wit: Com.
mencing in the middle of the Columbia river, five miles below
the mouth of the Clica.tat river; thence north, to the summit
of the mountains, the divide.. between the waters of the Clica
tat and Yakima rivers; thence east, along said divide, to a
point north of the mouth of Rock Creek; thence south, to tlle
middle of the Columbia river; thence along the channel of said
river to the place of beginning. The same is hereby consti·
tuted into a separate county, to be known and called Clicatat
county.

Sec. 2. The said Territory shall compose a county for chi!
and military purposes, and shall be under the sallie laws, rules,
regulations and restrictions, as all other counties in the Ter
ritory of 'Washington, and entitled to elect the same officers as
other counties are entitled to t'lect.

See. 3. 'I.'hat the county st'at of said county. be. and the. ., .
same is hereby. temporarily located on the land claim of Alfr(Jo
Allen.

Sec. 4. That Alfred Allen. Robert Tartar and Jacob Hal
stead, be, and the same are hereby, appointed a board of COUll·

ty commissioners; and that 'Willis Jenkins, be, and he is here
by, appointed probate judge; that James Clark, be, and he is
hereby, appointed sheriff; that Nelson ,"\'hitney, be, and he is
hereby, appointed county auditor; that Edwin Grant, bp, ano
he is hereby, appointed assessor; that 'William ~lurphy, be,
and he is hereby, appointed treasnrer; that John Nelson be.
and he is hereby appointed a justice of the peace.

Sec. 5. That the persons hereby constituted officers by the
fourth section of this act, shall, before entering upon the duties
of their respective offices, qualify in the same manner, and with
like restrictions, as those elected at an annual or general elec-
tion.. .

Passed December 20th, 1859.
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AN ACT,

To Locate a Territorial Road From Monticello to the Upper
Cascades.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Bection 1. That H. J. G. ~faxon, Joseph L. Durgin, Peter

L'l'awfcwd, Wm. H. Martin and Solomon Strong, be, and they
are hereby, constituted a board of commissioners to view and
locate a Territorial road, commencing at or near Monticello,
~o as to connect with the military I'oad; thence. on the most
practicable route, via Vancouver, to Daniel Baughfman's
land claim, at the upper Cascades; and that H. J. G. ~Iaxon

shall receive no compensation for his services.
See. 2. Said commissioners shall meet at he house of,

Solomon Strong, on the first Monday in April, 1860, or as soon
thereafter as circumstances will permit, after being duly sworn
faithfully to perform the duties assigned them, shall proceed
to dew and locate said road.

Sec. 3. ~aid commissioners shall cause a true report of
rlH' pl'ocpedings, and a (,E:'rtified copy thereof to be deposited
with the county auditors of Cowlitz, Clarke and Skamania,
within sixty days from the meE:'ting of said commissioners.'

8pc. 4. Said commissionel's shall receive, as compensation
for their serYi<:E:'s, the sum of thrE:'e dollars each, per day, for
each and every day necessaril~' and aetually spent in tIlt' dis
charge of said duties, to be paid out of the county treasuries
of thp different eounties through which the road may pass, in
proportion to the number of days spent by said commissioners
in viewing and locating said road within the limits of the dif
fl'rent counties.

8ec. 5. Said commissioners shall have power, if, in their
opinion, the public interef't require it, to take to their assist
illll'(' a pi'aeti('al s11l'veyo)', whose duty it shall be to accnrate
ly slll'Yey' said route, and makt> a correet return of su('h SUI'
wy to the county auditor of the counties through which said
road shall pass, within sixty days after the 11lt't't jug of said

• •('om1I1ISSIOneri'<.
. Sec. 6. Said surveyor shall receive as compensation for

IllS services a sum not exeepding five dollars per day, for each
a~d every day actually and necessarily employed in such ser
nee, to be paid in the same manner as is provided in section
four, of this act, for the payment of the commissionprfi; herein
appointed..

Sec. 7. This act to take effect and be in force from and
after its passage.

Passed December 21st, 1859.
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AN ACT

To Authorize M,artha Martin, a Minor, to Convey Propt>rty.

Be it enacted by the Legislative Assembly of the Territorv
of Washington:

Section 1. That Martha Martin~ a minor, is hereby au.
thorized to sell and convey anJ' and all property she may pos·
sess, without the appointment of a guardian.

Passed January 12th, 1860.

.AN ACT

Defining the Boundary Lines of Pacific County.
Be it enacted by the Legislative Assembly of the Territory

of Washington:

Section 1. That the boundary lines of Pacific county are
defined as follows:

Beginning at a point in the channel of the Columbia rinr
due south of Cape Hancock, thence north to Cape Hancock.
thence northerlY,according to the meanderings of the Pacifit
(~oast, to the corner of fractional sections 19 and 30, in town·
ship 15 north, of range 11 west of vVillamt>tte meridian, theme
east to a point due north of the summit of Jim Crow moun·
tain, thence south to the channel of the Columbia river, thence
down the channel of said river to the place of beginning.

Sec. 2. All acts conflicting with this act, are hereby rE"

pealed.
Sec. 3. This act to take effect on the first day of April, 1860.

Passed January 13th, 1860.

AN ACT

To Create and Organize the County of Spokane.
Be it enacted by the Legislative Assembly of the Territory

of. 'Washington:

~edion 1. That all that portion of Walla Walla county
{·mbraced within the following described boundaries, to-wit:
Commencing at the mouth of Snake river, following up said
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'iyel' mid channel, to (46th) forty-sixth parrallel of north lati
~ude,' thence east along said parallel to the summit of the
Rocl~y Mountains; thence north, following said summit, to
the (forty-ninth) parallel of north latitude; thence west, along
said parallel, to the Columbia river; thence down, mid 'chan·
Del of said river, to the place of beginning. The same is here·
bY constituted and organized into a separate county, to be
kilOwn and called Spokane county. "

Sec. 2. That said Territory shall compose a county for
tidl and military purposes, and shall be under the same laws,
mil'S and restrictions as all other counties in the Territory
of 'Yashington, and entitled to elect the same officers as other
l'ounties are entitled to elect.

Sec. 3. That the county seat of said county, be, and the
same is hereby temporarily located on the land claim of Dr.
Bates.

Sec. 4. The following named persons are hereby ap
pointed officers for said county, namely: Leamon, James
Ra~'s and Faques Dumas, county COrillllissioners; John 'Yinn,
sheriff; R. K. Rogers, treasurer; Douglas, auditor; J. R.
Bates, justice of the peace, and F. 'Volf, coroner, who shall
hold their respf'ctive offices until the next annual election,
nnd until their successors are eleeted or appointed and -quali
fied. Before entering upon the discharge of the duties of their
offices, they shall comply with all existing laws relating to
qnalifying, by giving bond and taking an official oath; said
honds may be approved by the persons named as county com
missioners or a majority of them, and the several persons,
named herein as officers, may administer the oath of office to

" ,
pach other.

Sec. 5. Said county of Spokane shall constitute a part of
the first judicial district; but for the purpose of hearing and
(Mermining all matters and causes in the district court, except
those in which the Fnited States is a party, it shall be and re
main attaelwd to the tountv of 'Valla "-alIa.

'"
Sec. G. All vacandes which may occur by the non-accept-

ance, death, renewal or resignation of any of the persons above
nanlPd, may be filled by the board of county commissioners,
an~ they may also appoint sueh other officers as may be re
qUIred for said county, to hold their office until the next gen
er~l election, and until their successors are elected, or ap
pomted and qualified.

~ec. 7. At the next general election, the qualified voters
of saId county shall elect their county commissioners, and all
other county officers, in the same manner as is by law provided
for other counties.
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Sec. 8. Said county commissioners, when elected as is in
the preceding section provided, shall hold their respective of.
fices: one for one year, one for two years, and one for three
;vears, as shall, at heir first meeting after the election, be de.
termined bv lot.•

Sec. 9. The persons appointed county commissioners may
at any time after the passage of this act, and before the da'r
appointed for the next general election, upon posting up suit.
able notices, signed by a majority of them, ten days prior to
the time appointed, hold a meeting of the board of County
commissioners, at which they may transact any business which
could be done at a regular meeting of the board.

Sec. 10. All acts and parts of acts inconsistent herewith,
are hereby repf'aled.

Passed Januarv 17th, 1860.•

--

AN ACT

To Locate and Establish a Territorial Road from John M.
ShotwelFs, on Black RiYer, to David Biles', on the Che
halis River.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That John 1\1. Shotwell, G. ·W. Rutledge and
.James R. Roundtree, be, and they are hereby constituted a
boaru of commissioners, with full powers to view and estab
lish a Territorial road, commencing at a point near John )1.
Shotwell's, on Black river, in Thurston county; thence TO tilt,
southeast corner of John Law's land claim, on Miami prairie;
thence to the land claims of E. E. Baker, James Camby, James
R. Roundtree, terminating at the land claim of David Biles, on
the Chehalis river.

Sec. 2. Said commissioners, or a majority of them, shall
meet at the residence of John M. Shotwell on the second MOll

day in April, 1860, or as soon thereafter as circumstances will
permit, and after being duly sworn faithfnlly to view, locate,
and mark the same, on the nearest and most practicable route
from point to point, as above described in section one.

Rpc.:J. Raid commissioners shall have authoritv to ad·
•

jOll1'J, :i'om time to time, and from place to place; to fill any
vacancies which may happen in their board. And after their
first meeting, as provided in section two, the said commis
sioners shall have authority to administer any oath, neces-

9 .-.;
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8M'Y and proper to earry i;nt? effed the pr.odsions of this act.
~ec. 4. And the comnUSSlOners aforesaid shall cause a true

['('portof their proceedings to be made, and a true copy of the
~'lJl11' tube deposited with the county auditors of Thurston
;l~d Chehali s counties, who shall file and preserve the same;
~fter which said road shall be in ever~' respect a Territorial
road, and shall be opened find kept in repair as other TerTi·
torial roads. .

Sec. 5. Said commissioners shall make their report im
lllediately after the~' shall have completed their commission,
aoo the said commissioners shall receive no compensation for
their s('rviees exeept b~' voluntary snbscription.

Passed JanuarY 17th, 1860.• •

AX ACT

Defining the Boundaries of Chehalis CountJ'.

be it enacted bj' the Legislative Assembly of Lle Territoi'Y
of Washington:

~e(:tion 1. That the boundaries of Chehalis count,}· be, and
tlH~ sallie are hel'eb.r, defined as follo,vs: Beginning at the
oeeun beach at the corner for sections nineteen ::llI:.-l thiI'tJ,
lDWllShilJ fiftt:'en north, range ele"en west of the \, lllamette·
meridian, thence east on said section line to the northeast cor
Bl'l' of Pacific county, thence south on the east boundary line
of Pacific count,· twelve miles to the section line between

~

nineteen and thirtJ', township thirteen north, range seven
west, then east on said section line to corner for sections twen
t,\"two, twenty-three, twentJ--six and twent,r-seyen, township
thirteen thirteen north, range four west, then north on section
liue between sections twenty-two and twenty-three to corner

~ ~

t,o sections thirty-four, thirtJ'-fiye, two and three, on township
hne between townships eighteen and nineteen north, then west
Oll township line between' townships eighteen and ninett>en to
l~)e corner to townships eighteen and nineteen north, ranges
S;"i. and seven west, then north on range liue between ranges
SIX and seyen to th~ fi'fth standard parallel, then west on said
llUraI!el to the ocean, then southel'lJ' with, the oeean beach to
the place of beginning. ·
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Sec. 2. That the present board of county commissioners
and treasurer of Chehalis county, are hereby ordered that, in
consequence of a division of Chehalis county, by the establish.
ment of the above named boundaries, they shall hold a meet.
ing on the 20th day of March, 1860, at the town of Bruceport
Chehalis county, for the apportionment of all moneys, rights'
credits, personal property, and real estate of which ChehaIi~
("ount.)' shall have been legally possessed.

Sec. 3. This act to take effect on the first day of April
1860. '

Passed January 25th, 1860.

AN ACT

To Regulate the County Tax of Kitsap County.
Be it enacted by the Legislative Assembly of the Territorv

of Washington:

Section 1. That the county commissioners of the county
of Kitsap be, and are hereb.y, authorized at heir ~fay session,
to assess a tax of not less than three dollars on each anv even

• •
individual liable to do labor on the public roads, and to assess
a tax of twenty cents on everyone hundred dollars of all real
estate.

Sec. 2. All acts or parts of acts in conflict with the abore
is hereby repealed.

Sec. 3. This act to take effect from and after its passage.
Passed January 28th, 1860.

AN ACT

'1'0 Define the Boundary Line Between Sawamish and Thurs'
ton Counties.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

. Section 1. That the boundary line of the county of Saw'
amish shall be as follbws: Commencing in the channel of
Puget Sound, the west of the southern portion of the Squaxen
reservation, on the line between townships numbers 19 and ~O
north, in range 2 west, and running thence on the townshiP
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rne west to the corner to sections 3, 4, 33 and 34; thence south
Ine mile; thence west one mile; thence south one mile; thence

(I'est one mile; thence south one mile; thence west one mile,
;etween sections 18 ~nd 19, to. the township line betweeen
ranges 2 ~nd 3 west III townshlp 19 north; thence south tWti
miles' thence west two miles; thence south to the line be
twee; townships 18 and 19 north, in range 3 west; thence welt
one mile to corner to sections 33, 34, 3 and 4; thence south three
miles' thenc~ west three miles, to the line between ranges 3
'lnd 4west, township 18 north; thence south three miles, to
;he corner to townships 17 and 18 north, range 3 and 4 west.

fotec. 2. This act to take eft'ed and be in force from and
rifter its passage.

Passed Janual'~' 30th, 1860.

A~ ACT

'Io Loeate a Territorial Road From Steilacoom, in Pierce
County, to Yelm Prairie, in Thurston County.'

Be it enacte<1 by the Legislative Assembly of the Territory
of Washington;

~edion 1. That James Hughes and Charles Bittings, of
l'il-'rce county, and Abijah O'Neal, of Thurston county, be, and
thpyare hereby, constituted a board of commissioners to view• •
and locate a 'l'erritorial road from Steilacoom, in Piercecoun-
ty. to intersect the military road in or near Yelm Prairie, in
Thurston county.• •

/-\Pc. 2. ~aid commissioners shall meet at the house of
,\bijah O'N eal, in Yelm Prairie, on the first Monday in May,
1860, or as soon thereafter as circumstances will permit; after
being duly sworn faithfully to perform their duties, shall pro
teed to Yiew and locate said road.

Rec. 3. Said commissioners shall make out a true report
~f their proceedings, and a certified copy thereof to be depos
Ited with the eountJ' auditors of Pierce and Thurston counties,
Who shaH file and preserve the same; and when said report is
so deposited, the said road shall beoonsidered a Territorial
I'oa.d, and shall be opened and kept in repaIr as other Terri·
tonal roads are in this Territory.
, Sec. 4. If from any cause, anyone or more of said commis

l'IOuers shall fail to qualify and act, his or their associate or
associates may appoint some suitable person or persons, who
shall have all the power granted in this act. .

Passed ,January 30th, 1860.
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AN ACT

DEFINING THE JURISDICTION AND PRACTICE IN THE PROBATE

COURTS OF WASHINGTON TERRITORY.

CHAPTER I.

The Probate Court, its Powers and Jurisdiction.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That there shall be elected at the next gen
el'al election, and every three Jears thereafter, in each county
in this Territory, one suitable person, who shall have the
qualification of an elector, who shall be styled the "probate
judge," and the court hereby constituted, shall be
called the probate court, and such judge shall hold his otlite
for three years, and until his successor is duly elected and
qualified.

Sec. 2. The clerk of the board of county ccmmissionel'~

of each county shall certify the name of the person (·lected
under this act, to the Governor of the Territory, who shall
thereupon commission said person judge of thE: probate court
of said county.

Sec. 3. That said probate courts shall have and possess
the following powers:

1. Exclusive original jurisdiction within their respective
counties in all cases relative to the probate of last wills and
testaments.

2. The granting of letters testamentary and of adminis
tration, and rev.oking the same.

3. The appointment and displacing guardians of orphan,
minors and of persons of unsound mind, and the binding of ap·
prentices.

4. In the settlement and allowance of accounts of execu
tors, administrators and guardians.

5. To hear and determine all disputes and controversies
rCbpecting wills, the rigllt of executorship, administration and
gnardianship, or relative to the duties and accounts of (~xecu

tors, administrators and guardians; and to hear and determine
all disputes and controversies between masters and their ap
prt~ntices; to allow or respect claims, against estates of de
<:eased persons as hereinafter provided; to award process, and
cause to come before said court all and every perflon or per
80ns whom they may deem it necessarv to examine, whetJler

~ III III .

parties or witnesses, or who, as executors, administrators, or



· IJAWS OF WASHINGTON 197

<Juardians, or otherwise, shall be entrusted witll, or in any
~'il'e accountable for any lands, tenements,goods or chattels~
bt'1onging to any minor, orphan, or person of unsound mind; or
t'state of any deceased peNlon, with full power to admini.ster
(l~ths and affirmations, and examine any' person touchin'g any
matter of controversy before said court, or in the exercise of
its jurisdiction.

Sec. 4. The said court shan provide and keep a suitable
seal.

Sec. 5. That.the court established by this act shaH be a
tourt of record, and shall keep just and faithful records of its
proceedings, and shall have power to issue any and all writs
which may be necessary to the exercise of its jurisdiction.

r;!:,c. H. The probate court shall meet in each and every
('ll1wty, at the county seat, on the third Monday in January,
'''pdL July and October, in each and every year: Pr'Jvided,
Im"e,,!:'r, That if the district court of the district embracing
lilly c::nwty, be in session at such time, the probate court of
1]](' ('ounty in which said district court is held, shall stand
<It1jol1rned until the first Monday of the ensuing month.

r;p('. 7. The probate judge shall be ex officio clerk of the
probate court of said county, and for the performance of ser
\it(>s not provided for in the act entitled "An act to regulate
ft'es and costs," shall receive the same compensation as derks
of the district court, for the performance of similar services.

r;ec. 8. That all process issuing out of the probate
tourt shall be attested by the clerk and sealed with the seal
of the court, and shall be served in the same manner as pro
tess issuing out of the district court.

~ec. 9. That the probate court shall have the same
power and anthority under like restrictions and rules of law
to enforce and execute their orders, rules, judgments and de
trees, as the district courts of this Territory.

Rer. 10. The said court may enforce by attachment
the return of any writ or process, and the payment of any
moneys over which it has jurisdiction, and to compel the pro
duction or delivery of any papers which are subjects of, or
necessary to its judicial action.

Rer. 11. That no judge of the probate court shall sit
on the determination of any cause or proceeding in which he
is interested, or related within the fourth degree to either
party, or shall have been counsel.

Rec. 12. That if the judge be disqualified, from any
cause, for sitting on the determination of any cause or pro
ceeding pending before him, the same shall be certified with
1he original papers to the probate court of the next adjacent
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county, which shall proceed thereon to final judgment and de-
termination. .

Sec. 13. That if said court shall not be held Oll the
first day of the term, such court shall stand adjourned from
day to day until the evening of the third day. If at that tjme
the judge shall not have appeared and opened court, the same
shall stand ajourned until the next regular term. Spedal ad·
journed terms may be held in continuation of the regulal'
term, upon its being so ordered by the court in term time and
entered by the clerk upon the record of the court.

Sec. 14. That each judge of probate eourt shall be
a conservator of the peace thl'oughout his cpuuty.

~ec. 15. 'rhat when any issue is pending, proper to be
Hied by a jury, the court may order a jury to be summoned by
the sheriff. not to exceed six in number, who shall POS8fSS the
(lUalifieations and be entitled to tIl(' same compensation for
their services as jur'ors of the distriet court.

~e. Hi. That tl'ials by jury in said court shall Iv gOY

PI'ned in all eases as similar trials in the distriet ('our·t, and
writs of inquiry may in like manner be awarded and executed,
the verdicts of juries be set aside, and new trials granted.

Sec. 17. Letters of administration, or letters of guardian·
Ahip, may be granted; inventory or account of sale of property
returned during term time or vacation. and entered on record
of the same day that such grant or return shall be made.

CHAPTER II.

Wills, and Rules Applicable to and (Jon-rning Their Con
struction.

~:e.. IK Ever~- ver.son who shall ha\'e attained the age
of maJontJ', of S'ound nllnd. may, by last will, devise all his
estate, ~'e~l and r~ersona~. This section shall not be construed
as deprIVing a WIdow of her dower, nor a husband of his in.
terest as tenant hy the courtesv.

:":l-'('. Ill. .\. .married \\'Ol~la~ may by will, dispose of an v
real estate held I~ he~ own l'lght, subject to anJ' rights which
her husb?nd rna" ha\ e as tenant b~' ("ourtes\'.

Sec. 20. EwI'Y will shall be in writing', sig-ned bv the tes.
tator or bY,some other person under his direction in ~his pres
ence, and shall be attested by two or more competent wit.
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nesses, subscribing their names to the will in the presence of
the testator.

:O;ec.21. Ever.y person who shall sign the test'ator's name
to any will by his direction, shall subscribe his own name as
a witness to such will, and state that he subscribed the tes
tator's name at his request.

:O;ec. 22. X0 will in writing, except in cases hereinafter
mentioned, nor any part thereof, shall be revoked except by a
subsequent will in writing, or by burning, canceling, tearing,
01' obliterating the same, by the testator, or his presence, Or

I)Y his conSf'nt and diree1:ion.
•

:-;",c.2:t If. after making any will, the testator shall marry
and the wife shall be living at the death of the testator, such
will shall be deemed revoked, unless provision shall have been
made for by her marriage contract, or unless she be provided
for in tlle will, or in such way mentioned therein as to show
al1 intention not to make such provision, and no other evi·
df'ncp to rebut the presumption of revocation, shall be re
('ei ,'ed.

~~'('. 24. .A will made bv an unmarried woman shall be
•

deemed revoke'<l by her subsequent marriage.
Ree. 25. A bond, eovenant or agreement made for

a ",tluable consideration by a testator to convey any property
devised or bequeathed in any last will previously made, shall
not be deemed a revocation of such previous devise or bequest,
I:'ither in law or eq uity; but such property shall pass by the
flevise or bequest, subject to the same remedies on such hond,
eovenant, or agreement, for specific performance, 0)" other
wise against devisees 01' legatees, as might be had by law
Hg-ain:-;t the heirs of the testntor, or his next of kin, if the same
had def'lcended to them.

Rpc. 26. A charge or incumbrancE' upon any )'eal
or personal estate for the purpose of securing the payment of
money, or the performance of any covenant or agreement, shall
not be deemed a revocation of any will relating to the same
l:,state, previously executed. 'fhe devises and legacies therein
I:ontained shall pass and take effect, subject to such charge
or incumbrance.

Spc. 27. If any person make his last will and die,
JE'aving a child or children. or descE'ndants of such child or
ehildren. in case of their death, not named or provided for in
such wiII, although born after the making of such will, or the
death of the testator, every such testator so far as he shall re
gard such child or children or their descendants, not pro
"iiled for, shall be deemed to die intestate, and such child or
r:hildren or their descendants, shall be entitled to such pro
portion of the estate of the testator, real and personal, as if he
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had died intestate and the same shall be assigned to them
and all the other h~irs, devisees and legatees shall refund their
pr~orti0nal part. . .

Sec. 28. If such child or chIldren, or theIr de
scendants .shall have an equal proportion of the testator's
estate: bestowed on them in the testator's lifetime, by way of
advancemen~ they shall take nothing by virtue, of the' pro-
visions of the preceding sections. .

'HC"c. 29. 'Yhenany estate shall be densed to any
child, grandchild or other relative of the testator, and such
devisee shaH die before the testator, leaving lineal descend
ants; such descendants shall take the estate, real and pet'·
sonal, as such devisee would have done in case he had surviveJ
the testator.

Sec. 130. If, after making any will, the testator
shall' duly make and execute a second will, the destruction,
canceling or revocation of such second will shall not revive
the first will unless it appears by the terms of such l'eYOCa,
tion that it was his intention to revive and give effect to the
first will, or unless he shall duly republish his first will.

See. 31. Xo nuncupative will shall h(~ good when tIlt'
estate bequeathed exceeds the value of two hundred dollars,
nor unless the same be pl'oved by two witnesses, who wer2
present at the making thereof, nor unless it be proven that
the testator, at the time of pronouncing the same, did bid some
person present to bear witness that such was his will, or to
that effect; nor unless such nunC'upative will was made at the
time of the last siekness, and at the dwelling house of the de,
ceased, or where he had been l'esiding: for the snace of ten dan

. ~ .
01' more, except where such person was taken sic-k a wa ,- from

••
home, and died before his return.

~pc. :12. Any mariner at s('a, or' soldiet· in th(~ military
~('t·viee., ma~' dispose of his wages, or other personal propert~'.
as It(' lm~ht lune done by common law, or by reducing thE 8aml:'
to writing,

~e('. :l~, ~ 0 proof shall bf' reeeiWe'd of any n un
cupative will, unlrsf:, it be offered within six months after
spl'aking the tc!'tanwntary words, nor unless the words, or
the. sUb~tance therrof, b:- first. committed to writing, and a ci
ta,tlOn ISSIWd ac('oml'amed WIth a copy thereof, to call tlw
WIdow or ilext of kin of the dec-eased that they may contest
the will if the~' think proper. ' •

, &>c. ~4, All. h(~n~fitial d(~,jl"es. legacies and gifts
whatever. mad!' or ~Iven III ailY WIll to a subscribing witness
t~ereto, shall be "Old unless there nre two other competent
WItnesses to the same, but a mere charge on the estate of the
. .
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testator for the payment of debts shall not prevent his credi
tors from being competent witnesses to his will.

Sec. 35. But if such witness, to whom any beneficial de
vise, legacy or gift may have been made or given, would
bave been entitled to any share in the testator's estate, in
case the will is not established, then so much of the estate as
would have descended or would have been distributed to such
witness, shall be saved to hini, as will not exceed the value
of the devise or bequest made to him in the will; and he may
recover the same from the devisees or legatees named in the
will in proportion to and ont of the parts devised and be
queathed to him.

~ec. 86. Every devise of land in any will shall be
construed to convey all the estate of the devisor therein. which• •

be could lawfully devise, nnless it shall clearly appear by the
Hill that he intended to convey a less estate.•

~ec. aT. If any verson, by last will, devise any
real estate to any verson for the term of such verson's life,
~uch devise vests in the devisee an estate for life, and without
the remainder is specially devised to the heirs of said devisee,
it shall revert to the heirs at law of the testator.

~ec. :~8. Any (·~tat<·, right or interest in lands ac
quired by the testator after the making of his or her will, shall
pass thereby, and in like manner as if it passed at the time of
making the will, if such shall manifestly appear by the will
to have been the intention of the testator.

~ee. :>,H. \\'lwn anv testator in his last will shall
•

give any chattel or real estate to any person, and the same
shall be taken in execution for the payment of the testator's
debts, then all the other legatees. devisees and heirs, shall re
fund their proportional part of such loss to such person from
whom the bequest shall be taken.

~('e. 40. 'Yh,('n any devisees, legatees 01' heirs shall
be required to refund any part of the estate received by them,
for the purpose of making up the share, devise or legacy of
any other devisee, legatee or heir. the probate court, upon the
petition of the person entitled to contribution or distribution
of such estate. rnav order the same to be made. and enforce•
sueh order with like effect as a judgment of the district court.

~ee. 41. The term "will." as used in this act, shall be so
construed as to include all codicils attached to any will.

R{'C'. 42. All e011rts and others concerned in the
execution of last wills, shall have due regard to the direction
of the will. and the true intents and meaning of the testator in
all matters brought before them.
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CHAPTER III.

Venue.

Sec. 43. 'Vills shall be proved and letters testa·
mentary or of administration shall be granted:

1. In the county of which deceased was a resident or had
his place of abode at the time of his death.

2. In the county in which he may have died, leav~ng

estate therein, and not being a resident of the Territory.
3. In the county in which any part of his estate may be,

he having died out of the Territory, and not haYing been a
resident thereof at the time of his death.

Sec. 44. "'hen the f'state of the deceased is in
more than one county, he having died out of the Territory, and
not -having been a resident thereof at the time of his death, the
probate court of that county in which application is first made
for letters testamentary or of administration, shall haye ex
clusive jurisdiction of the settlement of the estate.

CHAPTER IV.

Of the Proof of "-'Tills.

Sec. Mi. Any person having the custody of any
will shall, within thirty days after he shall have knowledge
of the death of the testator, deliver said will into the probate
court which !las jurisdiction of the case, or to the persoll
named in the said will as executor.

Sec. 4G. An.Y pt>rson named as executor in any will
shall, within thirty days after he has knowledge that he is
executor, present the will, if in his possession, to the probate
court which has jurisdictio~.

Sec. 47. A.n exeeutor named in any will mav dp·• •
cline to act by filing a written renunciation at the time of filing
said will; but if he intends to accept, he snaIl present with
the will a petition praying that the will be admitted to pro·
bate and that letters testamentarY be issued to him.•

See. 48. Any person violating the three preceding
sections of this act without reasonable excuse, shall be liable
to every person interested in the will for damages caused by
such neglect.

Sec. 49. Any person named as anexeclltor in ~

will, not -having the same in his possession, may petition the
court of proper jurisdiction for an order to have the same pro-
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duced, that it may be admitted to probate, and that letters
testamentary may be issued to him.

Sec. 50. Any person having an interest in the will,
may in like manner present a petition praying that it may be
required to be produced and admitted to probate.

Sec. 51. The said court may compel by citation
and attachment any person in whose possession any will may
be, to produce it in court at such time as the court may order.

Sec. 52. Applications for the probate of a will, or
for letters testamentary, may be made to the judge of the
probate court in vacation and he may also at any time issue
all necessary orders and process to enforce the production of
any will.

Sec. 53. "When any will is exhibited to be proven,
the court may immediately receive the proof and grant a cer
tificate of probate, or if such will be rejected, issue a certifi·
cate of rejection.

Rec. 54. If any witness be prevented by sidme8s
from attending at the time when any will may be produced
for probate, or reside out of the Territory or more than thirty
miles from the place where the will is to be proven, such court
may issue a commission, annexed to such will, and directed
to any judge, justice of the peace or mayor, or other person,
empowering him to take and certify the attestation of such
witness.

Apc. 55. If such witness appear before such officer
and make oath or affirmation that the testator signed the writ·
ing annexed to such commission, as his last will, or that some
other person signed it by his direction and in his presence,
that he was of sound mind, that the witness subscribed h18
llame thereto in presence of the testator, the testimony so
taken shall hav(' the same force as if taken before the court.

Ree. 5f). 'Vhen one of the witnessf's to snch will
[<hall be examined and the other witnesses are dead, insane,
or their residence unknown, then such proof shall be taken of
the handwriting of the testator, and of the witnesses dead,
insane, or residence unknown, and of such othf'r circumstances
as would be sufficient to prove such w.ill.

Rec. 57. If it shall appf'ar to the satisfaction of
the court that all the subscribing witnesses are dead, insane
or their residence unknown, the court shall take and receive
Such proof of the handwriting of the testator and subscribing
witnesses to the will, and of such other facts and circumstances
as would he sufficient to prow such will.

Rec. 58. All the tf'stimony adduced in Fmpport of
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the will shall be reduced to writing, signed by the witnesses
and certified by the judge of probate.

. Hee. 59. All wills shall be recorded by the probate judge
in a book kept for that PUllIOSB, within thirty days after pro,
bate, and the originals shall be carefully filed.

Hee. 60. Ever,)" will pl'oved according to the provisions of
this act, recorded and certified by the judge of probate, and
attested b;v his seal of office, lllay be read as evidence wHhout
any further proof.

Sec. 61. The record of any will made, pro\"ed and
recorded as aforesaid, and the exemplification of such record
by the judge of probate, in whose custody the same may be,
shall be received as evidence, and shall be as effectual, in all
cases, as the original would be if produced and proven.

Sec. G2. In all cases where lands dedsed bv last••
will are situated in different counties, a copy of suchwiIl
shall be recorded in the county auditor's office in each county
within six months after probate.

Sec. 63. If an.y pel'son interested in an~' will shall
appear within one year after the probate or rejection thereof,
and by petition to the probate court having jurisdiction, COIl·

test the va.lidity of said will, or pray to have the will proven
which has been rejected, he shall file a statement containing
his objections and exceptions to said will, or to the rejection
thereof. An issue shall be made up in said pt'obate court reo
specting the competency of the deceased to make last will
and testament, or respecting the execution by the deceased of
such last will and testament under restraint, or undue influ·
ence, or fraudulent representations, or for any other cause
affecting the validity of such will. Such issue or i,,;sues shaU,
at the request of either of the parties interested, be certified
immediately to the district court of the district which may em·
brace the county where probate jurisdiction has been exer·
cised, for tdal by jury; or may, by the consent of the parties,
be tried by the probate court. Such issue or issuel:J of fact
shall be made up and tried in the same manner as is or may
be provided bJ law for the trial of issues of fact in other cases.
The jurJ' trying the same shall render a special verdict there
on, subject. nevertheless, to the like objections and exceptions
to the decisions of the court as in civil actions. After the trial
of such issue, without an appeal or writ of error shall be taken
III said case to the supreme court, as hereinafter allowed. tile
district court shall remit the proceedings upon such trial, to
gether with the findings and decision, to the probate court,
which shall form part of the record of the cause in the probate
{'ourt. The probate court shall render judgment according to
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tile finding and decision of the district court, or upon appeal
to the snpreme court, then upon the judgment or decision of
said supreme court.

l:;ec. 64. Upon the filing of the petition referred to in the
next preceding section, a citation shall be issued to the ex
ecutors who have taken upon them the executi'on of the will,
or to the administrators with the will annexed, and to all the
legatees named in the will residing in the Territory, or to their
guardians, if any of them are minors, or their personal repre
sentatives, if any of them are dead, requiring them to appear
before the court on some day of a re~ular term therein speci·
fied, to show cause why the petition should not be granted.

Sec. fio. If no person shall appear within the tillle afore
said, the probate or rejection of such will shall be binding,
sa,in~ to infants, married women, persons absent from th~

"[nited Rtates, or of unsound mind, a like period of one year
after their respective disabilities are removed.

Rt·t;. (HI. In all trials respecting the validity ofa
will, if any subscribing witness be deceased, or cannot be
found, the oath of such witness, examined at the time of pro
bate. may be admitted as eyidence.

l-I(JI:. H7. If. upon the trial of said issup, it shall be
decided that the will is for any reason invalid, or that it is not
sufficiently proved to have been the last will of the testator,
thE- will and probate thereof shall be annulled and revoked.

ReI.". fiR l'pon the reyot:ation bt'ing made, the
plJwers of the executor or administrator with the will annexed,
shall cease, but such executor or administrator shall not be
liable for any act done in good faith previous to senice of
written notice of intention to contest said will.

Sp.c. (if). The fees and eXl'enses shall be paid by
the losing party. If the probate be revoked or the will an
nulled, the party who shall have resisted such revocation shall
pay the cost and expense& of proceedings out of the property
of the decf'ased.

Ret'. 70. 'Yhenf'yer anv will shall be lost or destroved,• •
by accident or design, the probate court shall have power to
take proof of the execution and validity of the will, and to
pstablish the same, notice to all persons interested havin~ first
been given; such proof shall be reduced to writing and signed
by the witnesses. But no will shall be allowed to be proved
as a lost or destroyed will, unless the same shall be proved

•
to have been in existence at the time of the death of the testa-
tor, or be shown to have been fraudulently destroyed in the
lifetime of the testator. nor unless its provisions shall be
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clearly and distinctly proved by at least two credible wit·
nesses.

Sec. 71. When any will shall be established, the
provisions thereof shall be distinctly stated and certified by
the probate judge, under his hand and the seal of the court;
and the certificate, together with the testimony upon which
it is founded, shall be recorded as other wills are required to
be recorded, and letters testamentary or of administration,
with the will annexed shall be issued thereon, in the same
manner as upon wills· produced and only prowd.

Sec. 72. If, before or during the pendency of an
application to prove a lost or destro:red will, letters of admin·
istration be granted on the estate of the testator, or letters
testamentary of any previous will of the testator be granted,
the court shall have authority to restrain the administrators

"or executors so appointed from any acts or proceedings which
would be injurious to the legatees or devisees claiming under
the lost or destroyed will.

CHAPTER V.

Letters Testamentary and of Administration and Bonds of
Executors and Administrators.

areadministrationoflettersafterIf,

Sec. 73. After the probate of any will, letters tes·
\mentary shall be granted to the persons therein appointed

( :ecutors. If a part of the persons thus appointed refuse to
a~t, or be disqualified, the letters shall be granted to the other
persons appointed therein. If all such persons refuse to act,
nr be disqualified. letters of administration with the wlll an·
nexed, slutll be granted to the person to whom administration
would haw been granted. if there had been no will.

Rec. 'j4-. An} person interested in a will Illay file
objections in writing to the granting of letters Testamentary,
to the persons named as executors, or any of them, and the
objection :shall be heard and determined bJ the court.

Sec. 75. If the ('xecutor be a minol" 01' absent from
the Territory, letters of administration with the will annexed
shall be granted during the time of such minority or absence,
to some other person, unless there be another expcutor, who
shall accept the trust, in which case the estate shall be ad
ministered by such other executor, until the disqualification
shall be removed, when such minor, having arrived at full age,
or such absentee shall be admitted as joint executor with the
former.

Sec "',".• • u
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granted, a will of the deceased be found, and probate thereof
be granted, the letters shall be revoked and letters testamen
tary or of administration with the will annexed, shall be
granted.

8ec. 77. If, after a will has been found and let
ters thereon granted, the will sh311 afterwards be set aside, the
letters shall be revoked, and letters of administration granted
lin the goods unadministered.

Sec. 78. If any executrix or administratrix marry,
her husband shall not thereby acquire any interest in the ef
fects of her testator or intestate, nor shall the administration
thereby devolve on him, but the marriage shall extinguish her
powers and the letters be revoked.

Sec. 79. If an executor or administrator become of un·
sound mind, or be convicted of felony or other infamous crime
or become an habitual drunkard, or otherwise incapable of or
unsuitable for executing the trust reposed in him, or fail
to discharge his official duties, or waste or mismanage the
estate, or act so as to endanger any co-executor or co-adminis·
trator, the probate court upon complaint in writing made by
any person interested, supported by affidavit, and due notice
given to the person complained of, shall hear the complaint,
and if theJ find it just, shall revoke the letters granted.

Sl:'c. 80. ~0 executor of an executor shall, as such
be authorized to administer upon the estate of the first t~sta·

tor, but on the death of the sole or surviving executor of any
last will, letters of administration with the will annexed, of
the estate of the first testator left unadministered, shall be
issued.

~(-"c. 81. 'Yhpn all thl" executors namro shall nM be
appointed by the court, such as are appointed shall have the
same authority to perform every act, and discharge every trust
required by the will, and their acts shall be as effectual for
every purpose as if all were· appointed and should -act to
gether.

~P':. 8~. Administrators with the will annexed shall
hale the same authority as the executor named in the will
would haw- had, and their acts shall be as effectual for every
purpose.

~"('. 8:-}' Letters testamentary and of administra
tion with the will annexed shall be signed by the clerk of pro·
bate. and be under the seal of the court, and a copy of the will
shall be attached to the letters.

~ec. 84. Eyerv administratol' with the will an
nexed, and executor at the time letters are granted him, shall
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make an aftidavit that he knows .of. no other and subsequent
will of the deceased.

Sec. 85. The judge of probate shall cause his 'Clerk
to record in a well-bound book kept for that purpose, all let·
ters testamentary and of administration, before they are de
livered to the executors or administrators, and shall certify
on such letters that they have been so recorded..

Sec. 86. Copies of such letters, or copies of the
records thereof, certified by the probate judge, and under the
seal of the probate court, shall be received as evidence in any
court in this Territory.

Sec. 87. Letters testamentary to be issued to ex
ecutors under the provisions of this act, may be in the follow
ing form:
United States of America, Territory of 'Vashington. In the

Probate Court of the County of .
'Vhereas the last will of A. B., deceased, was on the -

day of , A. D. , duly exhibited, proven and recorded
in our said probate court, a copy of which is hereto annexed;
and whereas it appears in and by said last will that C. D. is ap
pointed executor thereon, now theJ'efore, know all men by
these presents, that we do hereby authorize the said C. D. to
execute said will according to lm'",-

In testimony whereof, I, E. F., clerk of the probate court
of said count:,', on this day of , .\.. D. , at my
office in said county, have hereunto set my name and affixed
the seal of said court.

Sec. 88. Letters of administration with the will
annexed, may be substantially in the following form:
pnited States of America, Territory of ·Washington. In the

Probate Court of the Countv of ., .
The last wiII of A. R, deceased, a copy of which is here

unto annexed, having been proved and recorded in the said
probate court, and , (as the case may be) , C. D. is
hereby appointed administrator with the will annexed.

In testimony whereof, J, , clerk of the probat~ court
of said county, on this day of , A. D. , have
hereunto affixed my hand and the seal of said court.

Sec. 89. Administration of the estate of a person dying
intestate, shall be granted to some one or more of the persons
lIereinafter mentioned, and they shall be respectively entitled
in the following order:

1st The surviving husband, or wife, or such person as he
or she may request to have appointed.

2d The children.
3d The father or mother.
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4th The brothers.
5th The sisters.
6th The grand children.
7th Any other of the next of kin, entitled to share in the

distribution of the estate: Provided, That n'Othing hereinbe
fore mentioned shall be so construed as to prevent the judge
of probate from appointing any disinteresred and
competent person or persons to administer such estate, when
l'f'quested 80 to do, by petition of any person or persons inter
ested in a just administration thereof.

~ec. 90. Application for letters of administration
shall be made by petition in writing, signed by the applicant or
bis attorney, and tiled in the probate court, which petition shall
set forth the facts essential to giving the court jurisdiction of
the case, and such applicant, at the time of making sucL ap
plication, shall make an affidavit stating, to the best or his
knowledge and belief, the names and places of residence of
the heirs of the deceased, and that the deceased died without a
will.

See. 91. A similar- affidaYit, with such yariations
as the case may require, shall be made by administrators of
the goods remaining unadministered, and by administrators
dming the time of a contest about a will, or the granting of
letters of administration.

Sec. f)~. Letters of administration shall be signed
b~' the clerk, and be under the seal of the conrt, and may be
substantially in the following form:
rnited States of America. Territory of \Vashington ss.

In the Probate Court of ..
,",'hereas, .c\. B., la te of , on or about the day of

--, A. D., , died intestate. Ieaying at the time of his
death, property in this Territory subject to administration.
Xow, therefore, know all men by these presents, that we do
hereby appoint administratOl' upon said estate, and here
by authorize him to administer the same according to law.

In testimony whereof, I, E. F., clerk of the probate court
of said county, on this day of , A. D. , at my
office in said county, have hereunto set my name and &ffixed
the seal of said court.

Sec. 93. Everv executor or administrator, before enter-
•

ing upon the execution of his trust, shall give bond with suffi-
cient sureties, resident in this Territory, in such sum as the
judge of the probate court shall order, payable to the Terri
tory of Washington. The form of the bond shall be joint and
several, and the penalty shall not be less than twice the value
of the estate; which value shall be ascertained by the said
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judge, by examination, on oath, of the part,Y applying, and of
any other persons he ma;y think proper to examine. 'l'he bond
shall be conditioned that the executor or administrator shall
faithfull;y execute the duties of his trust according to law. In
the discretion of the court, an additional bond ma'y be reo
quired whenever any real estate is ordered to be sold b;y the
oourt; and also, the court ma~' require additional security for
the annual rents, issues and profits of all real estate in the
charge of said executor or administrator.

!Sec. 94. 'Yhen two or more persons have been appointed
executors or administrators, the probate court may take a sep
arate bond, with securities from each of them, or a joint bond,
with securities, from all of them.

8ec. 95. No judge of the probate court, no sheriff, clerk
of a court or deputy of either, and no attorne;y at law, sllall be
taken as security in an;y bond req uired to be taken by this act.

Sec. 9G. The judge of the probate court shall take special
care to take as securities, mell who are solvent and sufficient,
and who are not bound in too many other bonds; and to satisfy
himself, he may take testimony, and examine, on oath, [he ap
plicant or persons offered as security.

Sec. 97. The judge of probate shall tausE:' his derk to
record in a well-bound book kept for that pur'pose, all bonds
given by eXf:'tutors and administrators, and prf:'sprn' the orig
inals in rf:'gular files.

Rec. 98. If any ht'ir, legatee, treditor or other persoll in
terested in an;y estate, file in the probate court an affidavit,
stating that the affiant has sufficient cause to believe that the
security in the executor's or administrator's; bond, has, or is
likely to beoome inSOlvent, or has died or removed from the
territory, or that the principal in such bond has, or is likely to
become inSOlvent, or is wasting the estate. or that the
penalty of such bond is insufficient, or that such bond has
not been taken according to law, and shall have given the
principal in such bond at least ten days' noticf:' of the COlll

plaint, the court shall examine into the complaint.
Rf:'t. !Hl. If anJ- person bound as security in any exeeu

tor's or administrator's bond, file in the probate court an affi
davit stating that the affiant has sufficient reason to believe
and does believe his co-surety has died, or is likelv to become

~ . .
insolvent, or has removed from the Territory, or the principal
in such bond has or is likely to become insolvent, or is wast·
ing the estate, and shall have given to the principal in such
bond at least ten days' notice of such complaint. the court
shall examine into the same.

~ee. 100. If the probate eourt find tIlt' complaint men-
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tioned in either of the two preceding s'ections to be just, it
shall order another bond and sufficient surety to be given.

Spc. 101. Such additional bond when given and approved,
shall discharge the former securities from any liability arising
from the misconduct of the principal after the tiling of the
same, and such former securities shall only be liable for such
misconduct as happened prior to the giving such new bond.

Sec. 102. If such person fail to give such additional bond
and security for ten days after making such order, or in such
other time as the court may prescribe, his letters from thence
forth shall be deemed to be revoked, and his authority from
that time cease.

Sec. 103. vVhen it is expressly provided in the will of a
testator that no bond shall bt· required of the executor, letters
testamentary may issue without any bond having been given;
but an executor to whom letters have been issued without
bond, may at any time afterwards, whenever it may be shown
from~any cause to be necessary and proper, be required to ap
pear and file a bond as in other cases.

Sec. 104. 'When by reason of a suit concerning the
proof of a will, or from any other cause, there shall be a de
lay in granting letters testamentary or of administration, the
judg-p of probate may, in his discretion, appoint a
sp,~cial administrator, (other than one of the parties,) to col·
lect and preserve the effects of the deceased; and in case of
an appeal from the decree appointing such special adminis
trator, he shall, nevertheless. proceed in the execution of his
trnst. until he shall be otherwise ordered by the district court
to which such appeal is taken.

Rec. 105. Every such administrator shall, before
entering on the duties of his trust, give bond with sufficient
8Ul"pty or sureties. in such sum as the judg-e of probate
8hall order, payable to the Territory of 'Washington, with
eondition as required of an executor, or in other cases of ad
ministratorship, to make and return into the probate court
within three months, a true inventor~' of all the goods, chat
tels. rights and credits of the deceased, which have or shall
eome into his possession or knowledge; and that he will truly
ace'ount for all the goods, chattelf:. debts and effects of the de
ceased, that shall be received by him as special administrator,
whenewr required b~' the judge of probate, and will deliver
thE' same to the person who shall be appointed executor or
administrator of the deceased, or to such other person as shall
be lawfully authorized to receive the same.

Set;. '106. Such special administrator shall collect
all the goods, chattels and debts of the deceased and preserve
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the same for the executor or administrator who shall there
after be appointed; and for that purpose ma.r commence and
maintain suits as an administrator, and may also sell such per
ishable and other goods as the judge of probate shall order
to be sold, and he shall be allowed such compemmtion for his
llPrviee as the judg(> of probate shall deem reasonable.

~ec. 107. Upon granting letters testamentary or
of administration, the power of the special administrator shall
cease, and he shall forthwith deliver to the executor or admin·
istrator all the goods, chattels, money and effects of the de
ceased in his hands, and the executor or administrator ma.r be
admitted to prosecute any suit commenced by the special ad·
ministrator, in like manner as an administrator de bonis non
is authorized to prosecute a suit commenced by a former ex
ecutor or administrator.

~ee. 108. Such spt:'cial administrator shall not be
J.iable to an action by any creditor of the deceased, and the
time for limitation of all suits against the estatt:' shall begin
to run from the time of granting letters testamentary or of
administration in usual form, in like manner as if such slle
cial administration had not been granted.

~ec. 109. The special administrator shall also ren
der an account on oath of his proceedings, in like manner
as other administrators are rt'fJuired to do.

:o\f'l~. 110. If any eXt:'cutor or administrator, hadng
first settled his accounts, shall publish for six weeks in some
newspaper in this Territory in general circulation in the coun·
ty wherein his letters were granted, a notice of his intention to
apply to the probate court to resign his letters, and the C01Jrt
on proof of such publication believe that he should be per
mitted to resign it, shall so order; said publication of notice
in the newspaper, upon application to the probate court for
that purpose, ma.r be dispensed with, and instead thereof, the
probate couri: may require said executor or administrator to
post ten written or printed handbills containing said notice,
in ten of the most public places in the county where his let
ters were granted, at least twenty days before the term of the
court at which he makes application to resign his letters.

~e(~. 111. Huch person shall tlH'n surrender his
letters, his power from that time shall cease. and he shall pay
the expenses of publication and of all the proceedings on such
application.·

~e(~. 11~. If the-rt' be mort' than one exeutol' 01'

administrator of an estate, and the letters or part of them 1w
revoked or surrendered, or a part die or in an~' way become dis·
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qualified, those who remain shall perform all the duties reo
quired by law respecting the estate.

~ec. 113. If all the executors or administrators of an
estate shall die, resign, or their letters be revoked, in case
not otherwise provided for, letters of administration of the
"'oods remaining unadministered,' shall be granted those to
~'hom administration: would haTe been granted if the original
letters had not been obtained: or th., person obtaining thew
had renounced administration, and the administrator shall
perform the like duties and incur the like liabilities as the
former executors or administrators.

l'3ec. 114. If' any executor or administrator r'esign
his letters be re\'oked, or he die, he or his legal representatives
shall account for, pay and deliver to his successor, or to the
surviving or remaining executor or administrator, all money
and property of every kind, and all rights, credits, deeds, evi
dences of debt and papers of every kind of the deceased, at
such time and in such manner as the court shall order, on
final settlement with such eXtcutor or administrator or his
legal representatives.

l'3ec. 115. The succeeding auministrator, or remain
ing executol' or administratol", ma.r proeeed at law against
anJ' delinquent former executor or administrator, or his legal
representatives, or the securities of either, or against any other
person possessed of any part of the estate.

Set:. llG. All suits against securities shall be com
menced within six years after the revocation or surrender of
letters of administration or death of the principal.

Sec. 117. If any executor 01' administrator fail to
make either annual or final settlement as required by law,
lUlu do show good cause for such failure, after having been
cited for that purpose, b.Y tht' probate court it shall order such
executor·or administrator to give notice when required, and to
make such settlement, and may enforce obedience to such or
der by attachment, and may reyokt' his letters.

8ec. 118. If any person who has surrendered his
letters testamentarY or of administration, or whose letters• •

have been revoked, or the legal representatives of any de.
ceased executor or administrator shall fail to make final set:
tlement as required by law, after being cited for that purpose
by the probate court, it shall order such delinquent to make
such settlement. and may enforce obedience to such order bv. ~. ~

attachment.
8ec. 119. In all cases' where citations or attach

ments may be issaed again~t any executor, administrator or
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other person for failing to settle his accounts, such delinquent
shall pay all costs incurred thereby.

~e('. 120. The executor or administrator on the estate of
any deceased member of a co-partnership shall include in the
inventory, which he is required by law to return to the pro
bate court, the whole of the partnership property, goods, chat
tels, rights and credits appraised at their true value as in
other cases, but the appraisers shall carry out in the footing
an alllount equal only to the deceased's proportional part of
the co-partnership interest.

Sec. 121. The co-partnership property thus appraised
shall remain with, or be delivered over, as the case may be, to
the surviving partner or partners, who may be disposed to un
dertake the management thereof, agreeably to the conditions
of a bond which he or they shall be required to give to the
Territory of "Tashington, in such sum and with such securi
ties as are required in other cases of administration.

Sec. 122. The eondition of such bond shall. in substance,
be as follows:

The condition of the above bond is, that if A. B., or A. B.
and C. D., surviving partner or partners of the late firm of
----. shall use due diligence and fidelity in closing the
affairs of the said co-partnership, apply the proceeds thereof
towards the payment of the co-partnership debts, render a
true account on oath to the probateeourt, whenever required
so to do by said court, of all the co-partnership affairs, and
pay over within one year, unless a longer time be allowed by
the probate court, to the executor or administrator the excess,
if any there be. beyond satis(ving the partnership debts, then
this bond shall be void, otherwise remain in full forct;.

Sec. 128. The probate court shall have the same authorit.y
to cite such survivor or sllrYivors to account, and to adjudi
cate upon snch aeeonnt as in the case of any ordinary admioi8
tl·ation. and the parties interested shall have the like reme
dies by mf'ans of such bond for miseonduct or nf'glect of such
sUITivor or survivors as ma~- be had against administJ·atorb.

8f'c. 124. In ease the surviving partnf'r or partners having:
been duly cited for that purpose, shall all neglect or refuse to
give the bond required in this act. the executor or administra
tor on the estate of such deceased partner, on giving a bond
as provided in the following sections. shall forthwith take the
whole partnership estate. goods. chattels. rights and· credits
into his own possession. and shall be authorized to use the
name of the survivor or survivors in collecting the debts due
the late firm. if necessary. and shall. with the partnership
property, pay the debts due from the late firm, and return or



LAWS OF WASHIXGTOX 215

pay to the survivors his or their proportion of the exct.>ss, if
anv.•

Sec. 125. Before procet.>ding to administer upon such
partnership property,. a.s pro,ided in the preceding section,
such executor Qr admlllH~trator shall be required by the pro
bate court to give further bond to its satisfaction, conditioned
that he will faithfully execute his trust according to law, which
bond may be enforced like other administration bonds.

Sec. 126. Every surviving partner, on the demand of anv.,
administrator of a deceased partner, shall exhibit to the al'
pl'aisers the partnership property belonging to the firm at the
time of the death of such deceased partner, for appraisement;
and in case the administration thereof shall devolve upon
such administrator, the said survivor or survivors shall sur
render to him, on demand, all the propel'ty of such partne!'
ship, including their books, papers, and all necessary docu
ments pertaining to the same, and shall afford him all reason
able information and facilities for the execution of his trust.

Sec. 127. Every sUrYiYing partner who shall negleet or
refuse to comply with the proyisions of the preceding section,
may be cited for such neglect or refusal, to appear before the
pl'obate court; and unless he comply with such provision, or
show suffident excuse for his omission. the probatp ('OU1't may
commit him to the jail of the county, there to remain until he
eomply or be discharged by due course of law,

Sec. 128. The proTisions of the foregoing seetiom; (If this
act, shall not be so construed as to entitle the surviving part
ner of a deceased member of a co-partnership, to retain pos
session of partnership properety. after the executor or ndmin
istrator of such deceased partner, or any person having an in
terest in a just administration of his estate, shall make and
file with the probate judge an affidavit that there if; good
grounds for believing that the estate of such deceased part
ner, or the creditors of such partnership, will be damaged
thereby, unless Emch surviving partner. shall make, exc'cute,
and file a bond. to the Territory of \Yashington in the sa id pro
bate judge. with securities to bf' by him approved. pm
which is given in section one hundred and twenty-two of this
att.

Sec. 129. If the affidavit defined in the preceding section
be made and filed as therein specified, it shall thereupon be the
duty of said executor. or administrntor. to give and fill' with
said judge a sufficient bond, that he will forthwith take pos
session of such partnership property, and apply the samt', or
its proceeds, in payment of the debts due from the late firm,
and that he will render to the sur,i,oI' or surdvors, his or
their proportion of what remains after the pa~-ment of said
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liabilities, unless said surviving partner or partners shall
forthwith comply with the provisions of the preceding section
by giving his bonds as therein provided.

Sec. 130. After the filing of the affidavit and bond men
tioned in the preceding section by the executor or administra·
tor, it shall be his duty forthwith to take possession of said
partnership effects, and if possession thereof be withheld from
him. he may, upon applieation to the probate judge, have pro
cess directed to the sheriff, commanding him forthwith to
seize such property and deliver its possession over to said
executor or administrator.

See. l:n. Lf>tters testamentary. or of adminis1:r'dtion,
shall not be granted to a non-resident of this Territory; and
when an executor or administrator shall become non-resident,
the probate court having jurisdiction of the estate of the tes·
tator. or intestate of such executor or administrator, shall re
voke his letters.

CHAPTER VII.

Of the Inventory and E1fects of Deceased Persons.
•

Sec. 13::!. Every executor or administrator shalL
after having qualified, by giving bond as hereinbefore pro·
vided, have a right to the immediate possession of all the real
as well as personal estate of the deceased, and may receive
the rents and profits of the real estate until the estate shall
be settled or delivered over, by order of the probate court,
to the heirs or devisees, and shall keep in tenantable repair all
houses, buildings and fixtures thereon, which are under his
control.

Sec. 13:3. If such executor or administrator shall make
and file with the probate judge in open court. or in vaeation,
an affidavit that any person or persons hold and refuse to de
liver the possessison of an~- propert~- that is believed by such
executor or adminis1Tator, or o1hf'r person, to belong to sueh
estate, it shall be tllp duty of the said probate judge forthwith
to make, issue and deliver. attested bv the elerk.'and nnder the spal of his court an order to the
sheriff of thf:> eounty in \vhich snch property may be
situated. forthwith to seize and take possession of
the said property, and deliver the same to the said ex
with said judge an affidavit, setting forth fads. showing that
he or they are the owners of said property, or are entmed to
posspssion thereof. and shall also execute and file with said
jndg-e of probate a bond with snffieient security, conditioned
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that if upon a trial, as hereinafter proyided. it s11a1l be ad
judged that the said property so taken was and does belong to
said estate, the same shall be forthwith deliYered, and the
expenses of such adjudication, together witll the' damages sus
tained 'by such detention, be paid and satisfied.

~ec. 134. If any person or persons, from wllom property
nas been taken under the provisions of the preceding section,
ohall make, execute and file, tIle affidavit and bonn therein
prescribed, he or tlley shall be entitled to the immediate de
Ii,ery and possession of the same, and it shall be the duty of
the said judge to issue a process, properl~' authenticated, to
(he sheriff, commanding him to summon a jury not exceeding
Ilix in number, and possessing the qualifications hereinbefore
defined, to appear at the next regular term of his court, and
(l'J' and determine the ownership thereof; and after the tdal of
..;uch issue by said jury, the probate COl1rt shall render judg
JJlent according to their finding thereon.

8E'c. 135. Any judglllE'nt rendel'ed by anJ' probate judge
upon the finding of a jury, as prescribed in the precedin~ sec
don may be reYiewed by the partv feelin o' hims('-lf acr<rJ'ieved

, '" t- t. ~ e-~,

un appeal, writ of error, or certiorari, in the saDle maUDer as
Judgment rendered by a justice of the peaet'.

Sec. l~W. Every ext'cutor and administrator shall make•
and return, upon oath, into the probate court. within two
Olontlls after his appointment, a true iuyentory of the real and
pprsonal estate of the deceased, which is by law to be adminis
tered, and which shall haye come to his possession or knowl
edge.

Sec. 137. The estate and effects comprised in the
inventory, shall be appraised bJ three suitable disinterested
persons, who shall be appointed by the probate court. If any
part of the estate shall be in anothel" county than that in
which letters are issued, appraisers thereof may be appointed
either by the probate judge hu.-,ing jurisdiction of the case, or
hy the probate judge of such ("ounty, and such appraiser$ sl1all
l'eceive as compensation for their sen"ices thl.'ee dollars per
,by, to be paid out of the estate.

Rec. 138. Before proceeding to the discharge of
their duties, the appraisers shall take and subscribe an oath
before any officer authorized to administer oaths, to be at
tached to the inventory, that they will honestly and impar
tially appraise the property which shall be exhibited to them,
according to the best of their knowledge and ability; they
shall proceed to estimate and appraise the property, and set
down each article separately, with the value thereof in dol
lars and cents, in figures opposite the respective articles. The
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inventory shall contain all the estate of the deceased, real and
personal, which is by law to be administered, a statement of
all debts, partnership and other interests, bonds, mortgages,
notes and other securities for the paymenf of money belong.
ing to the deceased, specifying the name 'of the debtor in each
security, the date, the SUIll originally pa,rahle, the endorse·
ments thereon, if any, and their dates, and the sum which, ill
the judgment of the appraisers, may be colledable on each
debt, interest or seeuritv.

•
Sec. 139. The inventory shall also contain an ac

count of all moneys belonging to the deceased, which shall
have come to the possession or knowledge of the executor 01'

administrator; and if none shall come to his possession or
knowledge, the fact shall be so stated in the inventory.

Ree. 140. 'I'he naming any exec-utaI' in a will shall not op·
('rate as a disehargl:' from any just elaim which the testatol
had against the f>Xenltol', but the daim shall be ine] aded ill
the inventory, and the executor shall be liable for the same,
3l' for so mlH"h monf>Y in his hands, at the tillw thl:' dt'bt or de·
m:md bpcalllt' dlW.

~ec-. 141. The disehal'g;e or bequest in a will of any
debt or demand of the testator against any executor named in
hi~ will, or against any other person. shall not be valid agaim:t
the creditors of the deceased, bn t shall be construed as a spe·
cific bequest of such debt or demand, and the amount thereof
shall be included in the inventory, and shall if necessary, be
applied in payment of his debts; if not necessary for that pur·
pose, it shall be paid in the same manner and proportion as
other specific legacies.

See. 142. The inventol'y shall bp s;gned by the appraisers
and the eXt'cutol' or administrator shall ta],;t' 01' subscdbl:' all
oath bdore the prr)batt' judge, that the inventory eontains a
\l'U~ statc>ment of all thf> estat(-' of the deceased, whieh has
come to his possession or' knowledgf', and particularly of all
mon<'ys belonging to t1lf> dect'asf>d, and of all just elaim:~ of the
dect'ased against tht' ex('cutor or administrator, and th' oath
shall be f>nd'orsed npon or annexf>d to the inventory.

Sec. 143. If anv executor or administrator shall•
neglect or refuse to return the inventory within the time
prescribed, or within such further time, not exceeding three
months, as the court shall allow, the court shall revokp. the
letters testamentary or of administration; and the executor
or administrator shall ,be liablf' on his bond for any injury
8ustainedby the estate through his neglect.

Sec. 144. "'lwnever property, not mentioned in any in·
ventory that shall have been made, shall come to the knowl-
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edge or possession of the ex:ecutor or administrator, he shall
cause the same to be appraIsed in the manner prescribed in
this chapter, and an inventory to be l'eturned, subscribed and
/Sworn to, as is provided in this chapter, within two months
dfter the discovery thereof; and the making of such inventory
roay be enforced, after notice, by attachment or removal from
office.

8ec. 145. The personal estate of the deceased which
shall come into the hands of the executor or administrator,
shall be first chargeable with the payment of the debts and
expenses; and if the goods, chattels, rights and credits in the
hands of the executor or administrator, shall not be sufficient
to pay the debts of the deceased, the expenses of the adminis
tration and the allowance to the famIly of the deceased, the
whole, or so much as may be neeessal'Y of the real estate, may
be sold for that purpose by the executor or administrator, in
the manner presel'ibed in this ad.

~ee. 14(j. If any IH'rson befol'e the granting' of
letters testamentary or administration, shall embezzle or
alienate any of the moneys, goods, chattels or effects of any
deceased person, he shall stand chargeable, and be liable to
the action of the executor or administrator of the estate, in
double the value of the property so embezzled or alienated, to
be recovered for the benefit of the estate.

St'e. 147. If any execu tor, administrator, heir,
legatee, creditor or other person interested in the estate of any
dec"t'ast'd person shall eomplain to the probate judge, on oath,
that any person is suspected of having concealed, embezzled,
smuggled, conveyed away or disposed of any moneys, goods,
or chattels of the deeeased, or that he has in his possession or
knowledge any deeds, conveyances, bonds, contracts, or other
writings which contain evidence of, or tend to disclose the
right, title, interest or claim of the deceased to any real or
personal estate, or any claim, demand, or last will of the de·
ceased, the said judge may cite such person to appear before
the probate court, and may examine him on oath upon the
matter of such complaint. If such person be not in the county
where letters have been granted, he may be cited and exam
ined, either before the probate court for the county where he
may be found, or before the COUl't issning the ol'der or citation;
but in the latter case, if he appear and be found innnocent, his
necessary expenses shall be allowed him out of the estate.

~e('. 148. If the person so cited refuse to appear ano
Submit to such examination, or to answer such intel'I'ogatories
as may be put to him, touching the matter of such complaint,
the court may, by warrant for that purpose, commit him to the
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county jail, there to remain in close custody until he shall
submit to the order of the court, and all such interrogatories
and answers shall be in writing, and shall be signed by the
party examined and filed in the probate court,

~\'l'. un. 1'11\:' l'J'obate judge ul'lln the complaint
on oath of any f'xecutor or administrator, IlJay cite any per
son who shall ha,e been entrusted with any part of the estate
of the dt>C"pas(:,d l)pr~on, to app(-'ar b(-'fort> th\:' probate l'ourt, aud
may require such person to give a full account, on oath, of any
moneys, goods, chattels, bonds, accounts, or other papers be
longing to the estate, which shall have come to his possession
in trnst for such executor or administrator, and of his pro
ceeding thereon; and if the person so dted shall refuse to ap
pear and answer sueh account, the court may proceed a~ain~t

him as proyid<>d in the preceding section.

CHAPTER "II I.

Proyision for the ~upport of the Family.

~f'(". 150. 'YIWll a pe1"son shall dit'. leaying a widow and
Lllinor child 01" childl'en, the widow, child or children shall,
until lpttt>rs ha H' bePD grantt>J and the in ypn ton- rt>tnnH'd,

'.
be entitled to remain in possession of the homestead, and of
all the wearing apparel of the family, and of all the honse
hold furniture of the deceased, and shall also be entitled to a
l'easonable provision for their support, to he allowed by the
probate judge.

~p(". 151. ("pon the rptnrn of the invt>ntory, thl'
court shall set apart for the use of the widow, minor child or
children. all the property of the estate by law exempt from
execution

Ret. 152. If the allJount thus exempt be insuffi\'ipnt f01" tilt'
support of thp widow and minor child or children, the pro
bate court shall make such further reasonable allowance out
of the estate as may be nt'cessal'y for the maintenance of the
family according to their circumstances, during the progress
in the settlement of the estate, but no such allowance shall
be made after one year from the granting letters testament
ary or of administration.

Sec. loa. Any allowance mad~ by the court in
accordance with the provisions of the preceding section, shall
be paid by the executor or administrator in preference to all
other cha1"ges, except funeral charges and expenses of admin
istration.
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Sec. 154. When propertJ' shall have been set apart
for the use of the family, in accordance with the provisions of
this chapter, if the deceased shall have left a widow and no
minor children, such property shall be. the property of the
widow; if he shall have left also a minor child or children,
one·half to the widow, and the remainder to such child or in
equal shares t.o such children,' if there are more than ~ne; if
there be no wIdow then the whole shall belong to the minor
child or children.

~f'('. 155. If. on the rf'tul'D of the inventory of auy in
restate's estate, who died leaving a "'ido,,, or minor children.
it shall appear that the value of the estate does not exceed
three hundred dollars, the probate court shall, by decree for
that purpose, assign for the use and support of the widow
and minor children of the intestate. or for the support of the'
lninor child or children, if there be no widow. the "'hole f'S

tate, after the payment of the funeral expens,!s and expenses
of administration, and there shall be no further lwoeeedings
in the administration. unless further estate be diseoverf'd.

~e('. 151), If intestate If'aye no widow or minor
children, all his f'state shall be asset8 in the hands of the ad·
ministrator, after payment of funeral ('xpenses and expenses
of administration. for the payment of the debts of the deceased,
or distribMion aceording to law.

CHAl'TEH IX,

Of Claims .-\gainst the Estate.

~ec. 157. E very executor 01' administrator shall
immediately after his appointment cause to be published in
some newspaper printed in the county, if there be one, if not,
then in such newspaper' as lllay lJe designated by the court,
a notice to the creditors of the deceased, requiring all persons
haYing claims against the deceased to present them, with the
necessary youchers, within one J"ear after the date of such
notice, to such executor or administrator, at the place of his
residence or transaction of business, to be specified in the no
tiel'. ~uch natke shall be uublished as often as the judge of- .
Jl]'ohate shall deem necessarY. but lIOt less than once in a..
wl'ek for four snccessiye weeks.

Hec. 158. After the notice shall have been· pub
lished, a cOPJ thereof, together with the affidavit attached
thereto, of the publisher or printer of the paper in which the
same was published, shall be filed by the executor or adminis·
trator in the probate court.
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Sec. 159. If a claim be not presented within OUt'

year after the first publication of the notice, it shall be tmned,
llrovided, If it be not then due, or if it be contingent, it may be
presented within one ;rear from the time it shall become due
01' absolute.

Sec. 160. Every claim presented to the administl'a
t or shall be supported by the affidavit of the claimant that the
amount is justly due, that no payments have been made
thereon, and that there are no offsets to the same to the knowl
edge of the claimant. The oath may be taken before any ofticer
authorized to administer oaths. The executor or administratol
may also require satisfactoQ' vouchers to be produced in sup
port of the claim.

Se'c. un. 'Yhen a claim aecompanied by the aftidil
vit required in the preceding section has been presented to the
executor or administrator. he shall endorse thereon his allow-,

ance or rejection, with the day and date thereof. If he allow
the claim, it shall be presentt'd to the probate judge who shall
in the same manuel' indorse on it his allowance or rejection.

Sec. 162. En'J'Y elaim ,vhich has been allowed by. ,

the executor or administrator and the said judge, shall bt
filed in the probate court and be ranked among the acknowl·
edged debts of the estate, to be paid in the conr!'~ of the ad·
ministration.

Sec. 168. Any probate judge may presE'nt a claim against
the estate of anv decedE'nt for allowanee. to th(-' eXP('ut(lJ' O!'

•
administrator. and if the executor or adminiS'trator allcm~

such claim. he shall in writing designate some probatE' judg-e
of an adjoining county. and the said probate judge shall llayp
the same power to allow or rejeet it as he would haTe. had
letters issued in his court; and the claimant shall have. in tIl('
event of his claim being rejeeted. all the rights incident to any
other creditor against the estate.

Sec. 164. ,Yhen a claim is rejt'cted by eithh' the
executor, administrator or the probate judge. the holdp]'
must bring snit in the proper court against tlw eXP(,ll
tor or administrator within three months after it becomes
due, otherwise the claim shall be forever barred.

Sec. 165. No claim sball be allowed bv the ('xel'll-•

tor, administrator or probate jndge which is barred by thp
statute of limitations.

S(>c. 166. No holder of any claim against an estatp
shall maintain an action thereon, unless the claim shall havf'
been first presented to the executor or administrator.

Sec. 167. The time during which there shall bE' a
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vacancy in the administration shall not ,be included in any
limitations herein prescribed.

~ec. 168. If any action be pending against the tes
tator or intestate, at the time of his death, the plaintiff shall,
in like manner present his claim to the executor or adminis
trator for allowance 01' rejection, authenticated as in other
cases; and no recovery shall be had in the action unless proof
be made of the presentment.

~ec. 169. Whenever any claim shall have been
prt'sented to an executor or administrator and the probate
judge, and a part thereof shall be allowed, the amount
'If such allowance shall be stated in the indorsement. If the
creditor shall refuse to accept the amount so allowed in satis
faction of his claim, he shall recover no costs in any action he
may bring against the executor or administrator, unless he
shall recover a greater amount than that offered to be allowed,
(;Xci usive of interest and costs.

~e(;. 170. 'l'h(.> effpet of any judgment rendered
against any executor or administrator, shall be only to estab
lish the claim, in the same manner as if it had been allowed oy
til(' expcutor or administrator and the probate judge; and the
judgment shall be, that the executor or administrator pay, in
due course of administration, the amount ascertained to be
due. A certified transcript of the judgment shall be filed in
the probate court, and no execution shall issue upon such judg
ment, nor shall it create a lien upon the property of the estate,
or give the judgment creditor any priority of payment.

~{'e. 171. "'hen any judgment has been rendered
against the testator or in testa te in his lifetime, no execution
shall issue thereon after his death, but it shall be presented
to the executor or administrator as any other claim, but need
not be supported by the aftidavit of thE' claimant, and if justly
due and unsatisfied, shall be puid in due course of administra
tion: Provided, however, 'l'ha t if it be a lien upon any prop
erty of the deceased, the same may be sold for the satisfaction
thereof, and the officer nHlking- the sale shall account to the
C'xecutor or administrator for any surplus in his hands.

Rf'c. 172. If thE' f'xecutor or administrator doubt
the correctness of any claim presentf'd to him, he may enter.
into an agreement in writing with the claimant to refer the
matter in controversy to some disinterestE'd person, or persons,
to hE' approved by the probate judgE'. Ppon filing the agree
IIlPnt in thE' probatf' court, the couct shall enter a rule refl'rring
tIl(' matter in controversy to the persons so self"eted.

Rec. 17.1. The referee or referees having been
SWorn, shall proceed to hear and determine the case and make
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return thereof; and their award. if not excepted to, shall be
entered as the decision of the probate court. If exceptions ill
writing are filed, the court shaH proceed to determine the caSe
in like manner as other claims are determined. The compen.
sation of referees shall be the same as allowed to referees in
the district court.

Sec. 174. If the executor or administrator is him·
self a creditor of the testator or intestate, his claim, duly au·
thenticated by affidavit, shall be presented for allowance or
rejection to the probate judge. and its allowan<.-'e by the judge
,hall be sufficient e, idence of its correctness.

Sec. 175. If any executor or administrator shall
neglect for two months, after his appointment, to give notice
to creditors as prescribed by this article, it shall be the duty of
the court to revoke his letters.

Sec. 176. At the same time at whith the ('xeeurOl'
or administrator is required to return his inventory, he shall
also return a statement of all claims against the estate which
shall have been presented to him, when required by the court.
and from time to time thereafter shall present a statement of
claims subsequently presented to him; and in all snell state
ments he shall designate the names of creditors. the natnre of
each claim, when it did or will become due. :lllC whether it
was allowed or rejected by him.

CHAPTER X.

Sales of Property b.v Executors and Administrators.

Sec. 177. "No sale of any property sllall be valid unit'~~

made under order of the probate court.
Sec. 178. All applications for orders of sale shall

be by petition, in writing, in which shall be set forth the facts.
showing the sale to be necessary, and upon the hearing, any
person interested in the estate, may file his written objections,
which shall be heard and determined.
. Sec. 179. At the term of the court at which the
inventory is returned, the executor or administrator shall
apply for an order to sell the perishable property of the estate.
and so much other property as may be necessary to be sold. to
pay the allowance made to the family of the deceased.

If claims against the estate have been allowed, and a sale
of property shall be necessary for the pa.yment of the expenses
of the administration, he may also apply for an order to sell
so much of the personal estate as shall be necessary.

Sec.. 180.· If it appear to the court that a sale is
L-'8
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necessary, it shall so order. In making such sale. the court
shall order such articles as are not necessary for the support
and subsistence of the family of the deceased, or not specially
bequeathed, to be first sold.

~e('. 181. ~ale8 of IH:,rsonal property shall be made
at public auction, and after notice gh'en for at least two weeks,
whil'll notke shall be given by notices posted in the public
places in the countJ', or by publication in a newspaper, if the
judge shall so order, in which shall be stated the time and
place of sale.

~e(;. 18~. If it be made to appear to the satisfac·
tion of the probate court, that it will be for the interest of the
estate to allow the executor or administrator to sell some or
the whole of the personal estate at private sale, the court
ma y so order.

•
~e('. Htt "-IH'n tht' perl'on;d estatE' in tht' hands

of the executor or administrator sLdl be insufficient to pay
the allowance to the family. and all lhe debts and charges of
the administration, the executor or administrator may sell the
r'('al Pi'tatt' for that llUrpose. upon tlw ordt'!, of the judge of pro
batt'. To obtain sueh order ht' shall prt'l'pnt a p('tltion to the
prohate ('OUl't. sptting' forth the amount of the per
sonal estatt' that hal' come to his hands. and how
mn('h. if any. remainR undispospd of. a list and the
amonnts of the dpbts outstanding ag'ainst tht" de
(,t'ast'd. as far as the same ean bp ascertained. a d(:'Socrip
tion of all the real estate of which the testator or intestate died
seized, the condition and value of the respecti,e lots and por
tions. the names and ages of the de,isees, if any. find of th"
heirs of the deceased, which petition shall be veri:i('d by tht'
oath of the party presenting the same.

~P('. 184. If it shall appear by such petition that
there is not sufficient personal estate in the hands of the ex·
{'cutor or administrator to pay the allowance to the family,
the debts outstanding against the deceased, and the expenses
of administration, and that it is necessary to sell the whore 0]'

some portion of the real estate. for the payment of such debts.
lht' Ill'obate judge shall thereupon make an order. directing all
persons interested to appear at a time and place specified, not
less than four nor more than eight weeks from the time of
ma.king such order, to show cause wh;V an order should not bp
g'ranted to thp executor or administrator. to ~;pll so llluch of
Tlw real f'state of the deceased as shall be requisite to pay
1'1\(,h allowances. charg-es and debts.

See. 185. A copy of such ordpr to show cause, shall
be personally served on all persons interested in the estate,
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at least ten days before the time appointed for hearing the
petition, or shall be publisb.ed at least four successive week~

In such newspaper as the court shall oI'der: Provided, ho".
ever, If all persons interested in the estate shall signify, in
'Vriting, their assent to such sale, the notice lllay be dispensed
with.

. Sec. 186. The probate judge at the time and place
appointed in such order, or at such other time to which thl'
hearing may be adjourned, upon proof of the due service 01'

publication of a copy of the order, or upon filing the consent
in writing, to such sale, of all parties interested, shall proceed
to the hearing of such petition; and if l uch consent be noc
filed, shall hear and examine the allegations and proofs of the
petitioners and of all persons interested in the estate, who rnaJ
oppose the application.

Sec. 187. If any of the devisees or hpirs of the de
ceased are minors, and have a general guardian in the county,
the copy of the order shall be served on the guardian. If they
have no such guardian, the court shall, before proceeding to
act on the petition, appoint some disinterested person their
guardian for the sole purpose of appearing, for them and tak
ing care of their interests in the proceedings.

Sec. 188. The executor or administrator may lw
•

examined under oath, and witnesses may be examined by
either party, and process may be issue to compel their at
tendance and testimony, by the probate court, in the same
manner and with like effect as in other causes.

Sec. 189. If· it shall appear to the court that it is
necessary to sell a part of the real estate, and that by a sale
of such part the residue of the estate or some specific part or
piece thereof would be greatly injured, the court may author
ize the sale of the whole estate, or of such part thereof as may
be adjudged necessary, and most for the interest of all con
cerned.

Sec. 190. If the probate judge shall be satisfied
after a full hearing upon the petition, and on examination of
the proofs and allegations of the parties interested, that a sale
of the whole or some portion of the real estate is necessary
for the payment of the allowance to the family, and all valid
claims against the estate and charges of administration, or
if such sale be assented to by all the persons interested, he
shall make an order of sale anthorizing the executor or admin·
istrator to sell the whole or so much and such parts of the
real estate described in the petition as he shall judge neces
sary or beneficial.

Sec. 191. The order .shall specify the lands to be
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sold and the terms of saie, which may be either for cash or on
credit, not eXl'eeding six months, as the court may direct.
If it appear that any part of such real estate has been devised
and not charged in such devise with the payment of debts,
the court shall order that part descended to heirs to be sold,
before that so devised.

Sec. 19~. If the executor or administrator shall
neglect to apply for an order of sale whenever it may be nec
essary, any person interested in the estate may make appli
(;ation therefor in the same manner as an executor or admin·
istrator, and notice thereof shall be given to the executor or,
administrator before the hearing.

Sec. 193. "L'"pon making ~uch order, the clerk of
the probate court shall deliver it to the executor or adminis
trator, who shall thereupon be authorized to sell the real estate
as directed.

S(-,l'. 1!J4. \Yhen a sule is Mdered notke of the
time and place of sale shall be posted in ten of the most pub·
lie places in the county where the land is situated, at least
twenty days before the day of sale, and shall be puhlished in
some newspaper in this Territory, in general circulation in
~aid county, for three successive weeks next before such sale,
in which notice the lands and tenements shall be described
with common certain tv.•

Set:. HI5. ~llch salp shall be in the county where
the lands are situated at publie auction, between the hour~

of ten o'clock in the morning and the setting of the sun tlw
same day; but if the executor or administrator shall deem it
for the interest of all concerned that the sale Sh011 1·1 be post
poned, he may adjourn it for any time not exceediug' fourteen
days.

Set. 1Hf). In ease of snchadjournnwnt noticp
thereof shall be given by a public proclamation at the time and
place fil'St appointed for thf> sale; and if the adjournment shall
be for morE' than one day, further notice shall be given by post
ing or publishing as the time and circumstances may admit.

Sf'(,. 197. ThE' PXE'cutor or administrator shall,
when the sale is on credit, take the note or notes of the pur·
chaser for the purchase money, with surety, and mortgage on
the property to secure their payment.

See. 198. The executor or administrator making
any sale of real estate shall, at the next term of the court
~hereafter, make a return of his proceedings to the probate
1udge, who shall examine the same. and if he shall be of opin
~on that the proceedings were unfair, or that the sum bidden
18 disproportionate to the value, and that a sum exceeding such
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bid at least ten per cent., exclusive of expense of a new sale,
may be obtained, he shall vacate such sale and order another
to be had, of which notice shall be given, and the sale shall be
conducted in all respects as if no previous sale had taken
place.

l';ec. 199. \Yhen the return of tIl~ sale is made am,
person interested iri the estate may file written objections to
the confirmation of the sale, and may be heard and produce
witnesses in support of his objections.

Sec. 200. If it a.ppea.r· to the comt that tIle sale
was legally made and fairly conducted, and that the sum bid
den was not disproportionate to the value of the property sold,
or if disproportionate, that a greater sum as above specified,
cannot be obtained, the court shall make an order confirming
the sale and directing conveyances to be executed; and such
sale, from that time, shall be confirmed and valid.

::4ec. 201. Such conveyances shall thereupon be executed
to the purchaser by the executor or administrator. They shall
contain and set forth at large the original order a uthorizing a
sale, and the order confirming the sale and directing the con
",eyances; and they shall be deemed to convey all the estate,
rights and interest of the testator or intestate at the time of
his death.

Sec. 202. Before any order is entered ('ontirlllilJl!
the sale, it shall be proven to the satisfaction of the probatp
judge that n-otice of the sale was given, as herein preseribl:'d
and the order of confirmation shall state that such proof was
made.

Sec. 203. \Vhen a testator shall have given :In.'
legacy by will that is effectual to charge real estate, and bis
goods, chattels, rights and credits shall be insufficient to pay
such legacy, together with his debts and charges of adminis
tration, the executor or administrator, with the will annexed,
may obtain an order to sell his real estate for that purpose in
the same manner and upon the same terms and conditions as
are prescribed in this act, in case of a sale for the payment of
debts.

Sec. 204. If the testator shall make p-rovision by
his will, or designate the estate to be appropriated for the pay'
ment of his debts, the expenses of administration, or family
expenses, they shall be paid according to the provision of the
will, and out of the estate thus appropriated, so far as the same
may be sufficient.

Sec. 205. \Vhen any division has been made. or
any property directed to be sold, the executor or administrator
with the will annexed, may proceed to sell without the order
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of the probate court; but he shall be bound as an adminis
trator, to give notice of the sale, and to pl'oceed in making
the sale in all respects as if he were under the order of the
court, unless there are special directions given in the will, in
which case he shall be governed by such directions; but in all
cases he shall make retul'll of the sale to the probate court,
who shall vacate such sale unless the same shall appear in all
respects to be made according to law in like manner as upon
sales made by administrators.

~ec. ~(Hi. If the provision made by the will or the
estate appropriated be not sufficient to pay the debts and ex
penses of administration and family expenses, such part of
the estate as shall not have been disposed of by the will, if
any, shall be appropriated for that purpose, according to the
prodsions of this act.

~f'(,. :!07. The estate, I'eal and personal, given • by
the will to any legatees or devisees, shall be held liable for the
payment of the debts, the expenses of administration, and of
the family in proportion to the value or amount of the severat
deYises or legacies, if there shall not be other sufficient estate,
except that specific devises or legacies may be exempted if it
appear to the court necessary to carry into effect the intention
of the testator if there shall be other sufficient estate.

~e(·. ~08. 'Vhen tlIe estate given by any will has
been sold for the payment of debts and expenses, all the de
dsees and legatees shall be liable to contribute according to
their respective interests, to any devisee or legatee from whom
the estate devised to him may be taken for the payment of the
debts or expenses; and the probate court when distribution is
made, shall by decree for that purpose, settle the amount of
the several liabilities and decree how much each person shall
(·ontribute.

~P(". :!on. If a deceased person at the time of his
death was posses"ed of a contract for the purchase of lands, his
interest in such lands under such contract, may be sold on the
application of his executor or administrator, in the same man
ner as if he had died seized of such lands; and the same pro
ceedings may be had for that purpose as are prescribed in this
;1ct. in respect to lands of which he died seized, except as here
inafter provided.

~P('. :210. Ruch sale Rhall be made subject to all
payments that may thereafter become due on such contract,
and if there be any such payments thereafter to become due,
~l1eh Ralt' ~ha]] not be confinned by the probate judge until the
purchaser shall have executed a bond to the executor or ad
ministrator for his benefit and indemnity, and for the benefit
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and indemnity of the persons entitled to the interest of the
deceased in lands so contracted for, in double the whole amount
of the payments thereafter to become due on such contract,
with sueh secudties as the probate jndge shall approve.

Sec. 211. Such bond shall be conditioned that the
purchaser will make all pa,Yments for such land as shall be·
come due, after the date of such sale, and will fully indemnify
the executor or administrator and the person so entitled,
against all demands, costs and charges and expenses by reason
of any covenant or agreement contained in such contract; but
if there be no payments thereafter to become due on sucu
contract, no bond shall be req uired of the purchaser.

See. 212. epon the confirmation of suth sale, tht'
executor or administrator shaH execute to the purchaser an
assignment of the contract, which assignment shall vest in the
purchaser, his heirs and assignl':, all the right, title and interest
of the persons entitled to the interest of the deceased in tll"
land sold at the time of the l'>ale; and such purchaser shall
l;J.ave the same rights and remedies against the vendor of such
lands as the deceased would have had if living.

Sec. 213. If an~- person die. haYing mortgaged
any real or personal estate, and shall not have devised the
same or provided for the redemption thereof by will. the pro
bate court, upon the application of any person interested, may
order the executor or administrator to redeem the estate out of
the personal assets, if it should appear to the satisfaction of
the court that such redemption wonld be beneficial to the
estate and not injurious to creditors.

Sec. 214. If such redemption be not de(·med expp
dient, the court shall ol'der such property to be sold at publir:
sale, which sale shall be with the same notice, and conducted
in t4e same manner as is required in oth(·r cases of real estate
provided for in this act, and the executor or administrator
shu II exeeute a con veyance thereof to the pUI'
ehasf'r, which conveyance shall be effectual to convey to the
pueehaser all the rig-ht, title and interest which the deePHseO
would have had in the property had not the same bef'n mort
ga~;ed by him. and the purchase monej", after paying the ex·
1)(>118f'S of sale. s:hall first bf' applied to the payment and
discharge of such mortgagc'. and the residue in due course of
administration.

Ree. 2] 5. If tlH'Tl' I'ha 11 hI:' any neglect or miscon
duct in the procf'edings of the executor or administrator in
relation to any sale. by which any person intel'ested in thi:'
estate shall suffer damages, the party aggrien~d ma~' recover
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the same in a suit upon the bond of the executor or adminis
trator, or otherwise, as the case may require.

~ec. 211). AllY executor or administrator who shall
fraudulently sell any real estate of bis testator or intestate,
contrary to the provisions of this act, shall be liable in double
the yalue of the land sold, as damages, to' be recovered in an
action by the person or persons having an estate of inheritance
therein.

. Ret'. 217. No action for the recovery of any estate, sold
0," any executor under the provisions of this act shall be. . ,
maintained by any person claiming under the deceased testa
tor or intestate, unle:-;s it be commenced within three years
next after the sale. -

~('('. 21R. The preceding set'tion shall not applJ' to min
.,("1', or others under any legal disability to sue at the time
II"hen the right of action shall first accrue, but all such per
~(Jns may commence such action at any time within three
J"ears after the removal of the disability.

R('C". 21 n. 'Yhenever a sale shall haTe been made bv an
•

c.x:ecutor or administrator, of any property of the estate, real
"r personal, it shall be his duty to return to the probate court,
<it its next term thereafter, an account of sales, verified by his
.1 ffi davit.

Rf'C". 220. No eX('cutor or administrator shall, directly or
Jndirectly, purchase any property of the estate.

CHAPTER XI

Of the Powers and Duties of the Executor and Administrator,
and of the Management of the Estate.

Hec. 221. The executor or administrato"r shall take
into his possession all the estate of the deceased, real and per
sonal, and collect all debts due to the deceased.

~ec. 222. Actions fOJ' the recovery of any property,
real or personal, or for the possession thereof, and all actions
founded upon contracts, may be maintained by and against
executors and administrators in all cases in which the same
might have been maintained by or against their respective
testators or intestates.

See. 223. Executors and administrators may main
tain actions against any person who shall have wasted, de
stroyed, taken, carried away or converted to his own use the
goods of their testator or intestate in his lifetime, also may
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maintain actions for trespass committed on the estate of the
deceased during his lifetime.

Se<.:. 2~4. Any person, or his personal r('presenta
tives, shall have an action against the executor or adminis
trator of any testator or intestate who in his lifetime shall have
wasted, destroyed, taken or carried away, or converted to his
own use the goods and chattels of. any such person, or eorn
mitted any trespass on the real estate of such person.

Sec. 225. Any administrator may in his own namp,
for the use and benefit of all parties interested in the estate,
maintain actions on the bond of an executor or of anv former

• •
administrator of the same estate.

Sec. 226. \Vhpnever a debtor of a deceased Ilt'rsou
s4all be una:ble to pay all his debts, the executor or adminis
trator may, with the approbation of the probatl:' judge, COl:l

pound with him and gin him a discharge upon receiving a
fair and just dividend of his effects.

Sec. 227. \Ylwn there shall be a deficient'· of 11:',
sets in the hands of an executor or administrator, and when
the deceased shall in his lifetime haYf~ conveyed any real estate
or any right or interest therein, with intent. to defraud his
creditors or to avoid any right, duty or debt of any person, 01'

shall have so conv('yed such estate, that by law the de(>ds 01'

conveyances are void as against creditors, the executor or ad
ministrator may, and it shall be his duty to, commence and
prosecute to final judgment any proper acti(ln for the recovery
of the same, and may recover for the benefit of the creditors
all such real estate so fraudulently conveyed, and may also for
the benefit of the creditors, sue and recover all goods, chattels.
rights and credits which may have been so fraudulently con
v(";red by the deceased in his lifetime, whatever may have been
the manner of such fraudulent convevance..'

S('('. 228. No executor or administrator shall be'
bound to sue for such estate as mentioned in the preceding sec·
tion, for the benefit of the creditors. unless on application of
HI(' ereditOJ's of the deceased, nor unless the creditors making
f;llI'h al)plkation. shall pay such part of the costs and expenses,
01' 2.iVP i"uch seeuritv to the executor or administrator there·, .
of, 3!'l the probat(' judge shall direct. '

RN'. 22fl. Thl' real ('state so recovered shall be sold
for thE:' payment of dpbts in the same manner as if the deceased
had died sPized therf:'of, upon obtaining an order therefor
from the rwobatf' court. and thf' pro(,f'eds of all goods, chattels.
rights and ('I'edits !"o recovered. shnll be appropriated in pay'
ment of debts of the deeensed. in the same manner as other
property in the hands of the executor or administrator.

•



LAWS OF WASHINGTON

CHAPTER XlI.

Of the Conveyance of Real Estate by Executors and Admin
istrators in Certain Cases.

Sec. 230. When any person who is bound by contract in
writing, to convey any real estate, shall die before making 'the
con\'eyance, the probate court may make a decree authorizing
and directing the executor or administrator to convey such real
estate to the person entitled thereto, in all cases where such
deceased person, if living, might be compelled to make such
conveyance: ,

Sec. 231. On presentation of a petition of anJ' person
claiming to be entitled to such conveyance from any executor
or administrator, setting forth the facts upon whi'ch such
daim is predicated, the probate judge shall appoint a time and
place for hearing such petition, which shall be at regular term
of the court, and shall order notice of the pending thereof, and
the time and place of hearing, to be published at least four
successive weeks next before such hearing, in such newspaper
in this Territory as the court shall designate.

Sec. 232. At the time and place appointed for such hear
ing or at such other time as the same may be adJourned to,
upon proof by affidavit of the publication of the notice, the
court shall proceed to a hearing, and all persons interested in
the estate may appear and defend such petition, bJ' filing their
objections in writing and the court may examine -on oath the
petitioner and all who may be prodnced before him for that
purpose.

l'5ec. 2~~. After a full hearing upon such petition and ob
jections, and examination of the facts and circumstances
()f the claim, if the probate judge is satisfied that the petitioner
is mtitled to a eonycyance of the real estate described in his

•
pp1ition, he shall make a decree authorizing and directing the
executor or administrator to execute a convevance thfcl'eof to•
ibe petitioner.

Sec. 284. Any person intuested may appeal from such
decree to the district conrt of the district embracing the
wunty in which jurisdiction is exercised; but if no appeal be
taken from such decree within the time limited therefor, by
law. or if such decree be confirmed on appeal, it shall be,

the duty of the executor or administrator to execute the con-
•veyance according to the directions contained in the decree;

and ~ certified copy thereof shal be recorded with the deed in
the office of the recorder of the county where the lands lie, and
shall be evidence of the correctness of the proceedings and of
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the authority of the executor or administrator to make such
conveyance.

Sec. 235. If upon a hearing in the probate. court as here
inbefore provided, the probate judge shall doubt the right of
toe petitioner to have a specific performance of the contract,
he shall dismiss the petitioner without prejudice to the rights
of the peitioner, who may at any time within six months
thereafter, proceed in the district court to enforce a specific
performance.

Sec. 236. Every conveyance made in pursuance of a de
cree o·f the probate court as provided in this act, shall be effec
tual to pass the estate contracted for as fully as_if the con
tracting party himself were still living and then executed the
conveyance.

Sec. 237. A copy of the decree for the conveJunce made
by the probate court and duly certified and recorded in the
office of the recorder where the lands lie, shall give to the
person entitled to the conveyance a right to the possessiolJ
of the lands contracted for and of holding the same according
to the terms of the intended conveyance, in like manner 3!l

if they had been conveyed in pursuance of the decree.
Sec. 238. The recording of any decree, as provided in the

preceding section, shall not prevent the court making such de·
cree from enforcing the same by other process.

. Sec. 239. If the person to whom the conveyance was to be
made shall die before the commencement of the proceedings
according to the provisions of this act, or before the comple
ti{)n of the conveyance, any person who would have been en
titled to the conveyance under him as heir, devisee, or other
wise, in case the conveyance had been made according to the
terms of the contract, or the executor or administrator of such
deceased person, for the benefit of the person entitled. may
commence such proceedings or proseente the same if already
commenced; and the conve~yance shall be so made as to vest
the estate in the same persons who would have been entitled
to it, or in the executor or administrator for their benefit.

CHAPTER XIII.

Of Accounts to be Rendered by Executors or Administrators.
and of the Payment of Debts.

Sec. 240. No executor or administrator shall be
chargeable upon any special promise to answer damages or to
pay the debts of the testator or intestate out of his own estate,
unless the agreement for that purpose or some memorandum
or note thereof is III writing, and signed by such executor or
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administrator, or by some other person by him thereunto
specially authorized.

Sec. 241. Every executor or administrator shall
be chargeable in his accounts with the whole estate of the de
cea~ed which may come into his possession, at the value of the
appraisement contained in the inventory, except as provided in
the following sections, and with the interest, profit and in
come of the estate,
. Sec. 242. He shall not make profit by the in
crease nor suffer loss by the decrease or destruction, without
his fault, of any part of the estate. He shall account for the
excess when he shall have sold any part of the estate for more
than the appraisement, and if an;}' has been sold for less than
the appraisement he shall not be responsible for the loss if the
sale has been justly made.

Sec. 243. :K0 executor or administrator shall be ac
countable for an;}' debts due the estate if it shall appear that
thev remain uncollected without llis fault.

~

Sec. 244. He shall be allowed all necessary eX
penses in the care, managemE:nt and settlement of the estate,
and for his services such fees as the law provides, but when
the deceased, by will, shall have made some other provision
for the compensation of his executor, that shall be deemed a
full compensation for his services, unless he shall by a written
instrument, filed in the probate court, renounce all claim for
compensation pro,ided by the will.

Sec. 245. Xo administrator 0'1' executor shall pur
chase any claim against the estate he represents, and if he
shall have paid any claim for less than its nominal value, he
shall only be entitled to charge in his account so much as he
shall have actually paid.

~e(;. :!4l:i. \Vh",n no compensation shall have been
provided b;}' will, or the executor shall renounce his claim
thereto, he shall be allowed commission on the whole estate
accounted for by him as follows: For the first one thousand
dollars, at the rate of seven per cent.; for all above that sum
and not exceeding two thousand dollars, at the rate of five
per cent.; for all above that sum, at the rate of four per cent.,
and the same commission shall be allowed to administrators.
In all cases such further allowance may be made as the pro
bat.. judge shall deem just and reasonable fOJ' any extraordi
nary services not required of an executor or administrator in
the common course of his duty: Provided, That the total
amount of such allowance shall not exceed the amount of
commission allowed in this section.

Sec. 247. "-ithin six montlls after his appoint-
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ment, and thereafter at any time when required by the court,
either upon its own motion orthe application of any person in
terested in the estate, the executor or administrator shall ren
der for the information of the court an exhibit under oath,
showing the amount of money received and expended by him,
the amount of all claims presented against the estate, and
the names of the claimants, and all other matters necessary to
show the condition of its affairs.

Sec. 248. If the executor or administrator fail to
render an exhibit within six months, as required in the last
preceding section, it shall be the duty of the probate judge to
issue a citation requiring him to appear and render it.

Sec. 249. An)' person interested in the estate ma.y
at any time before the final settlement of accounts, present
his petition to the probate judge praying that the executor 01'

administrator be required to appear and render such exhibit,
setting forth the facts showing that it is necessary and propel'
that such an exhibit shall be made.

See. 250. If the probate judge be satisfipd. eitltp;'
from the oath of the applicant or from any other testimony that
may be offered, that the facts alleged are true, and shall con·
sider the showing of the applicant sufficient, a citation shall
be issued to the executor or administrator requiring him to
appear on some day named in the citation, which shall be duro
ing the term of a court. and render and exhibit as pra;n:>d fo!'.

Sec. 251. 'Yhen an exhibit is rendpred by an ex·
•

ecutor or administrator, any person interested may appear,
and by objections in writing, contest any account or state·
ment therein contained. The court may examine the executm'
or administrator, and if he have been guilty of negligence, 01'

wasted. embezzled or mismanaged the estate, his letters shall
be revoked.

S('c. 252. If any exeeuto)' or administrator neglect
or refuse to appear and render an exhibit after having bpen
duly cited, an attachment may he issu(>d against him, or hi;;
letters may be revoked, in the discretion of the court.

Sec. 253. Every executor or administrator shall.'render a full account of his administration at the expiration of
one year from the time of his appointment. If he fail to pre·
sent his aceount, it shall be the duty of the judge to eompel
the rendering of such account by attachment, and any persull
interested in the estate may apply for and obtain an attach·
ment, but no attachment shall issue unless a citation shall haye
been first issued and returned, requiring the executor or ad
ministrator to appear and show cause whJ an attaehment
should not issue.
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Sec. 254. 'Vhenever the authoritJ of an executor
or administrator shall cease, or be revoked for any reason, he
may be cited to account before the probate court, at the in
stance of the person succeeding to the administration of the
estate, in like manner as he might have been cited by any per
son interested in the estate, during the time he was adminis
ti'ator or executor.

Sec. 255. If the executor or administrator resides with-. . .

out the countJ, absconds or conceals himself so that
citation cannot be personally served, and shall neglect to ren
del' an account within. thirty days after having been com
mitted when the attachment has been executed,. his letters
shall be revoked.

Sec. 256. In rendering his acc.'Ount the executor
or administrator shall produce vouchers for expenses and
charges which he shall have paid, which vouchers shall be
filed and remain in court; and he may be examined on oath
touching such payments, and also touching any property and
effects of the deceased, and the disposition thereof.

8ec. 257. On the settlement of his~ccount, he may
be allowed any item of expenditure not exceeding twenty dol
lars for which no voucher is produced, if such item be sup
ported by his own oath, positive to the fact of payment~ speci
f.'ing when, where, and to whom payment was made, and if
snch oath be uncontradicted; but such allowances, iIi th~

whole~ shall not exceed fi,-e hundred dollars for payment in
behalf of anv one estate.•

Sec. 258. ""hen the account is rendered for settlement,
notice thereof ~hall be given by the probate judge, by causing
notices to be posted in three of the most public places in the
t:ount.'-. The notice shall set forth the name of the estate, of
the executor or administrator, and the day appointed for the
...ettlement of account, which shall be on some day of a regu
lar term of court.

8ec. 259. On the day appointed, or on. any ~ubse

quent day to which the hearing may have been adjourned by
the court, any person interested in the estate may appear and
file his exceptions in writing to the account, and contest the
same.

8ee. 260. If there be any minor interested in the
esta,te, who has no legally appointed guardian, the court sliall
appoint some disinterested person to represent him, who; on
behalf of the minor, may contest the account. as any other
person interested might contest it, and who shall be allowed by
the court a reasonable compensation for his services.

Sec. 261. The hearing and allegations of the reo
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spective parties may be adjourned from time to time as shall
be necessary.

" Sec. :!l:i:!. The settlement of the account and the
allowance thereof by the court, or upon appeal, shall be con
clusive against all persons in any way interested in the estate,
saving, however, to all persons laboring under any legal dis
Hbility, the rights to proceed against the executor or admin·
istrator, either individually or upon his bond, within two years
after their respective disabilities shall have ceased, and in
anJ action brought by any such person, the allowance and set
tlement of the account shall be deemed presumptive evidence
of its correctness.

Sec. 263. The account shall not be allowed by the
court until it be first proven that notice has been given as re
quired by this act, and the decree shall show that such proof
was made to the satisfaction of the court, anJi shall be conclu
sive evidence of the fact.

Sec. 264. The" debts of the estate shall be paid in
the following order: 1. Funeral expenses. 2. Expenses of the
last sickness. 3. Hebts having preference by the laws of the
United States. 4. Taxes or any dues·to the Territory. 5. Judg'
ments rendered against the deceased in his lifetime on which
execution might have issued at the time of his death, and mort
gages in the order of their date. 6. All other demands against
the estate.

Sec. 265. The preference given in the preceding
section to a mortgage,shall only extend to the proceeds of
the property mortgaged; if the proceeds of such property be
insufficient to pay the mortgage, the part remaining unsatis
:tied shall be classed with other demands against the estate.

Sec. 266. If the estate be insufficient to pay tht'
debts of anyone class, each creditor shall he paid a dividend
in proportion to his claim, and no creditor of anyone class
shall receive any payment until all those of the preceding class
shall "have been fully paid.

Sec. 267. It shall the duty of tht> executor or
administrator, as soon as he may have sufficient funds in his
bands, to pay the funeral expenses, and expenses of the last
sickness, and the allowance made to the family of the de
ceased, and he may retain in his hands the necessary expenses
of administration, but he shall not be obliged to pay any other
debt or anylegacy, until as prescribed by this act, the payment
has been ordered by the court.

Sec. 268. upon the settlement of the accounts of
the executor or administrator at the end of the veal'. as re-

" .
quired in this act, the court shall make an order for the pay-
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Ulent of the debts, as the circumstances of the estate shall reo
quire. If there be not sufficient funds in the hands of the ex
ecutor or administrator, the court shall specify in the decref>
the sum to be paid each creditor.

Sec. 269. If there be any claim not due~ or any
contingent or disputed claim against the estate, the amount
thereof, or such part thereof as the holder :would be entitled
to if the claim were due, established, or absolute, shall be paid
into the court, where it shall remain to be paid over to the
party when he shall become entitled thereto; or if he fail to
establish his claim, to be paid over or distributed, as thp. cir
cumstances of the case may require: Provided, That if any,
creditor whose claim has been allowed, but is not yet due,
shall appear and assent to a reduction therefrom of the legal
interest for the time the claim has vet to run he shall be en·

o

titled to be paid accordingly.
Hp(', :?70. \Yheneyer a dpcI'pe shall ha Vf' bt>en made

by the probate court for the payment of creditors, the execu~

tor or administrator shall be personally liable to each creditor
for his claim, or the dividend thereon; and the execution
may be issued on such decI'ee~ as upon a judgment in the dis
trict court in fayor of each creditor; and the same proceedings
lllay be had under such execution, as if it had been issued from
the district court. The executor or administrator shall be
liable on his bond to each creditor.

~f'(". :!71. 'Yhen the aecollnts of thf' executor or
administrator have been settled, and an order made for the
pa~'ment of the debts and distribution of the estate, no credi
tor whose name was not included in the order of pa~-ment,

shall have any right to call upon the creditors who have been
paid, or upon the heirs, legatees or devisees to cOI!tribute for
the payment of his elaim; but if the executor or administrator
shall have failed to give the notice to creditors as prescribed
in this act, such creditor may I'{'coyer on the bond of the ex·

•
pentaI' or administrator, the amount of his claim, or such part
thereof as he would have been entitled to, had it been allowed:
Provided, That this section shall not apply to any creditor
whose claim was not due one veal' before the day of settle·

o •

ment, or whose claim was contingent and did not become abo
solute, one year before such day.

~ec. :?72. If all the debts shall haye been paid by
the first distribution, the court shall proceed to direct the pay·
ment of legacies, and the distribution of the estate among the
heirs, legatees, or other persolls entitled; but if there be debts
remaining unpaid, the court shall give such extension of time
as may be reasonable, for the final settlement of the estate.
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Sec. ~73. At the time designated, or sooner, if
within that time all property of the estate shall have been sold,
or there shall be sufficient funds in his hand to pay all the
debts due by the estate, the execntor or admin.istrator shall
render a final acconnt and pray a settlement of the estate.

Sec. 274. If he neglect to render his account the
saIlle proceedings may be had as are prescribed in this act, in
regard to the first account to be rendered by him, and all pro
visions of this act relative to the last mentioned account, and
the notice and settlement thereof, shall apply to his account
presented for final settlement.

CHAPTER XIV.

Of the Partition and Distribution of the Estate.

Sec. 275. At an)- time subsequent to the second
term of the probate court, after the issuing letters testamen
tary or of administration, any heir, legatee, or devisee, may
present his petition to the court, that the legacy or share of
the estate, to which he is entitled, may be given to him upon
his giving bonds with security for the payment of his propor
tion of the debts of the estate.

Sec. 276. Xotice of the applieation shall be giYen
to the executor or administrator, and to all persons interested
in the estate, in the same manner that notice is required to be
given of the settlement of the :~ccount of the executor or ad
ministrator.

Sec. 277. The executor, administrator, or any per
son interested in the estate, may appear and resist the appli
cation; or any other heie, legatee, or devisee, may make a sim
ilar application for himself.

Sec. :278.. If, on the lwaring, it appear to the court that the
estate is but little in debt, and that the share of the patty 01'

parties applying, may be allowed without injury to the credi·
tors of the estate, the court shall make a' decree in conformity
with the prayer of the applicant or applicants: Provided,
Each one of them shall first execute and deliver to the Execu
tor or administrator, a bond in such sum as shall be desig
nated by the probate judge, and with sureties to bf> approved
by him, payable to the executor or adlpinistrator, condi
tioned for the payment by the devisee or legatee, whenen:,r re
quired, of his proportion of the debts due from the 'estate.

Sec. 279. Such decrf>e mav order the f·xecutor or
~

administrator to deliver to the heir, devisee or legatee, the
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whole portion of the estate to which he may be entitled, or
only a part thereof.

~ec. 280. If, in the execution of such decree, any
partition be necessary between two or more of the parties in
terested, it shall be made in the manner hereinafter pre
scribed.

~ec. 281. The costs of the proceedings authorized
by the preceding section, shall be paid b;y the applicant, Or if
there be more than one, shall be equally apportioned among
them.

Sec. :!82. 'Yhenever any bond has been executed
and delivered under the provisions of the preceding sections,
and the executor or administrator shall ascertain that it is
necessary for the settlement of the estate, to require the pay
ment of any part of the money thereby secured, he, shall peti
tion the court for an order requiring the payment, and shall
have a citation issued and served on the party bound, requir
ing him to appear and show cause why the order shall not be
made. At the hearing, the court, if satisfied of the necessity
of the payment, shall make an order accordingly, designating
the amount and giving the time within which it shall be paid;
and if the money be not paid within the time allowed, an ac-.
tion may be maintained by the executor or administrator on
the bond. .

Hec. 283. l"pon the settlement of the accounts of the
executor or administrator or at any subsequent time, upon
the application of the executor or administrator, or any heir,
devisee or legatee, the court shall proceed to diiltribute the
residue of the estate if any among the persons who are by
law entitled.

Rec. 284. In the decree the court shall name the person
and the portion or parts to which each shall be entitled;
and such persons shall haye the right to demand and recover
their respective shares from the executor or administrator, or
any person having the same in possession.

Rec. 285. Thf' decree may be made on the app1Tca·
tion of the executor or administrator, or of any person inter
ested in the estate, and shall only be made after notice has
been given in the manner required ill regard to an application
for the sale.of land bv an executor or administrator. The court

•
may order such further notice to be given as it may deem
proper.

Sec. 286. "'Then the efoltate, real and personal, as
signed to two or more heirs, devisees or le~atees, shall be in
common and undivided, and the respective shares shall not be
separated and distinguished, partition and distribution may
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be made by three disinterested persons, to be appointed com
missioners for that purpose by the probate judge, who shall
be duly sworn to the faithful discharge of their duties, and the
court shall issue a warrant to them for that purpose.

Sec. 287. If the real estate be in different counties,
the probate court may, if it shall judge proper, appoint dif
ferent commissioners for each county; and in such cases the
estate in each county shall be divided separately, as if there
were no other estate to' be divided, but the commi:'lsioners
first appointed shall, unless otherwise directed by the probate
court, make division of such real estate wherever situated
within the Territory.•

See. 288.8uch partition and distribution may be
ordered on the petition of any of the persons interested in the
estate; but before an;r partition shall be ordered, as directed
in this act, notice shall be given to all persons interested who
shall reside in this Territory, or to their guardians and to
agents, attorne;rs or guardians, if there be any in this Terri
tory, of such as reside out of the Territory, either personally
or b~J publk notice, as the probate judge may dirt·ct.

Sec. 28ll. Partition of the real estate mav be made•
as provided in this act, although some of the original heirs
or devisees may have conveyed their shares to other persons,
and such shares shall be assigned to the person holding the
same, in the same manner as they otherwise would have been
to such heirs or devisees.

Sec. 2HO. The seyeral shares in the real and per
sonal estate shall be set out to each individual in proportion
to his right~ by such mttes, bounds and descriptions, that the
same may be easily distinguished, unless two or more of the
parties shall consent to have their shares set out so as to be
held by them in common and undivided.

St'c. 291. 'Yht'n any such rt'al estate cannot be•
divided without prejudice or inconvenience to the owners, the
probate court may assign the whole to one or more of the par
ties entitled to share therein, who will accept it, always pre
ferring the males to the females, and among children, pre
ferring the elder to the younger, providing the party so ac
cepting the whole shall pay to the other parties interested,
their just proportion of the true value thereof, or secure the
same to their satisfaction, and the true value of the estate
shall be ascertained by commis~ioners appointed by the pro
bate court. 'and sworn for that purpose.

Sec. 292. "~hen any tract of land or tenemrnt•
shall he of greater value than either party's share of the
estate to be divided, and cannot be divided without injury to
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the same, it may be set off by the commissioners appointed to
make partition, to either of the parties who will accept it, giv
ing preference as prescribed in the preceding sections; provid
ing the party so accepting shall payor secure to one or more of
the others such sums as the commissioners shall award to
make the partition equal, and the commissioners shall make
their awa,rd accordingly; but such partition shall not be estab
lished by the court until the sums so awarded shall be paid
to the parties entitled to the same, or secured to their satis
faction.

Sec. 293. When it cannot be otherwise fairly di·
vided, the whole or any part of the estate, real or personal,
may be recommended by the commissioners to be sold; and if
the report be confirmed, the court may order ~ sale by the
executor or administrator, and distribute the proceeds.

Rf'c. 294. \Yhen partition of r\:'al estate among
heirs or devisees shall be required, and such real estate shall
be undivided and in common with the real estate of any other
person, the commissioners shall first diyide and sever the
pstates of the dt'ceased froUl the f'statf' with which it lif's in
common; and such division so made and established by the
probate court, shall be. binding upon all the persons inter
ested.

. ~e(". 295. Before any partition shall be made, or
any estate divided, as provided in this aet, guardians shaH be
appointed for all minors and insane persons interested in the
estate to be divided; and some discreet person shall be ap
pointed to act as agent for such parties as reside out of the
Territory, and notice of the appointment of such agent shall
be given to the commissioners in their warrant; and notice
shall be given to all persons interf'sted in the partition, their
guardians or agents, by the e01l1111issioners, of the time when
they shall proceed to make partition.

~\:'c. 296. Tlw commisl'hnwrs shall mak\:' a H:~port

of their proce€dings in writing, and tIll:' court may, fOl' suffi
cient reasons, set aside such report and remit the same to the
same commissioners or appoint other8; and the report, when
finally accepted and established, shull be recorded in the
I'ecords of the probate court, and a copy thereof attested by
the judge of probatf'. under thf' s\:'al of the court, shall be re
('ordf'd iD thf' office of the county auditor in the county where
the land lies. •

Rec. 297. \Yhen the probatp court shall make a
decree assigning the residue of any estate to one or more per
sons entitled to the same, it shall not be necessary to appoint
commissioners to make partition or distribution of such
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estate, unless the parties to whom the assignments shall have
been decreed, or some of them, shall request that such patti·
tion be made.

Sec. 298. All questions as to advancements made,
or alleged to have been made by the deceased to any heirs,
may be heard and determined by the probate court, and shall
be specified in the decree assigning the estate, and in the war·
rant to the commissioners, and the final decree of the probate
court, or in case of appeal, of the district or supreme courts,
shall be binding on all parties interested in the estate.

Sec. 299. "'hen any estate shall have be~n as
signed by decree of the court, or distributed by commissioners,
as provided in this act, to anJ' person residing out of this Tel"
ritory, and having no agent therein, and it shall be necessary
that some person should be authorized to take possession
and charge of the same for the b('nefit of such absent person,
the court may appoint an agent for that purpose, and author·

. ize him to take charge of such estate, as well as to act for
such absentee in the partition and di!'ltribution.

See. 300. Such agent shall give a bond to the ('oun·
ty in which such estate shall be situated, to be approved by
the judge, conditioned faithfully to manage and af;count fo!'
such estate, before he shall be authorized to receive the same,
and the court appointing such agent may allow a reasonable
sum out of the profits of the estate for his services and ex·
penses.

See. 301. '''hen thp t'state shall ha\-e remained in
the hands of the agent unclaimed for OilL' year, it shall be sold
under order of the court, and the proceeds, deducting the' ex
penses of the sale, to be allowed by the court, shall be paid in·
to the county treasury. "'hen the payment is made the agent
shall take triplicate receipts, one of which he shall file \"ith
the county auditor, and another with the probate court.

See. 302. The agent shall be liable on his bond for
the care and preservation of the estate while in his hands,
and for the payment of the proceeds of sale as required by the
preceding section, and may be "lned thereon by any person in·
terested.

Sel·. 303. "'hen any person shall appear and elaim
the money paid into the treasury, the probate tourt making
the distribution, being first satisfied of his right, shall grant
him a certificate under ii'lg seal, and upon the prese~tation of
the certificate to the countv auditor, hI' shall draw his warrant•
on the county treasnrer for the amount.

SPf'. 304. ",,'hen the estat~ has been fully admin
istered, and it shall have been shown by the executor or ad-
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roinistrator, by the production of satisfactory vouchers, that
he has paid aU sums of money due from him, and delivered up, .
under order of the court, all property of the estate to the per
sons ~Jltitled, tpe court shall make a decree discharging him
from aU· liability to be incurred thereafter.

Sec. 305. The final settlement of the estate shall
not prevent a subsequent issuance of . letters of administra
tion, should other property of the estate be discovered, or it
should become necessary and proper from any cause that let
ters should be again issued.

CRAPTER XV.

Descent of Real Estate.

~ec. 306. When any person shall die seized of anj' lands,
tenements, or hereditaments, or any right thereto, or entitled
to any interest therein, in fee simple, or for the life of another,
not having lawfully devised the same, they shall descend,
subject to his debts, as follows:

1st. In equal shares to his children, and to the issue
of anJ' decea~ child, by right ot representation, and if
there be no child of the intestate lhing at the time of his
death, his estate shall dese-end to all his other lineal descend
ants; and if all the same descendants are in the same degree
of kindred to the intestate, they shall have the estate equally,
otherwise they shall take according to representation.

2d. If he shall leave no issue, his estate shall descend
to his father.

3d. If he shall leave no issue nor father, his estate shall
descend, in equal shares to his brothers and sisters, and to
the children of any deceased brother or sister, bj' right of
representation: Provided, That if he shall leave a mother
also, she shall take an equal share with the brothers and sis
ters.

4th. If the intestate shall leaYe no issue nor father. and
no brother nor sister living at his neath, his estate shall de
scend to his mother, to the exclusion of the issue of his de
ceased. brothers or sisters.

5th. If the intestate shall leave no issue, father, mother,
brother or sister, his estate shall descend to his next of kin,
in equal degree, excepting that when there are two or more
eollateral kindred in equal degree, but claiming through dif
ferent ancestors, those 'who claim through the nearest an·
cestor shall be preferred to those claiming through an ance8"
tor more remote: Provided. howevt>r,

6th. If any pt>rson shall die It>uving several children, or
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leaving one child, and the issue of one or more others, and
any such surviving child shall die under age, and not having
been married, all the estate that came to the deceased child
hy inheritance from such deceased parent, shall descend in
equal shares to the other children of the same parl'nt, and to
the issue of anvsuch other children who shall have diEd bv'" , .,
right of representation.

7th. If, at the death of such child who shall die under
age, not having been married, all the other children of said
parent shall also be dead, and any of them shall have left is
sue, the estate that came to such child by inheritatnce from
his said parent, shall descend to all the issue of the other
children of the same parent; and if all the 'said issue are in the
same degree of kindred to the said child, they shall share
the estate equally, otherwise they shall take according to the
right of representation.

8th. If the intestate shall leave no kindred, his estate
shall escheat to the county in which SUCII esta tI:- may be sit
uate.

Ree. :{07. Every illegitimate ehild shall he eonsidel'ed as
an heiJ' of the person who shall in writing, I';igned in the pres
enee of a competent witness, have acknowledged himself to
be the father of sneh ehild. and shall in all cases be consid
ered as heir of his mother, and shall inherit his or her estate.
in whole or in part. as the case may be. in the same manner
as if he had been born in lawful wedlock; but he shall not be
allowed to claim, as representing his fathpr or mother. an~'

part of the estate of his or hN' kindred, eitlwr lineal or col
lateral, unless before his death his parents shall have inter
married. and his father aftpr such mar!'iage, shall have ac
knowlf'dged him as aforesaid and adopted him into his fam
ilY, in which case such child and all the legitimate children. '

r:hall be considered as brothers and sisters, and on the death
of either of them intestate and without iSi'ml:'. the others shall
inherit his estate and he theirs as hereinbefore provided, in
like manner as if all the children had been legitimate, saving
to the father and mother respectively their rights in th~ estate
of all the said children as providerl hereinhefore, in like man
ner as if all had been leg-itimate. The issn~ of all marriages
deemed nnll in law or dissolved by divorce shall be legiti
mate.

Rec. 308. If any illegitimatt' child shall dit' intestatf'.
without lawful issue. his f'state shall descend to his mother,
or in case of her decease to her heirs at law.

Rce. :109. Thf' degrees of kindred shall be computf'd ac
cording to the rules of the eivil law, and the kindred of the
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half blood shall inherit equally with those of the whole blood
in the same degree.

Sec. 310.. Any estate, real or personal, that may ha.ve
been given by the intestate in his lifetime,as an advancement
to any child, or other lineal descendant, shall be considered
a part of the intestate's estate, so far as regards the divi'sion
and distribution thereof among his issue, and shall be taken
bv such child. or other tX>scenrlant, towards his share of the•• •

intestate's estate.
Sec. 311. If the amount of such advancement shall ex

ceed the share of the heir so advan\~ed, he shall be excluded
from any further portion in the division and distribution of
the estate, but he shall not be required to refund any part
of such advancement; and if the amount so received shall be
less than his share, he shall be entitled to so much more as
will give him his full share of the estate of the deceased.

Sec. 312. If any such advancement shall have been made.. .
in real estate, the value thereof shall, for the pur'poses of the
preceding section, be considered as part of the real estate to
be divided; and if it be in personal estate, and if in either
case it shall exceed the share of real or personal E'state. re
spectively, that would have come to the heir, so advanced, he
shall not refund any part of it, but shalll'ecein so much less
out of the other part of the estate, as will make the whole
...hare equal to those of the other heirs, who are in the same
rlegree with him.

Sec. 313. All gifts and grants shall bf> deemed to hf-lv~

bren made in advancement, if expressed in the gift or grant
: .' be so made, or if charged in writing by the intestat2 as' an
:::dvancement. or acknowledged in writing as sueh by the
l;bild. or othf'r descendant.

SE'c.314. If the value of the estate so ad,·anf:ed. shall be
,>xpressed in the conveyance, or in the charge thereof made
by the intestate, or in the acknowledgment by the party re
ceiving it. it shall be considered of that value in the division
an t distribution of the estate, otherwise it shall be estimated
at its value when given.

Sec. 315. If any child or lineal descendant. so advnnced.
shall die before the intestate. leaving issue, the advaneement
shall be taken into consideration in the division and distri bu
tion of the estate. and the amount thereof shall be allowed
accordingly by the representatives of the heir so advanced. as
so much received 1:owards their share of the estate, in like
manner as if the advancement had been made directlv to

•
them.

SeC'. 316. The word "issuf'." as used in this -act, includes
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all the lawful lineal descendants of the ancestor' and the
words "real estate" include all lands, tenements a~d heredi
taments, and a.I l rig!lts the~eto, and all interests therein pos
sessed, and claImed III fee sImple, or for the life of a third per
son.

~ee. ;n7. "Inheritancf>, or succession by !'ight of repl"e-
sentation;' takes place when the descendants of any deceased
heir take the same share or right in the estate of another per
son. that their parent would haY(' taken if liYing. Posthu
mouS children are considered as living at the death of their
parent.

Rec. 818. The proYisions of this chapter shall in no way
affect the title of a husband as tenant by the courtesy, no'!,
that of a widow :lR tenant in dowel'. ~

CHAPTER XVI.

Distribution of Personal, Estate.

~ec. J1!J. "-hen an.y person shall die possessed of any
personal estate, or of any right or interest therein, not law
fully disposed of by his last will, the sallie shall be applied
and distributed as follows:

1st The widow, if any, ~hall be allowed all articles of
her apparel or ornament, according to the degree and estate
of her husband, and such IH'OYisions and other necessaries
for the use of herself and family under her care, as shall be
allowed and ordered in pursuance of the provisions of this act,
and this allowance shall be made as well when the widow
waives the provision made for her in the will of the husband,
as when he dies intestate.

2d The personal estate remaining after such allowance,
shall be applied to the payment of the debts of the deceased,
with the charges for his funeral, and the settling of the ('s
tate.

8d The residue. if any,. of the personal estate shall be
distributed among the same persons as would be entitled to
the real estate by this act. and in the same proportion as pro
vided. excepting as herein further provided.

4th If the intestate were a married woman, her hu!'band
shall be t>ntitIed to the whole of the said residue of the per
sonal estate.

5th If the intestate leave a widow and issue, the widow
shall be entitled to one-half of said residue.

nth If there be no issue, the widow shall be entitled to
the whole of said reFlidue.

7th If therf> bt> no hushand, widow. or ldndred of the in-
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testate, the said personal estate shall escheat to the county
in which the administration is had. and a receipt by the coun
H" treasurer of the county to whom the said personal property

•
:,;hall be com-eyed by the administrator. shall be a full dis-• • •

charge of all rt'sponsibilit,'- to the said administrator.
Sec. :tW. If the intestate lean- a widow and issue. and

any of the issue haye receiyed an adyancement from the in-
•

testate in his lifetime, the value of such adyancement shall
not be taken into comdd'?ration in computing the one-half
part to be assi~ned to the widow. bllt she Flhall be entitled to
the one-half only of the' said rE'sidue. after iledlleting the value
of the adnmeement.

CHAPTER CIX.

The Appointment and Duties of Guardians.

Sec.3:.!1. The probate judge of t'iH:h l:ounty, when it shall
appeal' necessary 01' conYenient, may appoint guardianlS to
minors resident in said county, who have no guardian ap
pointed by will; or who ma.'- reside out of the Territory, hay
ing estate within the county.

See. 8:.!:!. If the minor b under fourtet'n years of age, the
Iwobate judge lilay nominat\:' and HlJlJoint his guardian; if
said minor be oyer fourteen .years of age, he or she may nom
inate the guardian, who, if approved bJ- the probate judge,
shall be appointed accordingly.

Sec. :):!:t If the guardian nominated by the minor
be not approved bj- the judge. or if the minor shall reside out
of the Territory, or if, after being duly cited by the court, he
judge may appoint the guardian in the same manner as if the
shall neglect for ten days to nominate a suitable person, the
minor were under the age of fe'luteen years.

Sel:. it!4. 'Yhen a guardian has been appointed
for an;y minor under the age of fourteen, such guardian shall
not be remoyed when such minor arriyes at the age of four
teen, except for good cause shown.

See. a25. The father of the minor if living, and, ill casp
of his decease, the motlwr, while she remains unmarried, be
ing themselyes, respecthely, competent to transact their own
business, shall be entitlf'd to the guardianship of a minor.

Sec. a:w. If .thp minor ha,-e no father or mother
living, and competent to have the custody and care of the edu
cation of such minor, the guardian so appointed shall have
the custody and tuition of his ward.

. Sec. a27. Every guardian appointed as aforesaid
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shall have the cnstody and tuition of the minor, and the care
:lnd management of the estate of such minor, until he or she
shall haye attained the age of majority; and males shall be
o<:'emed of full and legal age when they shall be twenty-one
years old, and females shall be deemed of full and legal age
;\'I1<:'n they shall be eightet'n ~years old, 01' at any age under
eighteen, when, with the consent of the varent. or guardian.
01' other person under whose care 01' go,~el'mnent they may be,
tl1f'J' shall han"' been In wfully married.

~ec. :3:!8. Guardians. by virtue of tlIPir office as
such, shall be allowed, in all cases to prosecute lind defend for
their wards.

~ec. a:w. The court of vrobate shall ta}~e of eal'11
cruardian appointed under tItis act, bond with approved secUl'
ity, payable to the Territory of \Yashington, in a sum double
tl;e amount of the minor's estate, real and personaL condi
tioned as follows:

TIte condition of this obligation is such, that if the aboye
bound A. B., who has been appointed guardian for C. D., shaIl
faithfully discharge the office and trust of such guardian ac
cording to law, and shall render a fair and just account of his
said guardianship to the vrobate court for the count:,' of ,
from time to time, as he shall thereto be required by said
court, and comply with all orders of said court, lawfully made,
relative to the goods, chattels, and moneys of such minor, and
rendE'l' and pay to such minor all moneys, goods and chattels,
title papers and effects which may come into the hands or pos
session of such guardian belonging to such minor, when sucll
minor shall thereto be entitled, or to any subsequent guardian.
should such court so direct, thi s obligation sha II be void, 01'

otherwise to remain in full force and virtue, which hond shall
be for the use of such miuor and shall not become void upon
the first recovery, but may be put in suit from time to time
against all, or anyone or more of the obligors. in the name
l1nd to the use and benefit of any person entitled by a breach
thereof, until the whole penalty shall be recovered thereon.

Aee. :~30. Court!' of probatp shall han" powp)' in thpjl'
respective counties, with or without previous complaint, by
an order duly made and served, to oblige all guardians of
minors, from time to time, to render their respective accounts,
upon oath, touching their guardianship, to, said courts for ad
justment and shall hale power to compel such guardian to
give supplementary security, whenever it shall judge proper,
and in default thereof to remove ,such guardian.

Rec. 331. It shall be the duty of every guardian of any
Ulinor
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1. To make out and file, within thr'ee months after his
appointment, a full inventory, verified by oath, of the real
and personal estate of his ward, with the value of the same;
and failing so to do, it shall be the duty of thl' proper court to
I'PlllO\'e him and appoint a suceessor.

2. To manage the estate for the best interest of his
ward.

3. To render, on oath, tu the proper court, an account of
his receipts and expenditures as such guardian, verified by
such vouchers or proof. at least once in every two years, or
whenever cited so to do; and failing so to do. he shall receive
no allowance for services, and be liable to his said ward on his
bond. for ten per cent. in damages all the whole amonnt of
estate, both real and personal, in his hands belonging to such
ward.

4. At the expiration I)f his trust. fully to account for and
pay over to the proper person. all the estate of said wa td reo
maining in his hands.

5. To pay all just debts due from such ward out of the
estate in his hands. and colleet all debts due such ward.· and
in case of doubtful debts. to compound the same, and appear
for and defend or cause to be defended, all suits against such
ward.

6. "\\7hen any ward has no fatIH->r or mother. or such
father or motller is unable, or fails to educate such ward, it
shall be the duty of his guardian to provide for him such
education as the amount of his estate may justify.

~f'C. :132. The probate (·ourt. may. all the appliea
tion of a guardian or any other person. said guardian having
due written notice thereof. order and decree an.v change to
be made in the investment of the estate of anv war'd that mav• •
to such court seem advantageous to such estate.

Rec. :3:33. The court of probate in all casef'i. shall have
power to remove guardians for good and sufficient reasons.
which shall be entered of record, and to appoint others in their
place or in the place of those who may die, who shall give bond
and security for the faithful discharge of their duties as
rleretofore prescribed in this act; and when any guardian shall
be removed, or die, and a successor be appointed, the court
shall have power to compel such guardian to deliver up to
such successor all goods, chattels, moneys, title papers, or
other effects belonging to such minor which may be in the
possession of such guardian so removed, or of the executors or
administrators of a deceased guardian, or of any other person
or persons who may haye the same, and upon failure, to com-
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mit t4e party offending to prison, until he, she or they comply
with the order of the court.

~ec. aa4. _-\ll the provisions of this act relative to bonds
given by executors and administrators, shall apply to Londs
taken of guardians.

~ec. 335. .The father of every legitimate child, who
is a minor, may, by his last will in writng, appoint a guardian
or guardians for his minor children, wbether born at the time
of making such will or afterwards, to continue during the
minority of such child, or for any less time, and every such
testamentary guardian shall give bond in like manner and
with like condition as hereinbefore required, and he shall
have the same powers and perform the same duties with l'l~

gard to the person and estate of the ward, as a guardian ap
1.I0inted as aforesaid.

Hel'. 3:W. ~othing contained in this ad shall alfl'd
or impair the power of any court to appoint a guardian to lie
fend the interests of any minor interested in any suit or mat-

• •
tel' pending therein, or to a.ppoint or allow any person as the
next friend of a minor 10 commence and prosecute any suit in
his behalf.

He(·. :1:n. 'Ylwnevpr neepssary for the education, <;nplJorl
or payment of the just debts of any minor, or for the dis
charge of any liens on the real estate of such minor, or when
ever the real estate of such minor is suffering unavoidable
waste, or a better investment of the value thereof can be mad!",
the probate judge may, on the appIieution of sudl gu,1I'dialJ,
order the same or a part thereof to be sold.

Hp(·. :l:liol.· Hllch (l1'1'1h-atian l"hall tw by pl-tition.
verified by the oath of the guardian, and shall substantially
set forth:

1. l'he ,alue and character of all personal estate belong
ing to such ward that has come to the knowledge or possei'
sion of such guardian.

2. The disposition made of such personal estate.
a. The amount and condition of the ward's peL'sona)

estate, if any, dependent upon the settlement of any estate,
or the execution of any trust.•

4. The annual value of the real estate of the ward.
5. The amount of rf'nt received and the application

thereof.
6. The proposed manner of r('-investing the proceerls of

the Rul€'. if asked for that purpose.
. 7. Each item of indebtedness, or the amount and char
acter of the lien, if the sale is prayed for the liquidatioll
thereof.
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s. The age of the ward, where and with whom residing.
lJ. All other facts connected with the estate and· condi

tion of the ward necessary to enable the court fully to under
stand the same. If there is no personal estate belonging to
such ward, in possession or expectanc,Y, and none has come
into the hands of snch guardian, and no rent~ lJave been re
'.:dved, the fact shall be stated in the application_

~ec. 33~)' If it shall appear to the court from suclJ
petition and from the hearing thereon, that it is necessary, or
would be beneficial to the ward that such real estate or some
part of it should be sold, the court may authori~e the said
guardian to sell the same at public sale, on the same terms
and notice required for sales of real estate by executors and
administrators; or if the court be satised that a sale at private
sale will conduce to the adYantage of said minor's estate, it
mav so order.•

~t-'(,. :-HO. All the JlI'oYisions of the act regu-
lating sales by executors and administrators shall be appli.
cable to sales made by guardians.

~H'. :Hl. .\ t the tt:'l"IU of the eourt IIPxt aft"J' such
~ale, such guardian shall nlake report thereof to such eourt,
and produce the proceeds of such sale, and the notes or obli
gations or other securities takt-'n to secure the payment of the
purchase mone)'.

~t-'('. :J4:!. \\OherIP\-pl" 811eh real estatf' is ordered bv th(~
• •

court to be sold at private sale, the same shall not be sold
for less than its appraised yalue; and when ordered to b(' sold
at public auction, at not less than two-thirds of its appraised
value.

~P('. ~~4=-t TIlt> c:mrt in ('Ollfirming such sale and
directing a conTe:rance, ~haJl he gon'rned by the law regulat
ing the confirming of sales of I'enl estate made by executors
or administrators, and the making of conyeyances on such
sales.

~t:'{'. ;144. TIw g'mwdian of any min Ol' may join in
and assent to the partition of the real estate of such minor,
under the direction of the eourt. upon a petition for partition.

:'\t:'l'. a45. Ever':," guardian slu111 bl:' ~lllowed 1:1-," the
court, on settling his accounts. the amount of all reasonable
expenses incurred in the execution of his trust. and also such
r'')mpensation for his' services as tbe court shall deem rea.s
onable.

:'\Pf'.- ~~46. Rureties· in the bond of any guardian
may be discharged from liability therein, nnder the same rule
and regulatiou prescribed for the discharge of the sureties in
the bond of executors and a dministrators. and the provisions.
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of this act regulating the same shall apply to guardians and
guardians'. b~nds and sureties. .

~ee..HI. Appeals. shall be allowed III all casp:"
from any orde~ or judgment of the probate court to the district
oourt, embraclllg the count~· exel'cising jurisdiction, in the
same manner as provided in this act regarding executors and
administrators and the settlement of estates.

CHAPTER XXVIII.

Relating to Idiots and Insane Persons.

~ee. 348. The several probate courts in thdr re
spective co'!'nties in this Territol''y, shall haye puwer to ap
point guar?lanS to take the care, custod~- an? management of
all idiots, Illsane persons, and all who are lllcapable of con
ducting their own affairs; and of their estates, real and pl:'r
sonal, and to provide for the safe kt'eping of sueh per8ohs, the
muintl:'nanct' of thenu'lt>l ',"{'s :lnd families, and thl:' educntion of
their childrt>n.

See. :Hfl. That if an," person shall give information in
,vriting, under his hand: to tht' jud~e of said COUI't, tlur any
person in thf'il' county is or has beconw insant:>, and pra~' that
an inquiry thereof be had, such court. if satisfh'd that there b
good ca ust> fOl' t he t>xel'd~f::' of his j ul'isdiction. shall C;1 nsf::' the
said person to bf' brought before SUt'll cou!'t, and inquin~ into
tbe facts by a jury, if the fads be doubtful.

~ec. H50. If it bt> found by the jury that th~' \WI

son so brought before the cnurt, is of unsound mind and ill
capable of managing his own affairs, the court shall appoint a
lTuardian for the person and of the estate of such insane pel'
~

Ron.
~e('. 351. "rhen any person shall be found to Ill'

insane, or coming within the:> proyisions of this act, the cost of
the proceeding shall be paid out of his estate, or, if that be
insufficient, by the county.

Rec. 852. If the pf>rson allep;t'd to be insane shall he di:-
charged, and it slmll be thought by the eourt or jur~' (if a jUl'y
be called) that there was no grounds for such impression of
insanity, then tIlt' eost shall be paid by the person at whosl'
instance th~ proceeding was had, and an execution may issue
for the same.

Sec. 353. Eyery such guardian sO appointed l'lhall.
before entering upon the duties assigned him. enter into bono
to the board of county commissioners in such sum. and with
such security as the court shall approve, conditioned that he
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will take proper care of such insane person, and manage and
minister his effects to the best advantage, according to law;
and that he will faithfully discharge all duties as such guar
dian which may bJ law, or by the order, sentence or decree of
an;\' court of competent jurisdiction, devolve upon him; which
bond shall be filed in the offiee of the probate court; a copy
thereof, duly certified, shall he eYidence in all respects as the
original.

~ec. 354. It shall the duty of every such guardian,
within twenty days after his appointment, to cause notice
thereof to be published in some newspaper printed in this Ter
ritorJ, or otherwise· pnhlish such notice at such time and
place, and in such manner as the court shall direct.

l-1ee. :155. Ever.y such guardian shall take ('harge of the
}H:'rson of such lunatic; and if it be thought necessary for the
,,::d"('fy of his person, or the person. or property of others, it
:-:hall be the dut~· of 8\H:h guardian to confine or guard such
j n "':-lD~ person. .

l-1ec. 356. It shall be the duty of such guardian to
collect and take into his possession the goods, chattels, UlOll

e.ys, effects and other eYidences of debt, and all writings touch
ing the estate, real and perl'onal, of the person under his
guardianship. .

~ec. 357. "'ithin forty days after his appointment,
such guardian shall make out and file in the office of the pro
bate court, by which he was appointed, a just and true inven
tory of the real and personal estate of his ward, stating the
income and profits therl'of, and the debts, credits and effects,
:140: tlw same shall have eome to his view.

~e('. ;~58. And if. after haYing filed such inventory, it
shall be found that there is other property belonging to said
estate, it shall be the duty of such guardian to make out and

- .
file an additional inventory, containing a just and full amount
of the same, from time to time, as the same may be discovered.

~ec. 359. .-\ II such inventories shall be made in
the prespnel:' of. and attested by two credible witnesses of the
neighborhood, and shall be "erified by the oath of the guar
dian.

Rl:'e. :{oo. It shall be tlw duty of eYery such guar
dian to prosecute all actions commenced at the time of his
appointment, or thereafter, to be commenced by, or on ae.
eount of his ward, and to defend all actions pending or which
may be brought against such ward.

Rec. :{61. Every such guardian is authorized and
required to collect .all debts due to his ward, and give acquit
tances and discharges thereof, and adjust, settle and pay all
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demands due. and b~comingdue from his ward, so far as 1J.i~

estate and etIects w111 extend. .
~ec. 36t. Every probate court shall haye power

t make order for the restraint, suPPOt·t and safe keeping
~ such person, for the management ot his estate, and the sui"

oort and maintenance of his family, and education of his chil
~ren out of the proceeds of h~s estate; to set apart and re
'erv~ for the use of such famI};r, and property, real or pel'

:onal; not necessar;y to be sold for the payment of debtlS; and
to let, sell or mortgage any part of such estate, real or pel'
'onal when necessarJ for the payment of debts, the main·
~enan'ce of 8u.ch insane persoll or his familJ, or the educa
tion of his chIldren.

Sec. 363. \Yilenever the personal t>state of such
erson shall be found to be insufficient to meet the foregoing

~equisitiOnS, it shall be tilt' duty of such guardian to la.y tlIe
same before the prob~te court bJ~ whom lIe was appomted,
setting forth the partIculars relative to the estate, real and
personal, of such person, and the debts ~.Y ~im .owing, ac
companied by a c~rrect and true account of }us dcnngs thel'e
with' whereupon it shall be the duty of such court to make
an o;der directing the mortgage, lease, Oi' sale at his discre
tion, of the whole or such part of the real estate as may be
necessary.

Rec. 364. The eourt making SUdl ol'de!' shall di-
rect the time and terms of such sale. mortgage, or lease of
such estate, and the manner in which the proceeds shall be
applied; and shall give due notice thereof together with a full
description of the property to be thus disposed of; at whkh
time and place it shall be the duty of the guardian to executl:'
the ordel' of said court, and to make a full report of his do
ings therein, which report shall be accompanied by the affida
vit of the guardian verifying the report, and stating that such
guardian did not directly or indirectly become the pm'chaser
thereof; or if otherwise disposed of, that he is not directlJ' 01'

indirectly interested personallj' in the agreement.
Rf'c. 365. 'Yhen any such sale. mortgage or It'a~l::'.

is approyed by the court ordering the same, as having been
performed according to law, and not under such circumstances
as to operate prejudicial to the interests of such ward. it shall
he the dutJT of the court to execute a deed. mortgagE:' 01'

other instrument of writing, which shall be as valid and eifec
tive in law as if executed by such ward when of sound mind
and discretion.

Sec. 366. If such report be disapprove-d of by said court,
as not doing justice to said ward. the court may set aside the

g-'Il
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lJroceedings, and proceed in like manner as if no sale had
Deen made.

~ec. iUj"j. E\-er,r such guardian as often as required
b.y the court appointing him, shall render a true and perfect
account of his guardianship.

~l~e. 368. So such ward shall be held to bail, or
his body be taken in execution, in any civil action; and in all
actions commenced agl;linsi him the process shall be served
upon his gl;lardian, anq in all judgments against such ward
,or his guardian as such) the execution shall be against the
lJ1'opertj' of the ward only, and in no case against his body, nor
against that of his guardian, nor the property of said guar
dian, unless he shall have rendered himself liable thereunto,
by false pleading or otherwise.

~f'(,. :~(m. \Yheneyer the court shall rect>h'e infor
mation that such ward has recovered his reason, he shall im
mediately inquire into the facts, and if he finds that such ward
is of sound mind, he shall forthwit 11 discharge such person
from care and custody; and the guardian shall immediately
settle his accounts and restore to such person all things re
maining in his hands belonging or appertaining to such ward.

Ht'('. 370. In cast' of the death of any such ward.
~ ,

while under guardianship, the power of the guardian shall
cease, and the estate descend and be disposed of in the same
manner as if said ward had been of sound mind; the guardian
shall immediately settlE. 1lis accounts and deliver the estate
and the effects of his ward to his legal representatives.

Ht'(". ;-~71. The several probate courts shall han'
the power to remove any such guardian at any time, for neg
le(·t of duty, mismanagement, or for disobdience to an~'law

ful order, and appoint another in his place, whereulJon such
guardian shaH immediately settle his account and render to
his successor the estate and effects of his ward.

Sec. 372. All the expenses of taking care of such
insane person and the management of his estate, shall be paid
,HI t of his estate if it be aufficient, if not, out of the county
treaSUJ'Y.•

Sec. a73. If the est'lte ofsnc.h lunatic be insuffiei(·nt for
his maintenance. and the maintenance of his family, he shaU
he entitled to all the benefits of the laws of this Territo.rv fOf'

•
the relief of paupers. in which rase it shall be the duty of the.'
court of probate to issue an order to the overseer of the poor.
requiring him to take charge of such person aceordin~ to the
prodsions of the laws of this Territory for the relief of paup
ers. which overseer Rhall have power to arrest and confine
f'lwh person, if necessary, until the next ensuing sesE.ion of
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the board of county commissioners, at whic11 time it s11all bt>
the duty of said boat"d to dispose of the same as may to them
e-eem right and proper: eonsistent with the prindples of hu
mHnity and justice.

Sec. 374. In all cases of appropriation out of the
eounty treasury for the support and maintenance,
or confinement of any insan,e person, the amount there
of may be recovered by the county from any person, who
by law is bound to provide for the support and maintenance
of such insane person, if there be any such ability to pay th(
same.

Sec. 375. The father or mother of such· insane
person shall maintain them at their own charge, if of suffi·
cient ability, and if not, then the children, grand children, or
grand parents, shall, if of sufficient ability, maintain them
at their own charge.

CHAPTER XXIX.

Miscellaneous Provisions.

Sec. 376. .All orders, settlements, trials and otlH'l" pro
eeedings intrusted by this act to the probate court. shall be
had or made in the county in which letters testamentary, or
of administration, were granted.

Sec. 377. All orders and decrees made by the peobate
eourt during its term, shall be entered at length on the l'l.·cords
of the court, and also all orders which the judge is empowered
to make out of term time, and which art: by this act specially
refjuired to be 'So entered, and upon the close of each term,
the judge shall sign the minutes of the proceedings.

Sec. 378. "Whenever personal notice is req uired by t11is act
to be given to any party to a proceeding in the probate comt.
snd no other mode of giving notice is prescribed, it shall be
given by citation, issued from the court signed by the judge,
and under the seal of the court, directed to the sheriff of the
proper county, requiring him to cite such person to appear
before the court or judge, as the case may be, at a time and
place to be named in such citation. In the body of tlw cita
tion 'shall be briefly stated the nature or character of the pro
ceedings.

Sec. 379. The officer to whom the citation is directed shall
serve it by delivering a copy to the person named therein, or
to each of them, if there be more than one, and shall I'eturn
the original to the court according tQ its direction, endorsing
thereon the time and manner of service.
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Sec. 380. When no other time has been specially pre
8(;)'ibed, citation shall be seron'd at least fixe days before re
turn day., .

~el:. ;~~n. All writs and processes issued from the probate
(:0111'1, shall be signed by the judge, and under th£' seal of the
(:011 rt.

~ec. a82. The praetice in the district court shall '-'(' appli
cable to proceedings in the lwobate court, so faJ' as the same
does not conflict with an.y enactment specially apvlicable to
the pl'obate court, or is not inconsistent with the provisions
of this aet.

~<'l'. :38:1. hsues of fact joined in the vrobate court shall
be certitkd by the vrobate judge to the district court of thp
district embracing his count,)', for trial on the application of
any person interested in or to be affected by the decision
thereof, in the cases following:

1st On granting or reyoking ll'tters testamentary or of
administration.

:!(l On admitting a will to probate.
ad On reYoking the probate or detl:'rmining the validity

of a will.
4th On setting apart pI'operty, or making allowance for

a widow or child.
5th On application for the sale or conyeyance of real

property.
6th On the settlement of an executor or administrator.
7th On declaring, allowing or directing the payment of

.. debt, legacy,claim or distributive share of the estate.
8th-orders and decrees in the matter of sales of prop

erty bJ' guardians, and in the settlement of gual'dian's ac-
~OUlltS and in the removal of guardians. .

~ec. 384. .A vrobate jlldA'e shall certif,Y to a district court
for trial, any issue of fact mentioned in the preceding section.
on tht' applicant filing a written notice with the derk of the
probate court, at any time within sixty days after tilt' rendi
tion of the decision of the said probate court. to the efft:,et, that
1lip applieant requires the issue to be certified to a district
(·ourt for trial.

~el'. a85. Such issue to the district court, shall be tried
like any other issue of fact in the district ('ourt. and at the
tria L lil;:e objection and f>xeeption to the decision of tht> court
may be taken and settled; after the trial of such issue, the
di~trict conrt shall remit the proceedings upon such tdal, to
gt>t hf"r 'with the finding and decision. to the probate court,
whieh shall form part of the record of the cause in tbe pro
l)at~ court. The probate court shall render judgment accord-
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ing to the finding and decision in the district court: Provided,
Xothing in this sectiop contained, shall be so construed as to
preYent anJ party avpealiug from the said decision of tbe dis
trict court, to the supreme court.

Sec. 3~(j. ~\.n appeal to the supreme COUl't lllust be taken
within sixty da;ys after the rendition of the decision in the
district court. In all other matters the law regulating ap
peals in ciyil actions in the district court shall, so far as the
..arne may be applicable, govern appeals allowed by this act.

Sec. 387. \Vhen an issue is certified for trial, the clerk
of the probate court shall transmit all papers and records
necessary for the trial of the issue to the district court. After
elOch trial. the clerk of the district court shall return the samE',

with the proceedings of the court, to the probate court.
Sec. 388. The following named acts, to-wit: "An act re

specting executors, administrators, and the distribution of
real and personal estate," passed at first session of (thel legis
lath-e assembly; "An act establishing probate courts fOl the
Territory of \Vashington," passed April 14th, 1854;- ".\n aet
relating to wills," passed at the first session of (the) Ipg-isla
tive assembly; the act entitled ·'A.n act to alllend an :\('t P11

titled an act establishing probate courts for the Terl'it(lry of
\Vashington," passed February 29th, 1855; "an act t ondling'
the relation of guardian and ward," passed .January 26th, 18;)5:
"An act enlarging the jurisdiction of probate courts and jus·
tices of the peace in criminal cases," passed January 27th.
1~57; "An act to confer civil jurisdiction on judges of pro
baH'," passed January 29, 1857; "An ad to amend an ad P11

titled an act respecting executors, administrators, and rtw dis
tribution of real and personal estate," passed January ~Hth.

1857; "An act to amend an act entitled an act establishing'
probate courts for the Territory of "",'ashington," passed F€'b·
ruary 2d, 1858; and the act entitled "An aet to construe an aet
entitled an act to amend an act entitled an act respecting t'X

e(~uors, administrators, and the distribution of real and per·
!'Ional estate," passed January 11th, 1859; and all acts and
parts of acts inconsistent with the provisions of this net, bp,
and the same are hereby repealed. But nothing hereinbeforE'
cQntained shall be so construed as t'O affect the validity of
proceedings heretofore commenced, or lawfully done under.
and by virtue of any of the above recited a(~tfl; alJd all matters
and things now pending in relation to the sE'ttlemenl (If tht'
{'Ertates of decedents or minors, 'or accounts of guardians. ex
ecutors or administrators, shall hereafter be so condueted as
to conform to the practice established by this act: Provided.
That laws conferring jurisdictiQn upon judges of probate in
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cl'l·tainspedal cal'es, and not induded in any of the acts tnum..
t'ratt'd in this section. not in conflict with any of the provisions
of Hais act be, and the same shall eontinne in full force and, .

d'fecl.
J'a~!"('d .Jannan 27th, ]860.

'.

AN ACT

RELATIYE TO CRIMES AND PUNISHMENTS AND PROCEEDINGS

IN CRIMINAL CASES.

CHAPTER I.

Of the Rights of Persons "-ho Are Accused of Crimes and
Offenses.

ne it enacted by the Legislative Assembly of the Territory
of Washington:

~ec. 1. That no person shall be held to answer in
an v court for an alleged crime or offense, unless upon in
di~tlllent by a grand jur.r, except before a justice of the peace,
01' befol"e court martial.

~ec. 2. On the trial of any indictment the party ac
cused shall have the right to be heard by himself or counsel,
to meet the witnesses produced against him face to face, and
he shall have the right to produce witnesses and proofs in
his favor, and have compulsory process to compel the attend
ance of witnesses in his behalf, and to a speedy public trial
by an impartial jury.

Sec. 3. No person indicted for an offense shall be
convicted thereof unless by confession of his guilt in open
court, or by the verdict of a jury accepted and recorded in open
court.

Sec. 4. No person shall be held to answer on a second
indictment for an offense of which he has been acquitted by
a j u l'y upon the facts and merits upon a former trial, but such
aeq uittal may be pleaded by him in bar of any subsequent
prosecution for the same offense, notwithstanding any defect
in the former, o~' in the substance of the indictment on which
he was acquittl"d.

Rec. 5. If any person indicted for an offense shall
on ]lis trial, be acquitted upon the ground of a variance be
tween the indictment and the proof, or upon any exception to
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tlle form, or to the substance of the indictment, he may b(: ar·
raigned on a new indictment, and may be tried and convicted
for the same offense, notwithstanding such former acquittal,
except where such former charge was a capital offense.

~ec. 6. No person charged with any offense against
tlle law shall be punished for such offense, unless he shall
have been duly and legally convicted thereof in a court having
competent jurisdiction of the case and of the person.

Sec. 7. Every person held in prison on indictment 8hall,
if he require it, be tried at the next term of the court after
the time he was imprisoned, or shall be bailed on his own
recognizance, and every person held in prison on any charge
of having committed an offense, shall be discharged, if lie be
not indicted before the end of the first ter-m of the court at

.which he is held to answer, unless it shall appear to the sati",·
faction of the court that the witnesses on the part of the Tel"
ritory nave been enticed or kept away, or ar-e detained and
prevented from attending the court by sickness 01' some in
evitable accident.

Sec. 8. Every person charged with an offense ex
cept that of murder in the first degree, where the proof is evi·
dent or the presumption great, may be bailed by sufficient
sureties, and bail shall justify and have the same rights as in
cb-i1 cases, except as otherwise provided in this act.

Sec. 9. Offenses cognizable at common law, if not con·
trolled by statute or organic law, may be indicted in the dis·
trict court.

Sec. 10. Prosecutions for the offenses of murder
and arson. ",lWI'!- til-nth '-1I"1l'-- 'Itil \ hi' ,·.>1illlll-ll,'..d (11 (lily

period after', the e~)lllmission o~ the. offense; (!r offem;(:~s .. the
l,!Itlishment of whIch may he Impl'I~Onll1f'nt 10 the pelllten·
1;;'!"Y. within t1lr('(-' years after- theil- ('ommi~sion, and for all
of h~I' offenst-'s within ont-' ypar after their commission: Pro·
,i,I,,/l T1l:1t anv len1!'th of time during- which the party
Ilia q!l'(l W:lS not usuaJ]y and publicly resident within the Tel"
!'il:H'\,. i'hall not he reckoned within the one and three years
J-('sp~ctively: A nd further provided. That where a person
has been indicted within the period during which the indict·
ment might be found. if the indictment be quashed, the time
of limitntion 8hn11 he computed from the quashin~ of such in·
dictment,
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CHAPTER II.

263

Of Offenses Against the Lives and Persons of Individuals.

~ec. 11.. All offenses which may be punishable by impris
onment in the penitentiary, are felonies, and all other offenses
are misdemeanors.

~ec. 12. Every person who shall purposely, and of
deliberate and premeditated malice, or in the perpetration, or
attempt to perpetrate any rape, arson, robbery or burglary, or
by administering poison, or causing the same to be done, kill an
vther, every such· person shall be deemed guilty of murder
in the first degree, and upon conviction thereof shall suffer
deatho But this shall in no case prevent the exercise of the
pardoning power of the Governor, or the authority to com·
Hlute the punishment from that of death to imprisonment for
iife.

Hec. 13. Every person who shall purposely and mal
i<:iously, but without deliberation and premeditation, kill an
other, every such person shall be deemed guilty of murder in
the second degree, and upon conviction thereof shall be im
prisoned in the penitentiary for a term of not less than ten,
nor more than twenty years, and kept at hard labor.

Hl'(~. 14. If either party to a duel be killed, th(' sur
vivor shall be deemed guilty of murder in the second degree.

Hec·. 15. If any person shall. by previous appoint
ment made within, fight a duel without this Territory, and
in so dong shall inflict a mortal wounn upon any person. where
of the person so injured shall die, such person so oft'ending
shall be deemed guilty of murder in the second degree, within
any county in this Territory.

Rf'c. 16. En'"y person who shall unlawfully kill
any human being without malice express or implied, either
Yoluntarily upon a sudden heat, or involuntarily, but in the
(:OHlmission of some unlawful act, such person shall be deemed
guilty of manslaughter.

Rpc. 17. Every perl'lon df'liberately assisting another
in the commis8i.n of l'lelf-murder, shall be deemed guilty of
manslaughter.

Rf'c. 18. .:\ny person navigating- any boat or vessel
for gain, who shall willfully or neg-Iigently receive so many
passengers, or such a quantity of other lading, that by means
thereof such boat or vessel shall sink or overset. and thereby
an.'- human being shall be drowned or otherwise killed, 8hafI
he dpemed guilty of manslaughter.

8ec. 19. If the captain. or any other pt'rson hav
in~ ehar~e of any stt'amboat used for the conveyance of pass-
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eugers, or if the engineer or other person having char'ge of tile
boiler of such boat or of any other apparatus for the genera·
tionof steam, shaU, from ignorance or gross neglect, or for
the purpose of excelling any other boat in speed, create or al·
low to be created, such an undue quantity of steam as to burst
or break the boiler or other apparatus in which it shall bi:
generated, or any apparatus or machinerj' connected there,
with, by which bursting or breakiIi.g any pprson shall be
killed, every such captain, engineer or other person, shall b~

deemed guilty of manslaughter.
Sec. 20. Any person who shall be Jlrp~('nt at a dlJt,l

as second. when either party thereto shall be killed. or a IllOI"

tal wound inflicted, and whereof dc>ath shall ensue. shaH bl'
deemed guilty of manslaughter.

Sec. 21. Any. person con\'icted of ll1allslaught'~I'

ghall he punished ·by imvrisonment in the penitentiary, not
less than one year nor more than twenty ,w'a rs. :-11, d sllil: I il.·
iined in ~ny sum not exceeding five thol1<;nnn ti(ll1:1"".

Sec. 22. Every person who shall engage in a dllf,j
with any deadly -weapon. althong'" Illl 1I11I1Iil"'" .i ". .' ~l"lil

challenge anothf'l' to Ihdlt a nnd. nl' ",ll,lll ""'11·'.' ·,·i:\;-,· any
;writt~ orn"r'b..l'1 ·n:pF:F:a:,!!', IHIl'Jlfll·,f·!Il.!· Ill' illtl " 'l~' t·o !I" HICl.l

d::lllpngc'. il:Jthnn~.dl ,1\0 dllPI t-'nl"ue. shall he impl'isoned. on
!'o'nddion thpl'eof. in tht' ~wnit(-'ntiary,not more than ten years
-11111' If'~l" thHn ont" vear.,.

SeL :!:~. En'ry person who shall ac(wpt !'lll'h 1']LI \.

11'lJ~f', 01' WllO shall knowingly carry or deliver any such cha]·
lenge or message, whether a duel ensue or not, and ever.\' per·
:-'011 who shall he -present at the fighting of a duel with deadl,"
wt'ap1>ns, as an aid or second, or who shall advise, encourage
01' promote such duel, shall, on conyiction thereof, b2 im·
prisoned in the penitentiary not more than fh'e years nor le;.;~

than six months.
Ree. :!-!. Eyery person who shall adminil't('J" 01' [11''''

cllre to be administered. any poison to any other human being,
with intf'nt to kill the person to whom the same shall be ad·
ministered. if death do not ensile. upon conviction thereof.
shall be imprisonf'd in thf" penitentiary not more than twenty
veal'S nor less than two years.
o Rpf'. :!7J.E\,pry PPT'"Oll who shall ming]C' poison witl:
anv food. drin'];: ormedicinC'. with intent to injure any h'lman
being, or who shall poison flDy spring. well or reservoir of wa·
ter, with sneh intent. shall. npo~ conviction thereof. be im·
prisoned in thp pf'nitf'ntiary not more than fourteen years
nor less than oneypar.

Sec. :!(i. EVf'ryppr'son who on pnr'posp. llnd of mal·
ice aforethonght. shall unlawfully disable the tongue, put out
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an e~·e, cut or bite off the nose, ear, lip, or other member of
any person, with intent to disfigure or disable such person,
~Lall be deemed guilty of malicious mayhem, and upon con·
yiction tLereof, shall be impri.,;oned in the penitentiary not
wore than fourteen years nor less than one year, and be fined
in any sum not exceeding one thousand dollars.

~ec. 27. Every person who shall perpetrate, or attempt to
perpetrate, an assault, or an assault and battery, with intent
to commit murder, manslaughter, mayhem, rape, robbery,
lmrglary, or kidnapping, shall, on conviction thereof, be im
l,risoned in the penitentiary not more than fourteen years nor
less than one year, or be imprisoned in the county jail not
lIlore than one year nor less than six months, and be fined in
<lilY sum not exceeding one thousand dollars.

Hec. 28. Every person who shall as'sault and b~at

another with a cowhide or whip, having with him at the time
a pistol or other deadly weapon, shall, on conviction thereof,
be imprisoned in the county jail not more than one year nor
less than three months, and be fined in any sum not exceed
ing one thousand dollars.

Sec. 29. Every person who in a rude, insolent and angry
manner. shall unlawfully touch. strike. beat or wound an-

o .

other, shall be deemed guilt,v of an assault and battery, and
upon com'iction thereof. shall be fined in any sum not exceed
ing one thousand dollars. to which may be added imprison
ment not exceeding six months in the county jail.

Rec. 30. Every person who shall, in a rude, angry
or threatening manner, in a crowd of two or more persons, ex
hibit any pistol, bowie knife, or other dangerous weapon, shall
on conviction thereof, be imprisoned in the county jail not ex
ceeding one year and be fined in any sum not exceeding five
hundred dollars.

~ec. 31. Every person who shall attempt to commit
the crime of murder by drowning or strangling another per
son, or by any means not constituting an assault with intent
to commit murder, shall on conviction thereof, be imprisoned
in the penitentiary not more than ten years nor less than one
veal'.
o

~ ... ('. 32. Every person who shall violently and unlawfully
deprive another of the use of any hadiIy member, or who shall
unlawfully and willfully disable the tongue or eye, or bite the
nose. ear or lip of another, shall be deemed guilty of simple
mayhen, and on cOllyiction thereof, shall be imprisoned in the
tounty jail not more than one year nor less than one month,
and be fined in any sum not exceeding two thousand doHars,
or fined only.
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Sec. 33. Every person who shall unlawfully have carnal
knowledge of a woman against her will, or of a female child
under twelve J:ea;s of age, shall be deemed guilty of a rape,
and upon convICtIOn thereof, shall be imprisoned in the peni
tenti~ry not mo~e than thirty years nor less than one yeal',
and III prosecutIons for such offense, proof of penetration
shall be sufficient evidence of the commission thereof. '

Sec. 34. Every person who shall forcibly and feloniously
take from the person of another any article of value by vio
lence or putting in fear, shall be deemed guilty of robbery, and
upon conviction thereof, shall be imprisoned in the peniten·
tiary not more than fourteen years nor less than two years,
and be fined in any sum not exceeding one thousand dollars.

Sec. 35. Every person who shall steal and take or
forcibly and unlawfully arrest any person and convey such
person to parts without the Territory of Washington or aid
or abet therein, or who shall forcibly and unlawfully take or
assist, or aid or abet, in forcibly and unlawfully taking or
arresting any person, with intent to take such person to parts
without said Territory, without having first established a
claim upon the services of such person. according to the laws
of this Territory or of the United States, shall be deemed
guilty of kidnapping, and upon conviction thereof shall be
imprisoned in the penitentiary not more than fourteen nOl'
less than one year, and be fined not more than five thousand
dollars nor less than one hundred dollars.

Sec. 36. Every offense mentioned in the p'reeeding sec
tion mav be tried either in the county in which the l'ame• •
It,ay ha n> lwen committed, or in any county in or to which the
W'\':.;tlll so seized, taken, inveigled, kidnapped or sold, or whose
services shall be sold or transferred shaH have been taken,
confined, held, carried or brought; and upon the trial of any
such offense, the consent thereto of the person so taken, in·
veigled, kidnapped or confined, :shall not be a defense, unless
it shall be made satisfactorily to appear to the jury that such
consent was not obtained by fraud, nor extorted by duress or
by thrpats,

Hec. 37. Every person who shall adminiRter to any
woman pregnant with a quick child, any medicine, drug or
substance whatever, or shall use or employ any instrument
or other means, with intent thereby to destroy such child, un·
less the same shall have been necessarv to preserve th>:> life•
of such mother, shall, in case the death of such child or of such
mother be thereby produced, on conviction thereof, be impris·
oned in the penitentiary not more than twenty years nor less
than one veal'.

"Sec. 38. Every person who shall administer to any



LAWS OF 'WASHINGTON 267

pregnant woman whom he suvposes to be pregnant,any medi
cine, drug or substance whatever, or shall use or employ any
instrument, or other means, thereby to procure the miscar
riage of such woman, unless the same is necessary to pre:3erve
her life, shall on conviction thereof be imprisoned in the peni
tentiary not more than five years nor less than one year, or be
imprisoned in the county jail not more than twelve months
nor less than one month, and be fined in any sum not exceed
ing one thousand dollars.

Sec. 39. If any person, either verbally or by any
written or printed communication, shall maliciously threaten
any injury to the person or property of another, with intent
thereby to extort money Oi' any pecuniary advantage what
ever, or to control the person so threatened to do any act
against his will, he shall, upon conviction thereof, be impris
oned in the county jail not more than one year nor less than
one month, or be fined in any sum not exceeding five hundred
rloJhlr!'l, nor lef;s than one hundred dollars.

CHAPTER III.

Of Offenses Against Property.
Sec. 40. Every person who shall willfully antl mal

iciously set fire to the dwelling house, barn, stable, out-house,
ship, steamboat, or other vessel, or any water craft, mill, milk
house, banking house, distillery, manufactory, mechanics' or
artificers' shop, store house, building, or room occupied as a
shop or an office for professional business, or printing office
of another, any public bridge, court house, jail, market house,
seminary or college edifice, or building thereto belonging, or
other public buildings of the value of five dollars, shall be
deemed guilty of arson, and upon conviction thereof, shall be
imprisoned in the penitentiary no more than ten years, nor
less than one Jear, or in the counts jail not more than six
months, nor less than one month, and be fined in any SUlD not
exceeding one thousand dollars; and should the death of any
person ensue therefrom, known to be occupying or present on
said premises, at the time such premises are willfully set fire
to, the offender, on conviction thereof. shall be deemed guilty
of murder in the first degree.

Rec. 41. E,er:,' person who shall, willfully and mal
iciously set fire to any pile or parcel of boards, timber, piles,
or other lumber, cord wood, ricks, stacks. or shocks of grain,
hay or other vegetable products. or vegetable product~ severed
from the soil not in ricks, stalks or shocks. or any standing
grass or grain, or other cultivated vegetable product of the
~;oil, !'hall, upon conviction therE'of. be imprisoned in the conn-
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ty jail not more than one year nor less (han one montll> and
be fined in any sum not e~ceeding five hundred dollars.

Sec. 42. Every person who shall willfull,r and mal·
iciously set fire to the dwelling house, or any building owned
by himself, whereby the dwelling house or building of another
shall be burnt or injured by fire, shall, on conviction thereof,
be imprisoned in the penitentiary not more than ten years nOl'
less than one year, or be imprisoned in the county jail not
more than six years nor less than six months, and fined in an:'
sum not exceeding one thousand dollars; and should the life
of any person be thereby lost, such offender shall be deemed
guiltv of murder in the second degree, and be imprisoned in
the penitentiary during life.

Sec. "'3. The three preceding sections shall ~everal

ly extend to a married woman who may commit either of the
offenses therein described, though the property set fire to may
beiong partly or wholly to her husband.

Sec. 44. Every person who shall enter in the night time,
or shall break or enter in the day time. an~' dwelling house or
out house thereunto adjoining. and occupil'd therl'with. or
auv office. shop. store or warehouse, or any ship. steamhoat or
vessel. within the body of any county, with intent to commit
a felony. 'upon condction thereof shall be imprisoned in the
penitentiary not more than fourteen years nor less than ODI:'

yeal'.
. Sec. 45. Every person who shall feloniously steal,
take and carry, lead or drive away the personal goods or prop·
ertv of another, of the value of thirty dollars or more, shall
be deemed guilt~, of grand larceny. and upon conviction there
of shall be imprisoned in the penitentiary not more than four·
teen veal'S nor less than one year.

Sec. 46. Every person who shall feloniously steal.
take and carry. lead or drive away the personal goods or
property of another. under the value of thirty dollars, shall
be deemed guilty of petit larceny, and upon conviction there
of shall be imprisoned in the county jail not more than two
years Dor less than one month.
. Sec. 47. Bonds, promissory notes. bills of exchange.
91' other bills, orders, drafts, checks or certificates, or warrants
for or concerning money, goods or property due, or to become
due. or to be delivered. and any deed or writing containing
a conveyance of land, or any valuable contract in force. or r('
ceipt. release or defeasance, writ, process 01' pnblif' rPf·()f'·l. ()I'

any other instrument whatevpr. ~ha1J hp ""n";rl,,~,,,,1 ., .

~oods. of which lar~env mflY hp ,.".,..,~,H.. ~t1
- Sec. 48. Eyery person who shall mark or brand, or
alter or deface the mark or brand of any horse, mare, colt,



LAWS OF 'WASHINGTON 269

jack, jennet, mule, or anyone or more head of neat cattle, or
sheep, goat, hog, shoat or pig, not his own property, but be
longing to some other person, or cause the same to be done,
with intent thereby to steal the same, or to prevent the iden
tification thereof by the true owner, shall, on conviction there
of, be imprisoned in the penitentiary not more than five years
nor less than one year, or be imprisoned in the county jail for
any length of time not exceeding one year.

~et. MI. En·ry verson who shall buy, receive. or
aid in the concealment of stolen property, money or goods,
knowing the same to have been stolen, shall, upon conviction
thereof, be imprisoned in the penitentiary not more than four
years nor less than one year, or imprisoned in the county jail
not more than two veal'S nor less than one month. and be tined

~

not exceeding five hundred dollars. nor less than one hundred
dollars.

S{'c. 50. In any prosecution for the offense of buy
ing, receiving, or aiding in the concealment of stolen m0ney
or other property, known to have been stolen, it shall not be
necessary to aver, nor on the trial thereof to prove, that the
person who stole such property has been convicted.

~{'e. 51. All propert~· obtained by lareeny, robbery
or burglary, shall be restored to the owner; and no sale.
whether in good faith on the part of the purchaser or not,
shall divest the owner of his rights to such property; and it
shall be the duty of the officer who shall arrest any person
charged as principal or accessory in any robbery or larceny,
to secure the property alleged to have been stolen, and he
shall be answeraLle for the same, and shall annex a schedule
t!l<>reof to his return of the warrant.

Re(~. 52. lipon any convittion of burglary, rohbery
or larceny, the court may order a suitable recompense tJ the
prosecutor, and also to the officer wbo has secured and l{ept
the stolen property, not exceeding their actual expenses. with
n reasonable allowance, for their time and trouble, to be paid
by the county treasurer.

SN'. 5a. EYt>ry person who shall falsely reprE'sent
or personate another and in such assumed character shall re
ceive any money or other property whatever, intended to be
delivered to the party so personated, with intent to convert
the same to his own use, shall be deemed guilty of larceny,
and shall. on conviction thereof be imprisoned in the peni
tentiary not more than fourteen years nor less than one veal',
or ..impl'is()Bed in the county jail any length of time not exceed.
•Ing one year.

RE'f:. 54. If. any person, with intent to defraud an.
other, shall designedly, by color of any false token or writing,
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or any false pretense, obtain from any person any money,
transfer, note, bond or receipt, or thing of value, such person
shall, upon conviction thereof, be imprisoned in the peniten
tiary not more than five years, nor less than one year, or im
prisoned in the county jail for any length of time not exceed·
•mg one year.

Sf'/? 55. If any officer, agent, clerk or senunt. or
person to ,,-hom any money or other property shall be en
trusted for any specific purpose for hire. shall embezzle, or
fraudulentlY convert to his own use, or shall take or secrete• •

with intent to embezzle and fraudulentlv convert to his own
•

use, any money or other property which shall have come into
his possession, or shall be under his care or charge by virtue
of such employment, or for such specific purpose, shall be
deemed guilty of larceny, and on conviction thereof. be im
prisoned in the penitentiary not more tllan ten yl"urs nor less
than one year, or be imprisoned in the county jail for any
length of time not exceeding one year.

Sec. 57. If any warehouseman. miller. storage, for
warding or commission merchant or lIis or their servants.
agents or clerks, shall willfuily and fraudulently make. or
alter any receipt or other written evidence of the delivery into
the warehouse, mill, store or other building belonging to him,
them. or either of them, or his or their employers, of any grain,
flour, pork, beef, or wool, or other goods, wares. or merchan
dise, which shall not have beeD so received or delivered into
~uch mill, warehouse, store. 0" other building, previons to the
making and altering sueh receipt or other written evidence
thereof, upon conviction thereof. shall be imprisoned in the
1,enitellTii:try not more Than two :veal's, nor less than six months,
or imprisoned in the cou\1ty jail for any length of time not ex
ceeding one year. and fined in any sum not exceeding one
thousand dollars: And provided further. If any agent. clerk.
officer, sen'ant, or person to whom any money or other prop
erty. shall be entrusted, with or without hire, shall fraudu
lentIv con,E'rt to his own use. or shall fail to account to the

.~

person so pntrusting it to him, shall be deemed guilty of
larceny, and. on conviction thereof, shall be imprisoned in
the penitentiary not more than ten years nor lel!ls than one
year. or be im prisoned in the county jail for any length of time
not exceeding one year.

Sec. 5;. Every person who shall falsely makl" or
assist to make, deface, destroy, alter. forge, or counterfeit, or
(~ause to be falsely made, defaced. destroyed. altered. forged
or counterfeited, any record, deed. will. codicil, bond, writ
ing obligatory, promissory note for money or nroperty. r('('eipt
for-property, power of attorney, certificate of a justice of the
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peace or other public officer, auditor's warrant, treasury note,
count~ order, acceptance or indorsement of any bill of ex·
change, promissory note, draft, or order, or assignment of any
bond, writing obligatory, or promissory note for money or
property, or any other instrument in writing, or any brand
prescribed by law on tobacco, beef, bacon, or pork cask, lard
keg or barrel, salt barrel or hay bale, or any person who lOhall
utter or publish as true any such instrument, knowing the
same to be false, defaced, altered, forged, or counterfeited,
with intent to defraud any person, body politic or corporate,
shall be deemed guilty of forgery, and on conviction thereof,
shall be imprisoned in the penitentiary not more than four·
teen years nor less than one year, and be fined in any sum not
exceeding' five thousand dollars.

Sec. 58. Every person who shall cast, stamp, en·
grave, make or mend, or shall knowingly have in his pOfilses
sion any mould, pattern, die puncheon, engine, press or other
tool or instrument, adapted and desgined for coining or mak
ing any counterfeit coin in the similitude of any gold or silver
coin, current by law or usage in this Territory, 'with intent to
use the same, or cause or permit the same to be used or em·
plo.yed in coining or making any such false or counterfeit
coin as aforesaid, shall, on conviction thereof, be impril:!Oned
in the penitentiary not more than ten years, nor less than one
year, and be fined in any sum not exceeding five thousand
dollars, and all such tools, and instruments, intended for such
purposes aforesaid, shall be destroyed.

~f'<:. 59. In any case where the intf'nt to defraud is neces-•

sar'Y to constitute the of!f'nsf' of forgery, or any other offense
1 ha t may be prosecuted, it shall be su fficient to allege in the
indictment, an intent to defraud. without naming herein the
particular person or body corporate intended to be defrauded;
and on the trial of such indi('tment it shall be deemed suffi
cient. and shall not be deemed a variance, if there appear to
be an intent to defraud the "United States, or any state, terri
tory, county, city. town or village, or any body corporate, or
any public officer in his official capacit;y, or any co-partnership
or member thereof, or any particular person, and persons of
skill shall be competent witnesses to prove a forgery.

Sf'c. 60. Every person who shall violently takp- OJ'
• •keep posseSSIOn of any house, or close, with menaces, force

and arms, and without the authority of law, shall be deemed
guilty of forcible entry or forcible detainer, as the case may
ht=>. and upon conviction thereof, shall be fined in any sum not
excepdjn~ one thousand dollars.

Spc.61. EVf'ry person who shall maliciously or mi8chiev.
ously injure or destroJ-, or cause to be injured or destroyed,
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any properts of another, or any public property, shall be
deemed guilty of a malicious trespass, and on conviction
thereof, be fined not exceeding three fold the value of the
damage done, to which may be added imprisonment in the
county jail not f·xceeding one year.

Sec. ti2. Every person who shall willfully or mal
iciously remove any monuments of stone, wood or other dur
able material, lawfully erected for the purpose of designating
the corner or any other point in the boundary of any lot or
tract of land. or any post or stake lawfully fixed or driven in
the ground for the purpose of designating a point in the boun·
dary of any lot or tract of land, or alter the marks upon any
tree, post, or other monument lawfully made for the purpose
of designating any point, course. or line in the boundary of
any lot or traf't of land, or shall cut down or remove any tree
upon which any such marks shall be made for such purpose,
with the intent to destroy such marks. shall. upon conviction
thereof, bp imprisoned in the county jail not more than one
year. and be fined in any sum not exceeding one thou;;and
dollars. or fined onlv.•

Sec.63. Every person who shall willfully and maliciousl,\'
lolet on fire. or cause to be set on fire any woods, prairie. or
other grounds. other than his own. or shall intentionally or
by gross neglect permit the fire to pass his own premises or
t-trounds. to the injury of any other person or persons. shalL
on conviction thereof. for everv such offense. se fined in anv. . ,

sum not exceeding five hundred dollars.

CHAPTER IV.

Of Offenses Against Public Peace.

See. tiJ. If three or more persons shall do an, ad in
a violent and tumultuous manner, they shall be deemed guilty
of riot, and upon conviction thereof shall be imprisoned in the
county jail not exceeding one year, and be fined in any sum
not exceeding five hundred doUars, or be fined only.

Sec. 65. If three or more persons shall be unlaw
fully, riotously or tumultuously assembled, any justice of the
peace, sheriff, deputy sheriff, constable, or marshal of a city,
or mayor or alderman thereof, shall go among the persons so
assem bled, or as near to them as possible, and shall com
mand them in the name of the Territory of Washington, im·
mediately to disperse. If the persons so assembled do not im
mediately disperse, it shall be lawful for every such officer
to command sufficient aid, and to seize, arrest and secure in
custody all such persons; and if necessary, an armed force
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may be called out, and shall ob~y the.orde:s of ::ny two ~f
the maO'istrates or officers mentIOned III thIS sectIOn, and If
any su~h persons shall be killed or wounded by reason of
th;ir resisting the persons endeayoring to disperse or seize
them. the magistrate or officer!' shall be held guiltless.

~ec. (56. All persons who shall haH' been com
manded peaceably to disperse, shall refuse so to disperse
or shall willfullJ obstruct or hinder such officer, who shall de
dare himself as such, from commanding them to disperse,
shall, on conyiction, be imprisoned in the county jail not
more than one year, and be fined in,any sum not exceeding two
hundred dollars, or fined only.

See. 67. Every person who shall disturb any re
ligious society, or any member thereof, when met or meeting
together for public worship, or shall sell or give away any
spirituous liquor at any booth, wagon, shed or open T'lace, or
~lDY boat, canoe or other water-craft. or in any building tem
porarily erected for the purpose of seIling therein such liquors
within one mile of any collection of a portion of the citizens
of this Territory, convened for the purpose of worship, or
shall disturb any collection of people for any lawful pur
pose. such person shall, on conviction thereof. be imprisoned
in the county jail not exceeding one month and be fined ill any
sum not exceeding two hundred dollars. or fined only.

Rf'f'. 6F:. If two or morf' pf'rsons b~y agrf'empnt light in
any public place. the persons so offpnding shall bf' deempd
guilty of an affray. and upon conviction thereof shall be im
prisoned in the county jail not more than six months. and be
fined in any sum not exceeding threp hundred dollars, or be
fined only.

CHAPTER V.

Of Offenses Against Public Ju~tice, and by and Against Pub
lic Officers.

Hec. tiH. En'ry Pf:'I'SOIl who. having takpll a lawful oath
or affirmation, in any matter in which by law an oath 01' affir
llwtion Illay be required, shall upon such oath or affirmation
l"Wf'ar or affirm willfully, corruptly and falsely, touching a
matter material to the point in question, shall be d€emed
guilty of perjury.

~(-'c. 70. Every person who shall willfully, corruptly and
falsely, before any officer authodzed to administer oaths, un
der oath or affirmation, voluntarilv make anv false certificate

• .. *' ,
affidavrtor statement of any naturf'. for any purpose, shall be
deemed guilty of pejrury. . .



274 LA W8 OF 'VASHINGTO~
,

Sec. 71. Every person who shall suborn or procure allY
person to commit per-jury, shall be deemed O'uiltv of suborna·
tion of perjury. to •

Sec..7:!. Every person dulJ' cOllvicted of perjurJ', or of
sl1bclI'naholl of perjury, shall be imprisoned in the pcniten
tiarJ not more than twenty years, nor less than one year, and
be fined in any sum not exceeding one thousand dollars.

Sec. 7~:' If any judge, justice of thp peace. juror,
commissioner, auditor, referee, arbitrator, or person sum·
moned as a juror, shall accept, receive or agree for in any
way, any bribe, present or reward to him offered for the pur
P?se of obtaining or .influencing his opinion, judgment, ver
dIct, sentence, report or award, in any matter or cause depend
ing or to be tried before him alone, or before him with others,
he shall, on conviction thereof, be imprisoned in the peniten·
tiary not more than seven J'ears nor less than one year, or be
imprisoned in the county jail not more than one year nor less
than one month, and be tined in any &um not exceeding onl:'
thousand dollars.

8pc. 74. If any exp('utin-'. judieial 01' mini!'tel'iaJ
officer, or member of the :egislatiYe assemblJ', shall accept or
receive in any waJ', any bribe, present or reward to him offered
for the purpose of inducing or intiuendng !'Inch officer to ap,
point any person to office, to give any vote or to execute any
of the powers in him vested, or perfOl'lll any dnty of him reo
quired, with partiality or favor. or otherwise than is required
by law, or in consideration that such officer hath appointed
any person to any office. or voted or exercised any pow1:>r in
him vested, or performed an:\' duty of him ref(uired with par
tialitv or favor, or otherwise, contrarY to law. he shall. 011 con-'" .-
viction thereof. be imprisoned in the penitpntiary not more
than ten years nor less than one year, or in the connty jail not
more than one veal' nor les!'l than three months, and be fined in

'"any sum not exceeding five thousand dollars.
8ee. 75. Eyery person who Rlwll bribe. or· oile!' or

attempt to bribe, any of the officers mentioned in the two pre·
cedin~ sections, shall. on cOllviction thereof. be imprisoned in
the county jail any length of time not exceeding one year,
and be fined in any sum not exceedin~ two thousand dollars.
or fined onlv.•

Ree. 7ft Ever:,' person who shall convey into any
penitentiary, jail or house of correction. or house of reforma
tion, any disguise, or any instrument. tool. weapon or other
thin~ adapted to or useful i.n :1idinQ' :lllY prisoner there law
fully committed or detained. in make eSC'!lpe, or !'I11 flll by :111:

lU('ans wlultevel' aid or assist anv such nrisonf'r in his endeav-•
or to escape therefrom. whpther such escap{' be attempted or
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effected or not; and every person who shall aid or assist any
prisonerinescaping, or in attempting to escape from any.officer
or person who shall have the lawful custod,Y of such prIsoner,
01' who shall forcibl.y rescue any prisoner from lawful custody
of snch persons, shall. on conYiction thereof, be imprisoned
in the penitentiary not more than four years nor less than
one year, or imprisoned in the county jail any length of
time not exceeding one year. and be fined in any sum not ex
eeeding five hundred dollars.

~ec. 77. If any jailor or other officer shall volun
tarily suffer any prisoner in his custody, charged with or con
yicted of any criminal offense, to escape, he shaH suffer, un·
less the prisoner so escaping be charged with or convictf'd of
any eapital offense. the tikI::' punishment and penalties as the
prisoner 80 suffered to (,SCHIll:' waf" sentl'nced to, or would be
liable to suffer upon convic-tion for the C'l'ime 01' offense where
with he stood charged; and if tlit' IH'isltllE'l' 'vus charged with
or convktt-'d of;l (·:~,,·tid ~i :'~. i'lllwisoned in the
penitentiary not more than twenty years nor less than five
Tears.•

~(l('. 7~. If any jailor or other oflict'l' f"hall. through
negligence, suffer any prisoner in his custody, upon convic
tion or upon an;v criminal eh:u'g-e to escape. or shall willfully
refuse to receive into his custod~- any prisoner lawfully com·
mitted thereto. or allY cdmimll c:haJ'ge or COlHietion. or on
any lawful process whatever. he shall on conviction thereof.
be imprisoned in the count~· jail not more than two years, and
be fined not more than fin' hundred nor less than one hundred
dollars. 0/' fined oniv.

•
R(>(·. 7fl. E .... t-'J·y ppT's~m who J':hnll ohstJ'nrt the execution

of any leg-al proc-ess. or who. on being required by any mar
shal. sheriff, or their deputies. or by an.Y coroner, constable,
or any consenator of the peac-e. to assist him in the execu·
tion of his office, or in the seryice of any process, shall fail
to obey. without a valid eause for not obeying, shall. on con.
yiction thereof. be fined in any snm not exceeding one thou
sand dollars.

Ref'. ~O. If ~lnY ofi'h,pr anthfwizt'd tel Rervp process.
shall willfully and corruptly refuse to execute any lawfnl pro
cess to him directed. and requiring him to apprehend or confine
any person charged with or convicted of any offense or shall. ,
willfnllv and· corruptly omit or delay to execute such procesFI
whereby such person shall escape and go at large. he !Shall,
on conviction thereof, be imprisoned in the county :jail not more
than one year, or be fined not exceeding three hundred. nor
less than fifty dollars.

~f'(,. 81. If any !'heriff. jailor 01' otlwr offi('PI' shall
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be guilty of willful inhumanity or oppression to any prisoner
under his care or custody, he shall, on conviction thereof, be
imprisoned in the county jail not more than one year norles~
than one day, and be fined in any sum not exceeding one thou·
sand dollars.

~e<:. ~:!. If any officer shall \\'illfully fail to pel'
form any duty within the time and in the manner prescribed
by law, or shall do any act which he shall be speciall.r pro
hibited from doing by law, he shall. on conviction thereof, be
fined in any sum not exceeding one thousand dollars. to which
may be added imprisonment in the county jail fOJ' any length
of time not exceeding six months.

Hee. ~3. If any ofticl:'r or person requi!'ed hy law
to collect, disburse, receive or keep any public money, shall
willfully neglect or refuse to pay over such money at the tilliP
prescribed by law, or shall willfully refuse to pay nny warrant
lawfully drawn. he shall. oneonvietion thereof. be imprisoned
in the county jail not exceeding onp Yf>ar nOl' Ipss than om'
month, or be fined in any sum not exc!:,pding th'!:' thousnnd dol
lars.

~t'(,. ~-!. If any auditoJ' ~hall ku()wilJl-.dy i~~UI' ;1I1~

warrant not authorized bv law, he shall. on conviction thereof.•
be imprisoned in the county jail not eX('f'I.'fling one year. and
be fined in an:y sum not exceeding one thousand dollars, nt' be
fined onl v.

~

Rt'(·. 85. E,-pJ'y W'J'sou "'ho shall otlkiatl-· in an~'

place of authority, without being legally authorized. shall be
deemed guilty of usurpation. and upon conviction thereof. be
fined in any sum not exceeding one thousand dollars.

Re(·. ~(i. If allY IH-'J'SOIl ('lpc-t(·u OJ' appoiutpd 10 an
office, or his deputy. "ball perform any of the duties of i"uch
office. without having taken an oath a" pr!:'scribed by law. or
before having given and filed the bond !'eQuired of him. and
in the manner prescribed by law. he !"-hall. upon conviction
thereof. be fined in any sum not exceeding one thousand dol·
lars.

8f'c. ~7. If any officf'!"'. WhORP fpp!" aJ'p "ta1"f·d h~-

law. shall corruptly exact or lO'xtort any greater feeR for any
service!"- than bv law arlO' stated and allowlO'o. or shall lev,\'. oe·

•
mand. rlO'ceivlO'. or take under color of his office. any bond. bill
or note. or other assurance or promif::e whatf'ver. Recurillg the
navmt>nt of a greater !"-um of money for any sprvice than he is
bv'law anthorized to demand or receive. he shall. on conviction
thereof. be imprisoned in the ('nunh" iail not exceeding ·-one
veal'. and be fined in anv sum not excPc'fling one thousand dol·
• •

In rs.
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Of Offenses Against Pu blic Policy.

277

~e(;. ~~. E \'er.y persoll W110 ~hall ered, or cantinue
and maintain any public nuisance, to the injury of an)" part of
tile citizens of tilis 1'erritory, sl1a11, upon conviction thereof,
be fined in any sum not exceeding one t110usand dollars.

:-iec. ~!.l. If any pel'son s1J.all maliciously, wit1J.out
probable cause, attempt to cause an indietment to be found, or
ot1J.er pros.ecntion for any crime or misdemeanor, to be com
menced against any person, or if two or more persons shall
conspire toget1J.er for that purpose, the person so sought to be
indicted or otherwise prosecuted being innocent, such person
or persons so offending shall, on conviction thereof, be im
prisoned in the county jail not exceeding six months, and be
fined in any sum not exceeding one thousand dollars.

Sec. !JO. Every person who shall, by himself ai'
agent, transact any business, or do any act, without a license
tilerefor, where such license is required by any law in this Ter
ritory, shall, on conviction thereof, be tined in anJ' sum not
exceeding five hundred dollars, and in all such cases where
the principal is prosecuted, his agent may be compelled to tes
tify; and wilen the agent is prosecuted, the principal may be
compelled to testify.

Sec. !)l. Every person who shall excite quarrt'1s 01'

laws-suits among the citizens of this Territory, shall be deemed
a common barrator, and, upon conviction thereof, shall be im
prisoned in the county jail any length of time not exceedin~ six
months, and be fined in any sum not exceeding five hundred
dollars, or fined only.

Sec. !l2. If any person shall fraudnlently caUSt', CIt

attempt to cause, any elector, at any election pursuant to law
in this Territory, to vote for a person different from the one he
intended to Yote for, such person so offending shall be fined
not more than one hundred, nor less than ten dollars.

~ ...('. mt If any pleetol' shall voh- or attempt to
vote more than once at any election, or shall knowingly band
in two or more tickets together, or having voted in one town
ship, precinct or county, shall afterwards, on the same day,

•
vote or attempt to vote in another township, precinct or coun-
ty, such person shall be fined in any sum not exceeding fifty
dollars, and be incapable of voting at any election. or holding
anv office for two veal'S thereofter.• • •

~(>~. 94. If any inspector, jlldgf', or derk of an
election shall attempt to induce. by persuasion. menace, or re
word, or promise thereof. an~· elector to vote for any person,
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such l'erson, so offending, shall be fined in any sum not ex
ceeding uile lllllldred dollars.

~ec. HG. If any person knowing that he does 11ut
possess tlle legal qualifications of a yater, at any election au
thorized by law to be held in this Territory for any office what·
eyer, sllall Yote at such election, such person so offending ~balI

be fined not more than one hundred nor less than five dollars,
~ec. Uti. If any judge, inspector, clerk or other

officer of an election, shall open or mark by folding or other·
wise, any ticket presented by such elector at such ~Iection, or
attempt to find out the names thereon, or suffer tIle same to be
done by any other person, before such ticket is deposited in
the ballot box, such person, so offending, shall be fined in any
sum not exceeding one hundred dollars.

~Pt. 97. If any p('rson ~haJJ use any threats, men·
aces, force, or any currupt means, at or previous to any elec
tion, held pursuant to the laws of this Territory, towards any
elector, to hinder or deter such elector from voting at sucb
election, or shall directly or indirectly offer any bribe or reo
ward of any kind to induce an, elector to vote contrarv io his

C/ ..' '"

inclination. or shall on the day of plection give any public
treat, or authorize any person to do so. to obtain votes for any
person. such person so offending shall bp fined in any sum not
exceeding five hundred dollars. and be incapable of holding
any office for two J'ears af'tp[' condetion then·of.

~P(". !l8. En-'I'Y person who shall st'll allY lottpry
tickets, or share in any lottery, for the division of propert~

to be determined by chance, or shali make or draw any latter)
or scheme for a division of property, not authorized by law.
on conviction thereof, shall be fined in any sum not exceeding
five hundred dollars.

~PI'. !In. EYt'ry person who shall deal at the game
of cards called faro or monte or other banking games. or shall
"et up, keep or exhibit· an E. O. or roulette table or shume
board, or any gaming table whatever, for the purpose of gam·
ing. or shall have in his possession. to be used for such purposes
any gaming device whatever, shall, on conviction thereof. be
fined in any sum not exceeding one thousand dallal'S.

~P('. 100. K'i'f>ry person who shall SUffN any gaming table,
hnnk or gambling device prohibited in this chapter, to b.-~ kept
Ol' exhibited. or used for the purpose of gaming in any house,
huilding, steamboat, raft, or other water craft, lot, ;yard, or
<rarden. to him belonging, or by him occupied, or of whjch be
has the control. shall. on conviction thereof, be fined ill any
sum not exeeeding' five hundred dollars.

~ec. 101. If the taker up of estray property shall
convert the same to hls own use. before thE' title thereto ~~hnll
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vest in him according to law, or if he shall knowinglJ and
willfully violate any of the pro,-isions of the law regulating
the taking up of estrays, such person, so offending, shall be fined
in any sum not exceeding 1ive hundred dollur8, and not less
tllan double the value of such estray property.

~ec. 102. Every persoll w1l0 shall in auy wanner ob
struct any public highway, turnpike, plank road, or brid~e, or
injure any material used in the construction of such road or
bridge, shall, on conviction then-of, be fined in any sum not
exceeding five hundred dollars.

t::;ec. 103. Every master, or .mate, or other officer, or
other person, belonging to or, in charge of any vessel. who
shall discharge or cause to be discharged the ballast of such
vessel into the navigable portions 01' channels of any of the
inlets, bays, harbors, or rivers within, 01' bordering on this
Territory where the water is less than ten fathoms deep,
shall on conviction thereof be fined in any sum not exceeding
one thousand dollars: Provided, That nothing in this act
shall be so construed as to prevent any such person from dis
charging ballast from such yessel on the beach at 01' above
half tide in all waters where the tide ebbs and flows, and that
no balla~t shall be discharged on any of the flats included
within the boundary of any town site or extension thereof.

~Pl:. 104. Every person who shall in any manner
obstruct the navigable portion 01' channel of an:r bay, hat'bor,
or river, or stream, within or bordering upon this Territory,
navigable and generally used for the navigation of vessels,
boats, or other water-crafts, or for the floating down of Jogs,
shall, on conviction thereof be fined in any sum not exceeding
five hundred dollars: Provided, That the placing of any mill
dam or boom across a stream, used for floating saw logs, shall
not be construed to be an obstruction to ·the navigation of.
such stream, if the same shall be so constructed as to aHow
the passage of boats or logs without unreasonable delay.

~ec. 105. If any auditor. treasurer. sheriff. assessor
or county commissioner shall purchase, exchange, or receive
in payment, during his term of office, any TerL'itorial or county
order, or demand, for less than the amount of such order or
demand, on conviction therf'of. shall be finf>d in am- sum

•
not exceeding one thousand dollars.

~ec. 106. If any superyisor of roads fail to k(~('p lJis
highwa)'s and bridg-es in his road district in as good repair as
the available labor or other means of such district will enable
him to do, or fail to discharge any other duty required of him
by law. he shall. on conviction thereof. be fined in anv sum not
excf>eding two hundred dolla rs, and upon prosecntion for neg-
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lecting to keep a highway in good repair, it shall be snfficient
to prove that such highway is commonly reputed as such.

~ec. 107. If any clerk of a district court, or any
other person, shall be guilty of any fra ud, either by practicing
on a jur,r box previously to a dratt, or in chang'ing a juror, or
any way ill drawing of jurors, he shall, upon conviction there
of, be tined in any sum not exceeding five hundred dollars.

~ec. 108. If any ferryman, f(>rry owner, ferry keel'
er. or keel'er of a toll bridge or toll gate, himself, or by any
person in llis employment, shall demand or receive any greater
fees on account of ferriage or toll. than is, or may be fixed by
law, or bJ the proper board doing county business, as the rates
of ferriage or toll to be received b.y such person, upon convic
tio'} thertof, he shall be fined in any sum not exceeding one
hundred dollars, or be imprisoned in the county jail not ex
ceeding une month.

~e('. l09. .-~nJ· person authorized by the laws of this
Territory to join parties in marriage, who shall knowingly join
in marriage any parties contrary to the provisions of the law
regulating marriages, shall, on convietion thereof, be fined in
any sum not exceeding one thousand dollars.

~ee. 110..lny lwrson having joined parties in mar
riage who shall fail to return a certificate thereof, within the
time prescribed by law, shall be fined in any sum not exceedin~
three hundred dollars.

~e(·. 111. EveJ',\' 1)(:,rson who shall nndeJ'ta];:(> 10
join parties in marriage, knowing that he is not authorized so
to do. shall, upon conviction thereof. be imprisoned in the
county jail not more than three months or fined in any sum
not exceeding five hundred dollars.,

ReI'. 112. If. any person haYing knowledge of Ow
commission of any crime .shall take any money, gratuity, re
ward. or any engagement therefor. upon an agreement or un
derstanding, express or implied. to compound or conceal such
crime. or not to prosecnte therefor. he shall, on conviction
thereof. be imprisoned in the county jail for any length of
time not excel"ding onl" year, or be fined in any sum not ex
('Pl"ding one thousand dollars.

CHAPTER VII.

Of Offenses .lgainst ~forality and Decency.

Rl:'C'. ll:t EVl:'ry pl:'T"son who. under promise of malTiage,
shall haH' illicit carnal intercourse with any female of good
repute foJ' chastity. Huder the age of twenty-one years, s11a11
be deemed guilty of seduction, and upon conviction thereof,
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~ilall be impriscned in tile pcnitentiar.r for not more than ten
veal'S nor less than one ~-ear, or be imprisoned in the county
Jail not exceeding one ;year, an d be fined in any sum not ex
ceeding five hundred dollars, but no conviction shall be bad
under the provisions of this l:>ection on the testimony of the
female seduced, unsupported by ot11er evidence: Provided.
'1'l1at the subsequent intermalTiage of the parties ma~- be
pleaded in bar of a condction.

~ee. 114. Eyer." person who shall Ih-e in OP('U and
notorious adultery or fornication, shall, upon conviction there
of. be imprisoned in the county j ail not ex:ceeding three
months, or be fined in any SUlll not eX:<:t:.·eding fin' hundred 601
lars. or fined only.

~et. 115. All persons being with in thl:' degTees of tonsan-
guinity in which milniages i:u"e pl'ollibited, or declared by law
to be intestuoll~j and void, who, knowlllg such consanguinity.
811all intermarry with each other, shall be deemed guilt~' of
incest, and upon conviction thereof, shall be imprisoncd in
the penitentiary not more than two years, or imprisoned in
tile county jail not more than one ;year, and fined in any sum
not exceeding fh-e hundred dollars.

Ret. lllL If aD~" persoll ·w110 J~nowingly has a f, H"Hlt:,r
husband or wife living, shall Iuarry another, h.e or she shall
be deemed guilty of the crime of polgamy, and shall, upon
conviction thereof, be imprisoned in the penitentiary not more
than foul' yeal's p.or less than oue ;yeal', and be fined in any sum
not exceeding fh'e hundred dollars: Provided, That the pro
visions of this section shall not ex:tend to any person whose
husband or ,,,if0 shall haye been continuousl"\' absent from•
the other, without haYing been heard from for the space of
five years before such marriage, or to an~' person who shall
ha,-e been di "orced.

Sl:'l:. 117. En'l'y person who sllall be guilt.'" of notorious
lewdness or other public indecency, upon conviction th~reof

shall be imprisoned in the count." jail not exceeding six
months, and be fined in any sum not exceeding fiye hundred
dollars. or fined only.

. .'
See. 118. EYer,\" person who shall print, publish, selL

or distribute any boo};:, or any pamphlet, ballad, printed paper
or other thing, containing obscene language or obscene prints.
pictures, figures or descriptions, or shall introduce into anv
family, school, or other place of ed ucation, or shall buy pro
cure, receive ?r have in his possessi?n any such book, p~mph
Jet. ballad, prlDte~ ~a.per or o~her th~ng, eithe~ for the purpose
of I~an, sale, exhibitIon or cIrCUlatIOn, or With the intent to
i';ltroduce the same into any family. school, or place of educa
tIOn, or shall expose the same to public view, shalL on convic·
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tion thereof. be imprisoned in the county jail not more than
six months, or be fined in any sum not exceeding five huudred
dollars.

Ree. lln. If any person not being lawfully author
ized, shall willfully dig up. disinter, remove 01' com'ey away
any human body, or the remains thereof, or shall knowin~d.v

aid in such disinterment. I'emoyal, or conveying away. e\-ery
such ofl'ender and every per'son accessory thereto, either before
or after the fact. shall. npon conviction thereof. be imprisoned
in the county jail not excf>eding one yea I', and be fined not ex
ceeding onf' thon~and dollars. or fined onlv.

•

Ree. 120. En>ry pf'rson who shall willfully di~til!'

ure, injure or remove any tomhstone. monument. fence, tree
or shrubberv around or within ~nv cemeterv. or shall use ~uch. ,.

cemetery for any othf'I" pUl'po~e thfln a burying ground, hI' ~ha II.
npon conyiction thf'I'eof. bf' imnri~onf'd in the ('ount:v jaIl not
pxcef'din!! six months. ano hf' finf'o in any sum not exceeding
the hundrf'o dollar8. or shall bf' finf'd onh.,

Rf'f'. 121. En>ry pprl'on who ~hall ('J'uf'lly USf'. hf'at, tOl'
ment. o,prloail or o\-prdriyf' flny hor8e. ox. mule OJ' other ani
mal. whf'thf'r bplon!"ing to himl'f'lf or to another. ~hall. unon
conviction. be finf'o in f1n~- sum not f'xcf'edinl! thrf'f' hllnoreif
if 011 fI I'l'.

CHAPTER YIll.

Of Offenses .~gainst Public Hl:'alth.

~ee. I:!:!. Evl:'l'y 1'1:'1'8011 who shall knowingly :-::l,1I

any kind of diseased, corruptt:d or unwholesome provisions,
whether for meat or drink, without making the same fullJ
known to the buyer, shall, on conviction thereof, be imprisoned
in the county jail not more than one ~'ear, and be fined not ex
ceeding one thousand dollars, or fined only.

~ec. 12H. EYl:'ry apotlH'ea ry, dmggist or otht'l' 1'l'l'

son. who shall sell and deliYer any arsenic, corrosive. subli
mate, prussic acid, strychnine or other active poison, without
having the word "poison," and the true name thereof ill En
glish written or printed upon a label attached to the vial, box
or parcel containing the same, shall, on conviction thereof, be
imprisoned in the county jail not more than ~;jx months, and
be fined in an)" sum not exceeding one hundred dollars, or
fined onlv.

Ref'.' 1~4. If nuy physidan or othf'r }Jl->},sou, ",11;1,· ~~~

a state of intoxication. :shall prescribe any poison, drll;:' "
other medicine to another person to his injury, he shall. on
con,iction thereof, be imprisoned in the connty jail for an:v
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length of time not exceeding one year. and fined not exceeding
five hundred dollars, or fined only.

Sec. 1:25. Ever,," pel'son who shall sell or p:in' to a minor.
or person under the age of twenty-one .war~, inroxicating Oi'

spirituous liquor. after being- requested 'not to do so b,'- the par
ent or guardian of such minor. shall be deemed guilty of a
hio-h misdemeanor, and 011 conviction thereof. shall be fined in

l:'> .

anv sum not exceeding one thousand dollars. and shall be
imprisoned in the county jail for any HIlle not exceeding six
months; and in ease such person has a lieense to sell Ii'1uor
l,;uch lict'llSP shall be revokE'd.

CHAPTER IX.

Of Principals and Accessories.

Sec. 12ti. ~ 0 distinction shall exist between an ac
cessory before the fact and a principal, or between principals
in the first and second degree, and all persons concerned in
the commission of an offense, wllether they directly counsel
the act constituting the offense, or cOllnsel, aid and abet in its
commission, thougll not present, shall hereafter be indicted,
tried and punished as principals.

Sec. 127. Eyery person not standing in the relation
of husband or wife, parent or grand parent, child or grand
child, brother or sister, by consanguinity or affinity to the of
fender, who, after the commission of any felony, shall harbor,
conceal, or maintain, or assist any principal felon or acces
sory before the fact, or shall give the offender any other aid,
knowing that he had committed a felony, or had been acces
sory thereto before the fact, with intent that he shall avoid or
escape from detection, arrest. trial or punishment, shall be
deemed accessory after the fact, and shall, on conviction there
of, be imprisoned in the county jail not more than one ~vear,

or be fined in any sum not exceeding five hundred dollars.
Sec. 128. Every person who shall become an acce8

sory after the fact to any felony, may be indicted, convicted
and punished, whether the principal felon shall or shall not
have been convicted previously, or shall, or shall not be amen
able to justice by any court having jurisdiction to try the prin
cipal felon, and either in the county where such person shall
become an accessory or in the ('ounty where such principal
felonY shall have beeD committed.

•
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CHAPTER X.

Of Fines.

Sec. 129. Ail fines imposed on any person by the prod
sions of this act where the same shall be collected, shall be
paid to the coun~'y .treasurer as school funds of the eounty
where such c~nvIchon shall have been had, who shall gi,e
duplicate receIpts therefor, one of which shall be filed with
the county auditor; and all officers refusing or n~glectin~ to
pay over .any fines within. one. m.onth after they shal,l b.aye
been receIved. shall, upon COnYldlOn then'of, be fined III four
fold the aI11'Ount of s\1eh fint's so reeeived.

CHAPTER Xl.

General Pr-ovlsions Relative to Crimes and Pu~ishlllel1ts,

Sec. 130. \ Ylwn a publie offense has bet:'n cOllllllitted
partly in oUf' count,)' and partl,)' ill another, or the act or effects
constituting or requisite to the consummation of the otfense
occur in two or more counties, the jurisdiction is in ~ither

county.
Sec. 131. Offenses conlluittpd on the boundar,r line

of two counties, or within one hundred rods of the dividing
line between them, may be alleged in the indictment to have
been committed in either of them, and may be prosecuted and
punished in, either, county. .

Sec. IH2. \\ hen property taken III one county by
burglar,)', robbery, larceny 01' embezzlement, has been brought
into another county, the jurisdiction is in either county.

See. ] ;·m. If any mortal wound is g-iven, or poison
administered in one county, and deaTh, by means thereof, en
sue in another, the jurisdiction is in either.

Sec. IH4. In the prosecution of any offense l'om·
mitted upon. or in relation to. or in any way affecting any real
estate, or any offense committed in stealing. embezzling. de·
stroying, injuring or fraudulently receivin~ or concealing- an~'

money, goods, or other personal estate. it shall be sufficient.
and shall not be deemed a variance, if it be proved on trial that
at the time when such offense was committed, eithf'l' the aetual
or cOllstructive possession. or the g-eneral or special property
in the whole, or any part of ~uch real or personal estate. was
in the person or community alleged in th!" indictmE'nt or other
accusation to be the owner thereof.

RN'. l~fi. 'Vhen the term "pf'r~on" or other word i;:
used to designate the party whose property is the 8ubjE'ct of
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an offense, or against whom any act is done with intp-nt to de
fraud or injure, the term may be construed to inclUde the
enited States, this Territory, or any state or territory, ot any
public or private corporatio~. as ~ell as a!1 indi:viduaI.

See. li~6. Every term III thIS act llnplymg one only,
~hall, when required, be construed to mean two or nlOre, and
any term implyin~ two 0[' mOl"e, shall also be construed to
mean, when required, but one except in cases where two or
more are necessary to constitute the offense. and e,,rery term
implying sex, shall, when necessaJ'y, be construed to meaD
both or either.

Sec. ]37. No offense committpd tlg-ainst the laws hereto
fore in force, shall be affected by the provisions of this act, ex
cept where any punishment ma;v have been mitigated b:v those
provisions, they may be extended and applied to any judgment
her'eafter to be pro"nounced.

Ree. 12Ft No proseeution for <1n~- offensp co-mmitt:ed. shall
he affep.tf'd by the provisions of this act. f:'xcept that the pro
ceeding' in" such prosecution shall be eonformed when neces
sa ry, to the provisions of the act regulating proceedings in
criminal prosecutions. "

Ree. ·129. Ro far as the jurisdiction of offenseR co~·

nizable by the district l'ourt. and tlle trial of criminah is con
cerned, each judicial di~trict shall con~titute one connty: and
whenever in this act the word "conntY" or "dh::trif't:" OCCUT"' ••

thev shall be constrl1Pd to melln either" "di!::trict" or '''countv.''
whenever snch construcfion ~hall be required to carry into
('fl"ect and conform the practice of 1:he courts to the act of
congress, llppron>d A ug:'ust In. 185n.,

CHAPTEH XII.

Of Search "'arrants and Proceedin~s Tbereon.

~ec. 140. \Vhen complaint shall have been Inade on
oatll, to any magistrate authorized to issue warrants in crim
iual cases, that personal property has been stolen or embez~Jed
or obtained by false tokens or pretenses, and that the com
plainant believes that it is concealed in any particular house
or place, the magistrate, if he be satisfied that there is reason
a ble cause for su eb belief, shall issue a "Warrant for su eh prop
erty.

~

~ec. 141. Any such magistratf", when satisfi.€d that-
there is reasonable cause, may also, up~n like complaint made
on oath, issue sear<:b warrant In the following cases, to-wit:

1. To search for and seize any eountedeit: or sjmrious.
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coin, or forged instruments, or tools, machines or matel'ials,
prepared or provided for making either of them.

2. To search for and seize any gaming apparatus uSl',1 OJ'

kept, and to be used in any unla wful gaming house, or in uny
building, apartment or place, resorted to for tIle purpose of
unlawful gaming.

Sec. 14~. All such warrants shall be directed ~o

the sheriff of the county, or his deput,Y, or to any constahle of
the county, commanding such officer to search the hOllse or'
place where the stolen property or other things for whicb be
is required to search are belieyed to be concealed. which place
and property, or things to be searched for shall be designated
and described in the warrant, and to bring such stolen proper
ty or other things. when found. and the person in ",hose po!'!
session the same shall be found, before the magistrate who
shall issue the warrant. or before some other magistrate or
court having cognizance of the case.

~ec. 14:-t \Yhen any officer in till" f>xerutiOD of :.1
•

search warrant shall find an:v stolen or embezzled propert~.. 01'

shall seize any other things for which a search il': allowed by
this chapter. all the property and things 80 seized. shaH hr
safely kept by the direction of the court or magistrate. so long
fl 8 shall be necessary for the purpose of bein!.! produced in evi
dence on anv trial. and as soon flS mav be afterwards. all ~mrh. .

!'ltolen ~nd emhezzled nron(>rty !'!hllll h(> 1'01':torf'O to tIl(> nwnpr
th(>reof. llnd all oth(>r thinO's seized hv virtuf' of 1':11ch Wll I'rant
shall he rlpstroverl nurler direl"tion of the conrt or magisr1'atp.

CHAPTER XIII.

Demanding Fugitives From Justice.

St'c. 144. 1'he Governor' of tIlis Territo1'\" rna\'. ;11• •
any case authorized by the constitution and laws of the United
States, appoint agents to demand of the executive authority ~f

any state or territory, any fngitive from justice, or any .-.ther
person charged with felony or any other crime in this Terri
tory, and whenever an application shall be made to the nov
ernor for that purpose, the prosecuting attorney or any Cllher
prosecuting officer of the Territory, when required by the Gov
ernor. shall forthwith investigate the ground of such applica
tion and report to the Governor all material circumstance~
which may come to his knowledge, with an abstract of the evi,
dence and his opinion as to the expediency of the demand. but
the Governor may, in any case, appoint such agents without
requiring the opinion of, or any report from the prosecuting at
torney, and the accounts of the agents appointed for such :Jur-
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pose shall in all cases be audited by the Territorial auditor and
paid' from the Territorial treasury..

Sec. 145. When a. demand shall be made upon the
Governor of this Territory by the executive of any state or ter·
l"itor'Y in any case authorized by the constitution and laws of
the U~ited states, for the delivery over of any person char~ed
in such state or territory with treason, felony or any other
<:rime, the prosecuting attorney or any other prosecuting.of
ticer, when required by the Governor, shall forthwith investi
g-ate the ground of such demand, and report to the GovernOJ
all material facts which may come to his knowIedJ!':e as to thl
situation and circumstances of the person so demanded, €'spe
dally as to whether he is held in custody or is under !'ccog
nizance to answer for any offense against the laws of this Ter
ritorv or of the United States, or by force of any civil process,
and i:dso whether such demand is made according to law, so
that such person ought to be delivered up; and if the Governor
be satisfied that such demand is conformable to law and on~ht

to be complied with, he shall issue his warrant under the "'eal
of the Territory, authorizing the agents who make such de
mand. either forthwith or at such time as shall be designated
1)\' the wal'rant, to take and tralH'lport such person to tile line
of the Tprl"itol'.v at the expense of such agpnts, and shall also
by F:1H'h warrant l'(>lluirf' the civil officers within this Terrltory, ,
to afford all needful assistance in the pxpention thereof.

:4('1'. l·!(i. "']wue,'t'l' nn." p..,r'nm shall be found witl.. ·
in this Territory ehaT'ged with an offense committed in any
state or territol'V. and li .. ble bv the constitution and laws of, .
the rnited~tates. to he delh-ered 011 the demand of the execu
tin> of such state or territor.". any court or magistrate anthor
izeil to issne warrnnts in criminal cases, may. upon complaint
under oath, setting forth the offensf', and 8nch other matters
as He necessar:v to hring the offense within the provisionr:: of
law. issue a warrant to bring the person so charged bpfore
the same or some other court. or magistrate. so authorized
within the Territory ,to answer such complaint as in other
ea Sf'S,

Rpf'. 147.· If. upon the examination of the person
charged, it shall appear to the court or magistrate, by proof in
nildition to the oath of th(" complainnnt. that there is !"f'as
onflhle cause to believe that the complaint is true. and that
!'nell person may bp lawfully demanded of the Governor. he
!'hall. if not dlOrged with a capital crime. be required to rccog
nhr.e with sl1ffident flureties. in a reasonable sum. to appear be
forI' such court or magistrate at a. future day, allowing a T'eas
0nflhlp time to obtain a warrant of the expentivp. and to 3hide
the ordE'r of the court or magistrate. and if such person shaD
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not so recognize, he shall be committed to prison and there be
detained until such day, in like manner (lS if the offense charged
had been committed in this Territory; and if the person so
recogniting shall fail to appear according to the couditions of
his recognizance, he shall be defaulted, and the like proceed
ings shall be had as in the case of other recognizances-entered
into before such couet 01' magisteate; but if such person be
charged with a capital crime. he shall be committed to prison.
and there be detatined until the day so appointed for his ap
pearance before the court or magistralt'.

~pe. 148. If the person 80 recognized 01' cOl1uuitrt"d
shall appear before the court or magistrate upon the daY 01'-

• v

dered, he shaH be dIscharged. unless he be demanded by some
persons authorized by the warrant of the executive to receive
bim, or unless the ccurt or ma~istrate shall see cause to com
mit him, or require of him to recognize anew for his appear
ance at some other day; and if. when ol'dei'ed. he shall not so
reco~nize. he shall be committed and be detained as before
provided. Whenever the person so appearing shall be recog
nized, committed or discharged, any person authorized by the
warrant of the executive ma.v at all times take him into cus
tody, and the same shall he a discharge of the reco~nizance,

if any, and shall not be deempd an escape.
~p~. ]49. Thp complainant in sneh eases shall lw

answerable for the ~l'ctllal costs and charges. find for the PHP'

port in prison of any person so committed. and shall adnmcp
to the jailor one week's board at the time of commitment. ano
folO fro.... week to week. so long as snch perRon shall rpmn:n in
iail: and if he fails to do 80. the jailor may forthwith disf'll:ll'g'P• •

the person from his ('ustodT.

CHAPTER XYJ.

Proceedings to Preyent the Commission of Crinws.

See. 150. Justices of the peace shall ha H' pOWt'j'

to cause all laws made for the preservation of the public lwuet'
to be kept; and in the execution of that pCHver ma~- requirl'
persons to give secnrit:,- to keel' ~the peace, for their- good
behavior. or both, in themunller herein proYided.

See.' 151. "'heneYer eompiaint shall be mad!:' 10
anv suoh magistrate, that any person has threatened to COlll

mit an offense against the property or person of ullotht'l'. the
magistrate shall examine the complaint, and any witnt'ss who
mav be produced on oath, ana reduce suoh complaints to writ
in, ~and cause the same to be subscribed by the complainant.

Sec. 152. It shall be the duty of eveQ' lUagi~tnl\I'
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t'xawining a party charged with an offense, or with an inten·
tion to commit an offense. to examine all the witnesses he,

shall deem material, and reduce their testimon~' to writing, a·
t:oPJ of wl1ich, whether the accused is discharged, committed
or held to bail, or shall take an appeaL he shall transmit to
the clerk of the court haYing jurisdiction of the offense.

Rec. 153. If, upon the exam.inatioll, it shall appear
that there is just cause to fear that suell offense may be com
mitted, the magistrate shall issue a wan'ant under his hand,
reciting the substance of the complaint and requiring the
offic<:'r to whom it may be directed. forthwith to apprehend
the person complained of and bring him ht'fore such magis
tratt' or some otlwr magistrate, or court haYing jurisdiction of
the canSl'

Sec. 154. The magistrate before whom any person
is bI'ought upon charge of ha dng madt' threats as aforesaid,

~. .

shall. as soon as may be, IlPar and ex~mine the complaint.
And if it shall apppar that thNe is jnst canse to fear that any
J'uch offense will be committed by the part~· complained of
ilp shall be required to enter into recognizance with sufficient
tmreties, in such sum as the magistrate shall direct, towards
.all the pE:'ople of this Territory, and espeeially towards the per
i'lon requiring such securit;y, for such term as the magistrate
shall order, not exceeding one ~'ear, but ill' shall not be or
dered to recognize for his appearance at the distriCt court
unless he is charged with some off~nse for which he ought to
be held to answer at said court.

•
~t'(,. 155. If the person so ordered to recognize

shall fail to enter into such recognizance, the magistrate shall
commit him to the count~· jail dnring the period fol' which he
was ,'eqllired to giYe security, or until he shall so recognize,
stating in the warrant the cause of commitment with the sum
and time for which security was required.

Ret. 15(;. If, upon examination, it shall appear
that there is not just cause to fear that an;r such offense will
bf' committed by the party complained of, he shall be forth·
with discharg~d; and if the magistrate shall deem the com·
plaint unfounded. frivolous or malicious, he may order the
complainant to pay the costs of prosecuti'on. who shall there
upon be answerable to the magistrate and the officer for their
fees, as for his own debt.

Sec. 157. When no order respecting the eost is
made by the magistrate, they shall be allow~d and paid in
the same lI1anner as costs before justices in criminal prosecu
tions: but in all cases wher€ a pe.rson is required to give good
securlt~· for the peace, or for hiS good b~hayior, the ill'agis-
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trate maJ further order that the costs of proescution, or any
part thereof, shall be paid by such person, who shall stand
committed until such costs are paid, or he is otherwise legally
discharged.

Sec. 158. All appeals in criminal complaints from
a justice of the peace s'hall be had and taken to the district
court when sitting for the transaction of cdminal business.

Sec. 159. The magistrate, from whose order an appeal
iii so taken, shall require such witnesses as he may think nec
essary to support the complaint to recognize for their appear
ance at the court to which the appeal is made.

Sec. 160. The court before which such appeal is
prosecuted, may affirm the order of the justice or discllarge
the appellant, Oi' may require the appeHant to enter into a
new recognizance, with sufficient sureties, in such sum and
for such time as the court shall think proper, and may also
make such order in relation to the costs of prosecution uS may
be deemed just and reasona'ble.

Sec. 161. If any party appealing sllall fail to lJL"ose
cute his appeal, his i'ecognizance shall remain in full forct'
and effect as to any breach of the condition, witllout all affir
mation of the judgment Oi' order of tile magistratp, and also
shall stand as a security for costs anJ whicll shall be ol'del'ed
by the court appealed to, to be paid by the appellant.

Sec. 162. Any person committed for not finding Stl reties
or refusing to recognize as required by the magistratt'.
may be discharged by any judge or justice of the peace, on giv
ing such security as was required.

Sec. 163. Every recognizance taken pursuant to
the foreg·oing provisions, shall be transmitted by the magis
trate to the district court for the county, on or before the first
day of the next term, and shall be there filed on record by tile
clerk.

Sec. 164. Every person who shall in the presencp
of any magistrate mentioned in the first section 'of this chap
ter or before any judge of a court of record, make an affray
or threaten to kill or beat another, or to commit any violence
or outrage against his person or property, and every person
who in the presence of 8uch judge or magistrate shall con
tend with hot and angry words to the disturbance of the
peace, maybe ordered, without proce~s or any other pi'?of, to
recognize for keeping the peace or bemg of good behaViOr for
a term not exceeding three months, and in case of refusal may
be committed as before directed.

Sec. 165. Whenever upon a suit brought on any
such recognizance, the penalty thereof shall be adjudged for-
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feited, the court may remit such portion of the penalt)", on the
petition of any defendant, as the circumstances of the case
shall render just and reasonable.

Sec. 166. Any surety in recognizance to keep the
peace, or for good behavior, or both, shall have the same
authority and right to take and surrendf>r his principal as if
he had been bail for him in a ddl cause. and upon such
'Surrender, shall be discharged and exempt from all liability
for any act of the principal, subsequf>nt to such surrender,
which 'would be a breach of the condition of the recognizance,
and the person so surrt>ndered may reeognize anew, with suf·
ticient sureties. before any justice of the peace, for the resi·
dup of the term, and thereupon shall be discharged.

CHAPTER IV.

Of Examination of Offenders, Commitment for Trial, and Tak
ing Bail.

~ec.167. Upon complaint being made to any justice of the
pea{;e, or probate judge, or judge of the district CQurt, in open
court, or in vacation, that a criminal offense has been commit
ted, he shall examin~on oath the complainant, and an~' witness
provided by him, and shall reduce the CQrnplaint to writing,
and shall cause the same to be subscribed by the complain
ant, and if it shall appear that any offense has been com·
mitted of which the district court has exclusive jurisdiction,
the magistrate shall issue a warrant reciting the substance
of the accusation, and requiring the officer to whom it shall
be directed forthwith to take the person accused and bring
him before the person issuing the warrant, unless he shall
be absent or unable to attend thereto, then before sorne other
magistrate of the county, to be dealt with according to law,
and in the same warrant may require the officer to SUDlmon
such witnesses as shall be therein named, to appear and
give evidence on the examination.

Sec. 168. If any person against whom a warrant
may b'e issued for an alleged offense, oommitted in any county,
llhall either before or after the issuing of such warrant, escape
from, or be out of the oounty, the sheriff or other officer to
whom such warrant may 'be directed, may pursue and appre
hend the party charged, in any CQunty in this Territoty, and
for that purpose may command aid, and exercise the same
authority as in his own county. ..

Sec. 169. The magistrate before whom such ac.
cused person shall be brought, wh~ the offense is bailable1
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may at the request of such person, with or without examina.
tion, .allow him to enter into recognizance, with sufficient
suretIes to be approved by the magistrate, conditioned for his
appearance at the next term of the district court havinfJ' cog·
nizance of the offense. e

Sec. 170. If the defeudant shall not enter into
recognizance with sureties, the magistrate shall procE-ed to
hear and examine the complaint, and may adjourn the exam
ination from time to time, uot exceeding in all ten days from
the time such defendant shall ha;ve been brought before him.
and in case of such adjournment, the magistrate may, if tbe
offeuse be bailable, take a recognizance with sufficient sure
ties for the appearance of tbe defendant at such further ex
amination: and if he fail to enter into sucb recognizance, he
shall be ordered into custody until tbe time appointed for sueh
examination.

Hec. 171. vVhenever any person shall be committed 01'

held to bail, charged with a felony, it shall be the duty of the
committing magistrate to recognize the accused, if )leld to
bail, and also such witnesses as are before him upon both sides,
and to summon such other witnesses as may be required. if
within his county, to apvear at tbe next term of tIle district
court to be held in tht' district: Provided, That if, in tlu' opin
ion of the magistrate, the distance to the plaee where the court
is held is such that the parties and witnesst'S cannot I'('ason
ably be required to attend at the next term of the coud, then
he shall recognize and summon them to appear at the next
succeeding term thereof.

Sec. 172. W'henever any person shall be committed or held
to bail, charged with a misdemeanor, it shall be the duty of
the committing magistrate to recognize the accused, if held to
bail, and the witnesses upon both sides who are present before
him, and to summon such other witnesses as both partieS shall
require, if within his county, to appear before the probate
court at its next term, to be holden within the county for the
transaction of criminal businef!s.

Sec. 173. If it should appear upon the whole ex
amination that no offense has been committed, or that there
is not probable cause for charging the defendant with an of
fense, he shall be discharged, and if in the opinion of the mag
istrate, .the complaint was malicious, or without probable
cause, and there was no reasonable ground therefor, the costs
shall be taxed against the party making the complaint.

Sec. 174. If it should appear that an offense has
been committed, of whioh a justice of the peace has jurisdic
tion, and one which would be sufficiently punished by a fine

•
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not lJxceediyg thirt~· dollars, if the magistrate haYing
the complaint is a justice of the peace, he shall cause the com
plaint to be altel'ed, and proceed as in like cases before a jus
tice of the peace, or any other magistrate; he shall certify
tile !Japers with a statement of the offense appearing to be
l'l'oYed, and reoognize the witnesses and the defendant to ap
!'t:'il r bdol'e the llt:'arest justice of the peace, at a time ap
pointed: who shall pro<:eed as herein pro"rided.

~ec. 175. If it avpeul' that a bailable offense has
been committed, the magistrate shall order the defendant to
enter into recognizance, with sufficient sureties, for his ap
pearance before the criminal session of the probate court, and
if he shall not do so, or the offense be not bailable, he shall
('ommit him to jail.

Sec. 176. No justice of the peace shall take a recognizance
hom any defendant charged with murder in the second degree,
manslaughter, kidnapping, arson, rape, or burglary, robbery,
or errand larceny, unless the sureties therein shall be approved

."
by some other justice of the peace, or the probate judge of the

•
count~·; and if the defendant be in custody for not entering in-
to reeognizance of bail, any judge of probate in the county, or
any judge of the district court, may allow him to enter into
recognizance in the amount required, or any amount they may
think fit, with sufficient sureties.

Sec. 177. Any magistrate to whom complaint is
made, or before whom any defendant is brought, may asso
ciate with himself one or more magistrates of the same cOun
ty, and they may, together, execute the powers and duties be~

fore mentioned; but no fees shall be taxed for such associates.
Sec. 178. Where the person arrested is. held to

bail, 01' committed to jail, or forfeits hi~ recognizance, the
magistrate shall recognize the witnesses for the .prosecution
to be and appear at the term of the court to which the party
is recognized, bailed or committed.

Sec. 179. If the magistrate shall be satisfied that
there is good cause to believe that any such witness wilInot
perform the condition of his recognizance unless other secur
it~- be given, such magistrate may order the witne88 to enter
into recognizance with such sureties as may be deemed nec
essary for his appearance at court.

Sec. 180. When any married woman or a minor' is
a material witness, any other person may be allowed to rec
ognize for the appearance of such witness, or the magistrate
may, in his discretion,take the recognizance of such ;married
woman or minor in a sum not exceeding fifty dollars which
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shall be ,-alid and bilading in law, notwithstanding the dis
abilit.r of coverture or minority.

•
Sec. 181. All witnesses required to recognize, either with

or without sureties, shall, if the.r refuse, be committed to the
count,)' jail b.y the magistrate, there to remain until they com
ply with such order, or be otherwise discharged according to
law.

~ec. 182. The testimony of tlle witnesses examined,
shall be reduced to writing by the magistrate, or under his
direction, when he shall think it necessary, and shall be signed
by the witnesses.

Sec. 183. All examinations and recognizances taken by
any magistrate, in pursuance of the proyisions of this law,
shall be certified and returnedb:,' him to the prosecuting attol'
nex, or the clerk of the district court, on or before the first day
of the next term thereof, and if such magistrate shall Hf'gleet
or refuse to return the same, he may be compelled forthwitlJ.
by rule of COllI't, and in case of disobdience, ma~- be proceeded
against by attachment, as for contempt.

Sec. 184. When any person shall be committed to
prison, or shall be und,er e:ramination. or reco-gnizance to an
swer any charge fOl' a misdemeanor for which the party in
jured may have a remed,r by a civil action, except where the
offense was committed upon a sheriff or other officer, justice,
or violently, or with intent to commit a felony, if the pa.rty in
jured shall appear before the magistrate who made the com
mitment or took the recognizance, 01' is conducting the ex
amination, and acknowledge in writing that he has received
satisfaction for the- injury, tbe magistrate may, in his disc['f'
tion, on payment of all eostl:'l whieh may have accrued. dis
charge the recognizance, or supersede the commitment by an
order under his hand, and. may also dischar~e all recogni
zarr~e'and supersede the commitment of all witnesses in the
case.

. See. 185. "Th('n any person underr('co~nizance in
any criminal IH'osecution. ('ither to app('ar and answer befol'e
a justice, or to testif,)' in any court, shall fail to perform thp
condition of any recognizancp, his defa uIt shall be recorded:
and it shall be the duty of the prosecutin~ attorney to pro·
ceed at once, by action against the person bound bJ recogni
zance, or such of them as he maJ elect.

Sec. 186. In all cases where any magistrate shall
order a defendant to recognize for -his appearance before a
jU8tice of the peace or the district conrt, he shall forward with
the papers in the 'case, an ablJtract of the costs that have ac-
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crued in the case, and such costs shall be subject to the final
determination of the case. .

CHAPTER XIV.

Of the Grand .Jury.

~ec. 187. Challenges to the panel shall be allowed
to any person in custody or held to answer for an offense, when
the clerk has not drawn from the jur~r box the requisite num·
Ler of ballots to constitute a grand jury, or when the drawing
was not done in the presence of the proper officers; and such
challenges shall be in writing and verified by affidavit, and
IJroved to the satisfaction of the court.

~ee. 188. Challenges to individual grand jurors
ma;r be made by such person for reason of want of qualification
to sit as such juror; and when, in the opinion of the court, a
f<tate of mind exists in the juror, such aswould render him un
able to act impartially and without prejudice.

:-;el:. 189. If a challenge to the panel be allowed, the
panel shall be discharged, and the court may order the sheriff
to summon from the bystanders and the body of the county a
f<ufficient number of persons to act as grand jurors at such
term of the court.

~ee. 190. If a challenge to an individual juror be
allowed, he shall be discharged and the panel filled.

~ec. 191. The following oath shall be administered to the
grand jury:

"You, as grand jurors for the body of the (district or coun·
ty. as the case may be,) do solemnly swear (or affirm) that you
will diligently inquire into, and true presentment make. of all
such matters and things as shall come to your knowledge, ac
cording to your charge; the counsel of the United States of
America, your own counsel and that of your fellows, you shall
keep secret; you shall present no person through envy, hatred
or malice; neither will you leave any person unpresented
thrvugh fear, favor, affection or reward, or the hope thereof;
but that you will present things truly as they come to. your
knowledge, according to the best of your understandin~ and
according to the laws of this Territory, so help you God."

~ec. 192. A foreman of the grand jury shall lK> ap
pointed by the court, who may remove him and appoint an.
other at any time, and such foreman shall have power to ad.
minister all oaths and affirmations to witnesses who shall ap
pear before such grand jury, and the jury may appoint one of
their number as clerk to keep a minute of their proceedings.

Sec. 193. The grand jury shall be charged by the
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court ~s to the natur~ of their duties, and may at any reason
able tIme ask the advIce of the court as to any legal questions
upon which they may desire information.

~ec. 194. 'l'he prosecuting officer may attend on the
grand jury for th~ purpose of examining witnesses and giv
mg them such adVIce as they may ask.

Sec. 195. The grand jury shall have cognizance as to
offenses against the laws of the United States, and the laws
of this Territory.

Sec. 196. The grand jury shall especially inquire as to
the offenses of any person confined in prison on a criminal
charge; into the condition and mismanagement of the public
prisons in the county; into the willful misconduct in office of
public officers, and shall in their discretion examine the pub·
lie records of the county.

Sec. 197. The grand jury are not bound to heal' eyi
dence for the defendant; but it is their duty to weigh all the
evidence submitted to them, and when they have reason to be·
lieve that other evidence within their reach will explain away
the charge they should order such evidence to be produced,
and for that purpose may cause process to issue for the wit
nesses.

Sec. 198. No indictment shall be found nnle~s

twelve ~rand jurors vote for the finding- thereof.
Sec. 199. No grand juror shall disclose the fact that

an indictment for a felony has been found against any person
not in custody or under recognizance, until such person has
been arrested.

Sec. 200. No grand juror snaIl be allowed to state or
to testify in any court in what manner he or any member of
the jury, voted on any question before them, or what opinion
was expressed by any juror in relation to such question. or
what question was before them; and in charging the grand
jury the court shall remind them of the provisions of this and
the preceding sections.

Sec. 201. Whenever the grand jury shall haw bePll
dismissed at any term of the court for which they shall ha ve
been impanneled, befol'e the final adjournment, they may ~ ..
summ.oned to attend again at the same term. if necessary: :>nrl
if a full jury do not attend, the number may be completed from
the bvstanders.

•
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CHAPTER XYII.

Of Indictments.

"9-- .

Sec. 20:2. Indictments shall be signed by the prosecuting
attorney, and endorsed a true bill, ~nd such endorsement.
signed by the foreman of the grand Jury, and the names of
the witnesses examined before the grand jury, or relied on
by "the Territory, endorsed thereon and returned into open
court.

Bee. 20R The court shall examine the indictments re
turned, and if it appear that the prosecuting attorney has
nea-lected to sign his name, or the foreman of the grand jury
to ~<;;ign the endorsement of a true bill, or that the names of
the witnesses are not endorsed thereon, the court must cause
the proper correction to be made in the presence of the grand
•Jury.

Sec. 204. An indictment shall specify the name of the
court. and the names of the parties. It shall be direct and
certain as regards the party charged, the offense charged,
and the particular circumstances of the !?ffense charged when
necessarv.•

Sec. 205. Xo indictment shall be quaslH'd for a mistake
in the name of the county in the title, for want of an allega
tion of time or place of any material fact, when they have been
once stated in the body of the indictment, nor beca use figures
are used to express dates and numbers. nor for any mistake
in concluding, contrary to the form of the statute or statutes,
as the case may be, or for the omission of the words "force
and arms," or "against the peace and dignity of the Territory
of 'V\,-ashington," or fo·r the want of the signature of the prose
cuting attorney.

Sec. 206. All indictments may be amended by the l'('cord,
and in all matters of form, when the same can be done with
out injury to the substantial rights of the defendant.

Sec. 207. In an indictment for an off(>ni'le committed in
relation to property, it is sufficient to state the name of any
one. or names of several joint owners.

Sec. 208. In pleading a judgment or othpr Mtf'l'll1ination
of a court or officer of special jurisdicHon. it is sufficient to
allege generally, that the judgment or determination wafi duly
made or had before such court or officer; but the facts con
stituting the jurisdiction must be established on the trial.

Sec. 209. In pleading a printe statute. 01' a right derived
therefrom, it is sufficient to refer to the statute by its title,
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and the day of its approval, and the court must take notice
thereof.

.Sec..210. In indictments for perjUl'J, in a judicial pI'a
...:eedmg, It shall only be necessary to set forth in the indict
me~1j th~ names of the parties to the action, in which tIle
perJury IS alleged to have been committed, in what court the
party charged, and by whom, averring such court or officer to
have competent authority, the statement sworn to, in sub
stan'ce, together with the proper averments to falsify the rec
ord on which the perjury may be assigned, without setting
forth the pleading, matter or proceedings, or authtority of
the court or officer, before whom the perjury is alleged to
have been committed, and in an indictment for perjury, in
swearing to any written instrument, or any statement~nwrit
ing, it shall only be necessary to set forth that part of the
instrument alleged to have been falsely sworn to, and to neg-
ative the same with the name of the officer or court before
whom the instrument was sworn to.

Sec. 211. 'Yhen an instrument, which ~s the subject of
an indictment for forgery, has been destroyed or withheld by
the act or procurement of the defendant, and the fact of such
destruction or withholding is alleged in the indictment, and
established on the trial, the misdescription of the instrument
shall be deemed immaterial.

Sec. 212. 1'0 plea in abatement of an indictment shall be
allowed, except for causes, where the defendant, had he been
in custody or under recognizanc€, could han challeng-pd the
panel, or for causes that would be good ground for challenge
to four, or more, individual jurors.

CHAPTER XYIII

Of Proceedings Before Trial.

Sec. 213. 'Yhen an indictment is found, the court
may direct the clerk to issue a warrant, returnable forth with;
if no order is made, the clerk must issue a warrant upon all in
dictments within ten days after the close of the term.

Sec. 214. All criminal process issuing out of the
district court shall be directed to the sheriff of the county in
which it is to be served, and be by him executed according to
law. When there is no sheriff of a county, or he is disquali
fied from any cause from discharging any particular duty, it
shall be lawful for the officer or person commanding or de
siring the discharge of that duty to appoint some suitable per
Bon, a citizen of the county, to execute the same: Provided,
That final process shall in no case be executed by any other
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person than the legall;y authorized officer, or in case he is dis
yualified, some suitable person appointed by the court or
judge thereof out of which the process issues, who shall make
such appointment in writing, and before such appointment
shall take effect, the person so appointed shall giYe surety to
the party interested, for the faithful performance of his duties,
which bonds of suretyship shall be in 'writing and approved
by the court or judge making the appointment, and be placed
on file with the papers in the caSE.

Sec. :215. The court at each term must order the
amount in which persons charged by indictment are to be held
to bail, and the clerk must endorse the amount on the "\\7arrant.
If no order fixing the amount of bail has been made the sheriff
may present the warrant to the judge of the district court,
and such judge must thereon endorse the amount of bail to be
required; or if there is no such judge in the county the clerk
rnav fix the amount of bail.

~

Sec. :2Hi. 'Yhen writs of attachment are l'E'turnable
after the close of the term, the court must direct the 3mount
of bail to be required of the defendant.

Sec. 217. The officer must inform the defendant
that he acts under authority of a warrant. and must also show
the warrant if required.

Sec. 218. If after notiee of the intt'ntion to arrest
the defendant, he either flee or forcibly resist, the officer may
use all necessary means to effect the arrest.

SE'c. 219. If a person arrested escapt' or be L't'scued,
the person from whose custody he made his escape, or was
rescued, may immediately pursue and retake him at any time.
and within any place in the Territory. To retake the person
escaping or rescued, the person pursuing has the same power
to command assistance as given in cases of arrest.

Sec. 220. Recognizan('t's in criminal proceedings
may be taken in open court and entered on the order book.

Rec. 221. Any officer authorizE'd to eXf'cute n war
rant in a criminal action, may take the recognizance and jus
tify and approye the bail; he may administer an oath and ex
amine the bail as to its sufficiency.

Rec. 222. Eyery recog-nizanct' taken by any peace
officer must be certified by him forthwith to the clerk of the
court to which the defendant is recognized. The cler-k must
thereupon record the recognizance in the order book. and,
from the time of filing, it has the same effect as if taken in
open court.

Rf'c. 223. Thf' df'fendant may. in the place of giv
ing bail, deposit with the clerk of the court to which he is held
to answer, the sum of money mentioned in the order, and upon
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delivering to the sheriff the certificate of deposit, he must be
discharged from custody..

Sec. 224. If without sufficient excuse the defend·
ant neglect to appear for trial or judgment, or upon any other
occasion when his presence in court may be lawfully required,
according to the condition of his recognizance, the court must
direct the default to be entered upon its minutes and the rec
ognizance of bail, or money deposited as bail, as the case may
be, is thereupon forfeited.

Sec. 225. As soon as may be after the finding of such
indictment for a capital crime, the p,arty charged shall be
served with a copy thereof b;y the sheriff or his deputy, at
least twenty-four hours before trial, and shall, on demand up
on the clerk, by himself or counsel, have a list of the petit
jurors returned, delivered to him at least twenty-four hours
before trial, and shall also have process to summon such wit
nesses as are necessary to his defense, at the expense of the
count,}'.

Sec. 226. EVE'l'y person indicted for an offense for
which he may be imprisoned in the ppnitentiary, if he be un·
del' recognizance, or in custody to answer for such offense. he
or his attorney shall be furnished with a copy of the indict
ment, and of all endorsement thereof without paying any fees
therefor.

Sec. 227. "-heneYer an indictment is found against any
person for an assault and battery, or other misdemeanor, for
which the party injured may have a remedy by civil action,
except where the offense was committed by or upon any sheriff,
or other officer of justice, or riotously, or with intent to commit
a felony, if the party injured shall appear in court wherf> such
indictment is pending, and acknowledge satisfaction for the in
juries sustained, the court may, on payment of the costs ac
crued, order all further proceedings to be stayed and discharge
the defendant from the indictment, which shall forever bar all
remedy for such injury by civil action.

Sec. 228. The court may, in its discretion. on motion of
the pr~secutingattorney, order a nolle prosequi to be entered
in any case, but no prosecuting attorney shall, without leave
of the court, in anv case cause such entry to be made.•• •

CHAPTER XIX.

Of the Docket.

Sec. 229. The clerk shall, in preparing the docket
of criminal cases3 enumerate the indictments pending, to be
tried at the term according to the date of their filing, and
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specifying opposite to the title of each action, whether it be
for a felony or misdemeanor, and whether the defendant be in
custody or~on bail, and shall, in like manner, enter therein all
indictments found during the term, and on which issues of
fact are joined, all cases sent to the court on change of yen ue,
and all cases sent to the court by a magistrate on appeal or
otherwise.

CHAPTER XX.

Of the Arraignment of the Defendant.

::-Jet:. ~~u. If, on the arraignment of any person he shall
plead guilty, if the oUense charged be not murder, the court
l:;hall, in their discretion, hear testimony, and determine the
amount and kind of punishment to be inflicted; but if the de·
fendant plead guilty to a charge of murder, a jury shall be em·
panneled to hear testimony, and determine the degree of mur·
del' and the punishment therefor.

Sec. 2~1. If, on the arraignment of any person who is in·
dicted, he shall refuse to plead or answer, or shall not confess
the indictment to be true, the court shall order a plea of not
guilty to be entered, and thereupon the proceedings shall be
the same if he had pleaded not guilty to the indictment, and,
for cause shown, he shall haye reasonable time to answer the
indictment.

8t:'1.:. 2a2. If the dt:'fendant aplJ<:'ar without counsel,
he shall be informed by the court that it is his right to have
counsel before being arraigned, and he shall be asked if he
d.esire the aid of counsel, and if it appear that he is unable to
employ counsel by reason of poyerty, counsel shall be assigned
him by the court.•

S<:,c. 23i~. ,nl<:'n the dpfendant is arr'aigned, he
shall be informed, if the nanw by which he is indicted be
n01- his true name; he shall then declare his true name, ot" be
proceeded against by the name in the indictment.

See. 234. If he alleg~ that another name is his true
name, it must be entered in the minutes of the court, and the
snbsequent proceedings on the indictment may be had again8t
him by that name, referring also, to the name by which he is
indicted.

Sec. ~35. If the indictment he for a misdemeanor
punishable by fine only, the defendant may appear upcm ar·
raignment by counsel.
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CHAPTER XX.

Of "~itnesses and Evidence.

Sec. 23G. "·itnesses may be compelled to attend
and testify before the grand jury; and witnesses on behalf of
the Territory, or of the defendant in a criminal prosecution,
may be compelled to attend and testify in open court, if they
have been subpoenaed, without their fees being first paid or
tendered, unless otherwise provided by law; the court may
recognize wi~nesses, with or without sureties, to attend and
testify at the same or next term of the court, or at any term
of a court within the Territory.

Sec. 237. The. clerk shall, at the time of issuing a
warrant for the d€fendant, issue a subpoena for all the wit
nesses whose names are endorsed on the indictment, and any
others required; but in no case shall a continuance be granted
to the Territory on account of the absccne of any witness whose
name is not endorsed on the indictment.

Sec. 238. ,yitnesses competent to testify in ci,il
cases shall be competent in criminal prosecutions, but regular
physicians or surgeons, clergymen or priests, shall not be pro
tected from testifying as to confessions, or information re
ceived from any defendant, by ,irtue of their profession and
character; Indians shall be competent witnesses as hereinbe
fore provided, or in any prosecutions in which an Indian may
be a defendant.

Sec. 239. The confession of a defendant made un
der inducement, with all the circumstances, may be given in
eyidence against him. except when made under the influence
of fear produced by threats; but a confession made under in
ducement is not sufficient to warrant a conviction without
corroborating testimony.

Sec. 240. The rnlf's of evidence in civil actions so
far as practicable, shall be applied to criminal prosecution~.

CH.-\PTER XXII.

Of Venue.

Sec. 241. X0 change of venue from the district
shall be allowed on account of the prejudice of the inhabitants
of any particnlar county, but where a party or his attorney
shall make his affidavit that tlle inhabitants of any particular
county ·are so prejudiced or excited, or so particularly inter
ested in the cause or question, that he believes the party can
not have justice done by a jury of that county; or where, in
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cases now pending, there has already been a change of. ve:t;lue
from any particular county ordered on account of preJudIce,
then no' juror for that particular case shall be taken from
that county, unless by consent of the party making the objec
tion but the case shall be tried by the jurors from the other
'Cou~ties, who may be in attendance as grand and petit jurors,
and if. from challenges or any other cause, there shall not re
main twelve competent jurors, then the case may be tried by
~l 11 umber less than twelve: Pro"ddpd. That the parties Uti
~an t consent to so try the case.

CHAPTER XXIII.

Of Trials.

~ec. 242. Issues of fact joined upon an indictment
shall be tried bJ' a jury of twdve persons, and the law regulat
ing the drawing, retaining and selecting jurors, and trials by
jur;y in civil cases, shall appl~' to criminal cases, so far as the
same ma.r be applicable.

Sec. 2-13. In prosecution fOt' capital offenses, the
defendant may challenge peremptorily twelve jurors; in prose
cution for offenses punishable by imprisonment in the peni
tentiarJ', six jurors; in all other prosecutions, three jurors.
\Vhen several defendants are on trial together, they must
join in their challenges.

Sec. 244. The prosecuting attol'lley~ in capital cases, may
challenge peremptorily six jurors; in all other cases, three
•Juro)'s.

Sec. 245. Challengl>s to the paulJl shall only ue al
lowed for a material departure fl'om the forms prescribed by
law, for the drawing and )'etum of the jury, and shall be in
writing, sworn to and pro,ed to the satisfaction of the court.

Sec. 24(i. Challenges for eause shall be allowed
for such cause as the court may, in its discretion, deem suf·
ficient, having reference to the causes of challenge prescribed
in civil cases, as far as they may be applicable, and to the
substantial rights of the defendant.

See. 247. 1'0 person whose opinions are such as to
preclude him from finding any defendant guilty of an offense
punishable with death, shall be compelled or allowed to serve
~lS a juror on the trial of any indictment for such an offense.

See. 248. The jury shall be sworn or affirmed to
well and truly try the issue between the 'l'erritory and the
defendant, according to the evidence; and, in capital cases, to
well and truly try, and true deliverance make between the Tel'-
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ritory and the prisoner at the bar, whom they shall have in
charge, according to the evidence.

~ec. 249. 'fhe defendant and prosecuting attorney
with the assent of the court, may submit the trial to the court,
except in capital cases.

Sec. 250. :x0 person prosecuted for an offense pun
ishable by death, or by confinement in the penitentiary or in
the county jail, shall be tried unless personally present during
the trial.

Sec. 251. ~o person prosecuted for any offense pun
ishable by a fine only, shall be tried without being personally
present, unless some responsible person, approved by the
court, undertakes to be bail for stay of execution and pa~'

ment of the fine and costs that may be assessed against the de
fendant. Such undertaking must be in writing, and is as ef
fective as if entered into after judgment.

Sec. 252. The court shall decide all questions of
law which shall arise in the course of the trial. The same laws
in relation to gidng instructions to the jury by the court, and
the argument of counsel and taking exceptions, as is now pro
vided in the civil practice act, shall also govern in criminal
cases, except as herein specially provided.

Sec. 25:3. J udes in eriminal ca'ses shall not be al
lowed to separate. exCApt by consent of the defendant and the
prosecuting attorne:r, but shall be kept together, without meat
or drink, unless otherwise ordered by the court, to be fur
nished at the expense of the county.

Sec. 254. The eourt ll1a~- order a view by any jury
impanneled to try a criminal case.

Ree. 255. ,Yhen two or more defendants al'e in
dicted jointly, any defendant requiring it shall be tried sep
arately.

Sec. 256. "'ben two or more persons are included
in one prosecution, the conrt may, at any time before the de
fendant has gone into his defense, direct any defendant to be
discharged, that he may be a witness for the state. A de
fendant may.also, wben tb('re is not sufficient evidence to put
him on his defense, at any time before the evidence is closed,
be discharged by the court, for the purpose of giving testimony
for a co-defendant. The order of discharge is a bar to another
prosecution for the same offenl':e.

Sec. 257. 'Vhen it appears, at any time befort' ver
dict or judgment, that a mistake has been made in charging
the proper offense, the defendant shall not be discharged if
there appear to be good cause to detain him in custody; but
the court must recognize him to answer the offense shown.
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and if necessary, recognize the witnesses to appear and tes
tify.

Sec. :258. "'hen it appears at any time before ver
dict or judgment, that the defendant is prosecuted in a county
not having jurisdiction, the court may order the venue of the
indictment to be corrected, and direct that all the papers and
proceedings be certified to the proper court of the proper
(·ounty, and recognize the defendant and witnesses to appear
at such court on the first day of the next term thereof, and the
prosecution shall proceed in the latter court in the same man
ner as if it had been there commenced.

Sec. :259. 'Yhen a jury has been impanneled in
either case contemplated in the two last preceding sections,
such jury ma;y be discharged without prejudice to the prose
cution.

Sec. :260. 'Yhen the defendant has been cOllvicted
or acquitted upon an indictment for an offense consisting of
different degrees, the conviction or acquittal shall be a bar to
another indictment for the offEnse charged in the former, or
for any lower degree of that offense, or for an offense neces
sarilv included therein.

•
Sec. :261. L'pon an indictment for an offenst:> con-

siating of different degrees, the jury may find the defendant
not guilty of the degree charged in the indictment, and guilty
of any degree inferior thereto, or of an attempt to commit
the offense.

Sec. :262. In all other eases, the defendant may be
found guilty of an offense, the eommission of which is neces
sarily included within that with which he is charged in the in
dictment.

Sec. 263. On an indictment against several, if the
jury cannot agree upon a verdict as to all, they may render a
verdict as to those in regard to whom they do agree, on which
a judgment shall be entered accordingly.

Rec. :26-1. 'Yhen there is a verdict of conviction in
which it appears to the court that the jury have mistaken the
law. the court may explain the reason for that opinion, and
direct the jury to reconsider their verdict; and if after such re
consideration they return the same verdict, it must be en
tered, but it shall be good cause for new trial; but where there
is a verdict of acquittal. the court cannot require the jury
to reconsider it.

Sec. 265. When any person indicted for an offense
shall, on trial, be acquitted by reason of insanity, the jury, in
giving their verdict of not guilty, shall state that it was give))
for such cause; and thereupon, if the dischartre, or going at
large of such person shall be considered by the court mani-
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festly dangerous to the peace and safetJ' of the community,
the court may order him to be committed to prison, or may
give him into the care of his friends, if they shall give bonds
with surety to the satisfaction of the court. conditioned that
he shall be well and securely kept, otherwise he shall be diS
,charged.

Sec. 266. 'When the jur.r have agreed upon their
verdict, they must be conducted into court by the officer hav
ing them in charge. Their names must then be called, and if
all appear, their verdict must be rendered in open court;
if all do not appear, the rest must be discharged without giv
ing a verdict, and the cause must be tried again at the same
or next term.

Sec. 26i. 'Yhen the deff'ndant is found guilty. the jury
must state in their verdict the amount of fine, and the pun
ishment to be inflicted.

Sec. 268. ""Yhen the defendant is found g-uilh- the'. .
£ourt shall render jud~n1f'nt accordingly. and the defendant
shall be liable for all costs. unless the court or jury tr~'ing the
£ause expressly find otherwise.

CHAPTER XXIII.

Of New Trials and Arrest of Judgment.

Sec. :!U9. Au application for a new trial must be
made before judgment, and ma;r be granted for tlIe following
causes:

1. When the jury llas received any evidence, paper, docu
ment or book not allowed by the court, to the prejudice of the
substantial rights of the defendant.

2. Misconduct of the jurJ'.
3. For newly discovered evidence material for the de,

fendant, which he could not have discovered with reasonable
diligence and produced at the trial.

4. Accident or surprise.
5. Admission of illegal testimony and misdirection of

the jury by the court, in a material matter 9f law, excepted to
at the Hme.

6. When the verdict is contrar.r to law and evidence; but
not more than two new trials shall be granted for tllese causes
alone.

Sec. 2iO. ,"hen the application is made for a
cause mentioned in the first, second, third and fourth subdi
visions of the preceding section, the facts on which it is based
shall be set out in an affidavit.
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Sec. 271. JUdgment may be arrested on the mo
tion of the defendant for the following causes:

1. No legal authority in the grand jury to inquire into
the offense charged, by reason of it~ not being within the
jurisdiction of the court.

2. That the facts as stated in the indictment do not con
stitute a crime or misdemeanor.

Sec. 272. The conrt may also. on its yiew of anv of• •
these defects, arrest the judgment without motion.

Sec. 278. '''ben judgment is arrested in any case,
and there is reasonable ground to belieye that the defendant
can be convicted of an offense, properly charged, the court
may order the defendant to be re-committed, or admitted to
bRil anew, to answer a new indictment.

Sec. 274. Exceptions ma~' be taken by the defend
ant, as in civil cases. on any matter of law by which his sub
stantial rights are prejudiced.

CHAPTER XXV.

Of Judgments and Executions.

Sec. 275. After verdict of guilty, or finding of
tbe court against the defendant, if the judgment be not ar
rested, or a new trial granted, the court must pronounce judg
ment.

Sec. 27fj. For the purpose of judgment, if the con
yiction be for an offense pnnishable by imprisonment, the
defendant must be personally present; if for a fine only, he
must be personally present, or some responsible person must
undertake for him to secure the payment of the judgment and
costs; judgment may then be rendered in his absence.

Sec. 277. If in any case the defendant is not pres
ent wben his personal attendance is necessary, the court may
order the clerk to issue a warrant foJ' his arrest, which may
be ser,ed in any county in this Territory, as a warrant of arrest
in other cases.

Sec. 278. 'Yhen the defendant appears for judg
ment, he must be informed by the court of the verdict of thE"
jur:v, and asked whether he have any legal cause to show why
judgment should not be pronounced against him.

Rec. 279. If the defendant have been discharged
on bail, or have deposited money instead thereof, and do not
appear for judgment when his personal appearance is neces
sary, the court, in addition to the forfeiture of the recogni
zance, or of the money deposited, may direct the clerk to issue
a bench warrant for his arrest.
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Sec. 280. "~hen the defendant is adjudged to pay any
fine and costs, the court shall order him to be committed to
the custody of the sheriff until the fine and costs are paid or
secured as provided by law.

See. 2~1. rpon a judgment for fine and costs, aud
for all adjudged costs, execution shall be issued against the
property of the defendant, and returned in the same manner
as in civil actions.

Sec. ~82. Ever,Y COU1"t before whom any persoll shall
be convicted upon an indictmel~t for an offense not punishable
with death or imprisonment in the penitentiarv mav in addi
tion to the punishment prescribed by law, require' ~UCh per
son to recogniz~ with sufficient sureties in a reasonable sum,
to keep the peace, or to be of good behavior. or both, for any
term not exceeding one ,Ypar, and to stand committed until lle
shall so recognize.

See. :!S:~. In east' of tlw breadl of thf:'" conditions
of any suell recognizance, the same proceedings sball be had
that are by law prescribed in relation to recognizances to keep
the peace.

See. 284. Every df'ff:'ndant a~ainst whom a .;ndg
ment has been rendered for fine and costs, may stay the execu
tion for the fine assessed and costs for sixtv days from the., ,
rendition of the jud~ment, by procuring- one or more suffi
dent sureties, to enter into a rf'co~nizance in open court, ac
knowledgin~ themselves to be bail for such fine and costs.

See. 285. Rueh C"u1"t:'ties shall lw approved by the
clerk, and the entry of the recognizance shall be written imme
diately following the jndgmeni, and signed by the bail, and
shall have the same effect as a judgment, and if the fine or
costs be not paid at the expiration of the sixt;:r days. a joint
execution shall issue against the defendant and the bail, and
an execution against the body of the defendant, who shall be
committed to jail, to be released as provided in this act, in
committal for default to payor secure the fine and costs.

Sec. ~ 86. If any person. orderE>d into custody until
the fine and costs adjudged against him, shall not be
fore the final adjournment of the court, payor cause the pay
ment of the same to be secured, the clerk of the court shall
issue a warrant to the sheriff, commanding him to imprison
such defendant in the county jail until such fine and costs are
paid or secured until he has been imprisoned in such jail one
day for every three dollars of su eh fine or costs, but execution
may at any time issue against the property of the defendant,
as in other easeA.

Sec. 287. "'"hen any J)erson shall be sentenced to
be imprisoned in the penitentiary or county jail, the clerk of
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the court shall, as soon as may be, make out and deliver to
the sheriff of the coun(r, or his deputy, a transcript from the
minutes of the court of such conviction and sentence, duly cer
tified by such clerk, which shall be sufficient authority for
such sheriff to execute the sfntence, who shall execute it ac
cordingly.

Sec. 288. In every case where imprisonment in the
penitentiary is awarded a.gainst any convict, the form of the
sentence shall be, that he be punished by confinement at hard
labor' and he may also be sentenced to solitary imprisonment
for s~ch term as the conrt shall direct, not exceeding twenty
days at one time; and in the execution of such punishment
the solitary shall precede the punishment by hard labor, un·
less the court shall otherwise order.

Sec.. ~8!1. If there shall be no penitentiary in
the Territory, or other prisons, the court may order the pris·
oner to be imprisoned in any county jail, if there be one, or
any other place of confinement within the Territory, at the ex
pense of the Territory; and if there is no county jail or county
prison the court may order the defendant sentenced to the
county jail, to be confined in the penitentiary, if there be one,
or in any county jail, or other place of confinement in the Tel"
ritory, at the expense of the county in which the con,iction was
had.

Sec. ~90. 'Yhen a deft'ndant is eommitted to jail on failure
to pay any fine or costs, if there be no such jail, he shall, under
the order of the county commissioner8, work out the amount
of such fine and costs, at the rate of three dollars for every
day's labor, and if there be a county jail, he may elect so to do;
and in case he shall so work out his fine and costs, no {:xecu
tion shall issue therefor. 'Vhen any defendant is in the cus
tody of the sheriff, by virtue of a sentence of imprisonment in
the county jail, and there be no county jail in the county, he
shall, under order of the county commissioners, who shall make
such order, cause such person to work out his unexpired term
of imprisonment, in such manner as they may direct.

Sec. ~91. 'Yhen judgment of death is rendpred, a
warrant signed by the judge and attested by the clerk under
the seal of the court. shall be drawn and delivered to the sher·
iff; it shall state the con,iction and judgment, and appoint a
day in which the judgment shall be executed, which shall not
be less than thirtv nor more than ninety days from the time• • •
of judgment. And the sheriff or officer to whom said warrant
was delivered shall return the same i-ithin twent, dan after

• •
the time fixed for the execution.



310 LAWS OF WASHINGTON

Sec. 292. The punishment of death prescribed by law
must be inflicted by hanging by the neck.

Sec. 293. The sheriff shall return and file with the
clerk the warrant, with a statement of his doings thereon, and
the clerk shall subjoin a brief abstract of such statement to
the record of conyiction and sentence.

Sec. ~94. "-hene,er the time appointed for the
execution of a prisoner shall haye passed, from any cause, the
court by whom the time was fixed, or the judge or judges there
of, shall cause the prisoner to be brought immediately before
the said court, judge or judges, and proceed to appoint a day
for the carrying into effect of the sentence of death.

Sec. 295. TIH' derk of the district court shall make
a final record of all the proceedings in a criminal prosecution,
within six months after the same shall have been decided,
which shall contain a copy of the minutes of the challenge to
the panel of the grand jury, the indictment. journal entries,
pleadings, minutes of challenges to panel of petit jurors, judg
ment, orders or decision. and bill of exceptions.

CHAPTER XXTI.

Of Suits of Error and Appeals.

~ec. 29G. Eyery final judgment, ol'der or decision
of a district court in a criminal prosecution, may be re-exam
ined upon a writ of error, in the same court for error in fact,
within one year, and in the supreme court for error in law,
within two ;years. The writ may be sued out by the defendant
for all errors, and by the prosecuting attorney when the error
complained of is in quashing the indictment, or where a judg
ment is arrested by reason of the facts, as stated in the indict
ment, not constituting a crime or misdemeanor.

~ec. 297. Appeals may be taken from any final
judgment from which a writ of error would lie, by the de
fendant and prosecuting attorney, as provided in the preced
ing section, at the term of court at which the judgment was
rendered.

Sec. 298_ 'Vrits of error shall be sued out and sened in
the same manner as notice in civil action; and when sued out by
the defendant, shall be served on the prosecuting attorney, and
when sued out by the prosecuting attorney, on the defendant
or his attorney, and returned as in civil actions.

Sec. 299. The defendant, on appeal or writ of error.
shall be entitled to a transcript of the record, on payment of
the fee therefor, and the transcript shall contain a copy of
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the minutes of the challenge to the panel of the grand jury,
the indictment, journal entries, pleadings, minutes of challenge
to panel of petit jurors, judgment, order, decision and bill of
f"xceptions, certified to by the clerk.

~e<.:. :WU. The trans<.:rivt, WIWll the writ of error is
sued out, or the appeal taken by the prosecuting attorneJ', shall
contain a copy of the indictment, and the order, decision, or
judgment of the <.:ourt from which the appeal is taken, or on
which error is to be assigned.

Sec. 301. If the transcript shall not be filed with
in sixty days, the appeal or writ of error shall be dismissed.
unless it shall appear that the plaintiff in error, or appellant,
was not in fault; and the court ma,Y order a ne,,,, transcript or
further record to be certified to at any time.

Sec. :10:!. The supreme court may reyerse. affirm
or modify the judgment appealed from, or may, if necessary
or proper, order a new trial. In either case, the cause must
be remanded to the court below, with proper instructions, to
gether with the opinion of the conrt. But whenever an~- judg·
ment is affirmed, the court ma~' order it to be enforced by the
proper officer.

Set'. ::o:t On hen ring' of writs of error, the snpreme
court shall examine all errors assigned, and on the hearin~

of appeals shall examine all errors and mistakes excepted to
at the time, whether wai,ed by the strict rules of law or not;
but the court shall consider all amendments which could have
been made, as made. and shall give judgment without regard
to technical errors or defects, or exceptions which do not af
fect the substantial rights of the defendant.

RN'. :~O-!. .A writ of errol' or appenl may O]IPrate to
stay proceedings in a capital case, on the allowance b,Y a judge
of the supreme court, and after sufficient notice to the prose
cuting attorney of the time and place of making the applh:a
tion; and such order, certified to by the clerk of the district
court of any county, under the seal thereof, when seryed on
the sheriff, shall stay further proceedings in the case.

Sec. 305. In any caSte in which a party is condcted
of a felony, and an appeal is taken or a writ of error obtained
in behalf of said party, such appeal or writ of error shall op
erate as a supersedeas in so far as to stay the execution of the
sentence, if the same is to be enforced by imprisonment in
the penitentiary; but in no case shall a party convicted of
felony be a Howed the benefit of bail, but such a party shall

•
be confined in some county jail, or some other place of im-
prisonment.

Sec. 30(1. 'Yhen seyeral defendants are tl'if'd jointly, any
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one or more of them may take an appeal, or sue out a writ of
error.

~ec. 807. ·When a judgment against the defendant
is re,ersed, and it appears that no offense whatever has been
committed, the supreme court must direct that the defendant
be discharged; but if it appear that the defendant is guilty of
an offense, although de-fecth-ely charged in the indictment, the
supreme court, if the defendant is imprisoned, must direct the
keeper of the place of confinement to cause the prisoner to be
i'eturned to the sheriff of the proper county, there to abide the
order of the district court thereof; and such keeper shall be
entitled to the usual fees therefor.

Sec. 308. X0 appeal or writ of error shall bl:' dis
missed for any informality or defect in taking or suing out
the same, if such'informality or defect shall be corrected within
a reasonable time.

Sec. 309. All opinions of the supreme couri. in
criminal prosecutions, must be given in writing and recorded
in the order book.

Sec. :no. A transcript of any order or judgment, or
both, of the supreme court, certified under the seal of the
court, shall be sufficient authority to any court, or to any
officer on whom it may be sen"ed to proceed according to its
mandate.

Sec. 311. All criminal prosecutions heretofore decided in
this Territory, may at any time within one year after the de
cision thereof be re..examined on writs of error, and within
two years after such decision, may be re-examined on appeal,
according to the provisions of this act, and on re-examinations
the court shall be governed by the law then in force.

Sec. 31~. The supreme court shall have power to make
any rules not inconsistent with the provisions of tbis or other
acts.

CHAPTER XXVII.

:Miscellaneous Provisions..

Sec.. 31:3. All persons in custody charged with the
commission of crime within· the jurisdiction of the district
court, and all persons who may be placed in custody or com
IDitted to the district court, shall, in the first instance, be a
charge upon the county where they belong, and in custody
of the sheriff of that county if he be in attendance upon the
court; if he be not in attendance, then they shall be in charge
of the sheriff of the county in which the court is held.
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Sec. 314. The jail of the county in which the dis
trict court is held shall be free to all prisoners coming from
any county in the district, and in no instance shall more than
one dollar a day be allowed for the custod~- and maintenance
of a prisoner.

~ec. 015. .\.11 prisoners whom it may be necessary
to conveJ to the place where the district court is held, or to
anJ place for an examination before the judge, if conveJed be
yond the bounds of the county in which they are confined,
shall be conveyed to and from their place of confinement by
the sheriff of the county in which the.r are confined, or the sher
iff of the count~' to which such prisoner belongs, at the ex
pense, in the first instance, of the county to which such pris
oner belongs; and such sheriff shall have a right to the cus
tody of the prisoner within the limits of any county in this Tel'
ritorJ through which he ma.," pa:ss; and for the temporary con
finement of his prisoner may use the county jail of any county
free of charge, except for board, which shall not exceed thirty
cents a meal.

~ec. 31(;. All tint's and forfeiturl'S shall belong to the
counties from which the defendants come, to be applied to the
same purposes .\S if the court was a district court of the count~-.

Sec. ;n7. It shall bt' the dut.'- of all county school superin
tendents and school directors to make complaint in all cases
which shall come to their knowledge of a criminal violation of
the laws relating to !}chools and education. It shall be the
duty of road supervisors to make complaint in all cases which
shall come to their knowledge of a criminal violation of the
laws relating to roads and highways. It shall be the duty of
all constables and sheriffs to make complaint of all violations
of the criminal law which shall come to their knowledge with
in their respective jurisdictions.

Sec. 318. "'henever a prisoner has been sentencM to
death, the Governor shall have power to commute such sen·
tence to imprisonment for life at hard labor; and in all cases
in which the Governor is authorized to grant pardons or com
mute sentence of death, he may, upon the petition of the per·
son convicted, commute a sentence or grant a pardon, upon
such conditions, and with such restrictions, and under such
limitations as he may think proper; and he may issue his war
rant to all proper officers to carry into effect such pardon or
commutation, which warrant shall be obeyed and executed,
instead of the sentence, if any, which was originally given.
The Governor may also, on good cause shown, grant respites
or reprives, from time to time as he may think proper.

Sec. 319. All recognizances taken and forfeited be-
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fore any justice of the peace or magistrate, shall be forthwith
certified to the clerk of the district court of the county' and
it shall be the duty of the prosecuting attorney to proce~d at
once by action against an the persons bound in such recogni
zances, and in all forfeited recognizances whatever, or such of
them as he may elect to proceed against.

Sec. 320. No action brought on any recognizance,
given in any criminal proceeding whatever, shall be barred or
defeated, nor shall judgment be arrested thereon by reason of
any neglect or omission to note or record the default of any
principal or surety, at the tenn when such default shall ha1'
pen, by reason of any defect in the fOl'm of the recognizance, if
it sufficiently appear fl'om the tenor thereof, at what court, or
before what justice the party 01' witness was bound to appear;
and that the court or magistrat(' before whom is was taken was
authorized by law to require and take s\lch recognizance; and
a recognizance may be recorded after execution awarded.

See. 821. ~ 0 prisoner OJ' person, under recogniz
ance who shall be acquitted by verdict or discharged because
no indictment has been found against him, or for want of prose
cutioJJ, shall be liable for any costs or fees of any officer or for
an)" charge of subsistence while he was in custody, exce1't for
the fees of witnesses summoned by him, and those of the offieel'
summoning such witnesses.

~e(', :to!:!. Bail shall, wlwn f'l'<}uired, justify as in ddt
tases.

~el'. :1:!:3. To makp an tlnest· in criminal actions,
the officer may break open any outer or innel' door or window
of a dwelling house or other building, or any other enclosure,
if, after notice of his office and purpose, he be refused admit
tance.

Ree. :t!4. TIw plea of tIlt' benefit of ('}ergy is abolished.
R('c. :t!5. The laws and usages of this Territory rdath'f>

to pleading and practice heretofore in force in criminal cases,
and not inconsistent herewith, as far as the "ame may operate
in aid thereof, or to supply any omitted case, are hereby con
lin \led in fOl'c('.

Rec. 82ft The :1('t, pntitled an aet relative to eri!1H-s and
punishments. and proeeedingh in eriminal casf's. passed at thl'
first legislatiw assembly of the Territory of ·Washinl?:ton. and
the yarious aet(s) amendatory to said aet, be, and the sanw
are, hel'eby reppaled.

Passed .Jan nil ry 31, 1860.
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AN ACT

315

Establishing Probate Courts for the Tenitory of "-a::shington.

Be it enacted by the Legislative Assembly of tIle Territory
of Washington:

Section 1. That there shall be lected at the fil'st gen
eral election, and ever,)' three Jears thereafter, in each county
in this Territory, one suitablt- persoll, who shall h;l\'e the
qualifications of an eleetol', wllO shall be styled the "probate
judge," and the court hereby constituted. shull be
called the probate court, and such judge shall hold his office
for- three vear-s, and until his successor is duly elected and. , .
qualified.

Sec. 2. The cler-k of the boar-d of county commissioner-s
of each county shall certify the name of the perS'on dected
under this act, to the Governor of the Territory, who shall
thereupon commission all such persons judges of probate, for
the term for which they may haye been elected.• •

Sec. a. That the probate court in their- respectin:' ('oun-
ties, shall han' and possess the following powers: Exclu
sin' and original jmisdiction in all cases relath-e to the pro
bate of last wills and tt>staments; the granting letters testa
mentary and of administration and l'Hoking the same; the
appointment and displacing guardians of orphan minors, and
of persons of unsound mind, and the binding of apprentices;
in the settlt>ment and a.llowance of accounts of executors, ad·
ministrators and guardians; to hear and determine all disputes
and controversies respecting wills, the right of executorship,
administration and guardianship, or relative to the duties and

•
accounts of executors. admini~trat'Ors and guardians. and to
hear and determine all disputes and controversies between
masters and their apprentices; to Iwar and determine all
suits and other proceedings instituted against executors and
administrators, upon any demand against the estate of their
testator or intestate, wht>n such demand shall not exceed two
hundr-ed dollars, subject to an appeal to the district court in
surh manner as may be provided by law; to 'award process,
and cause to come before said COUl't, all and every person or
persons whom they may deem it necessary to examine, wheth
~r parties or witnesses, or who, as executors, administrators,
or guar-dians, or otherwise, shall be entrusted with, or in
any wise accountable f'or an~' lands. tenements, goods or chat
tels, belonging to any minor, ol·phan. or- person of unsound
mind, or e8tate of any deceased person, and may examine any
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person on oath or affirmation touching any matter of contro
versy bef(}rt! them.

15ec. 4. That said court shall provide and keep a suitable
seal

8('c. 5. That the court esta'blished by this act, shall be a
court of record, and shall kE:'t'p just and faithful records of it:;
proceedings, and shall have power to i8sue all writs whiL:h
may be necessary to the exercise of its jutisdiction aecording
to the principles and usages of law.

Sec. 6. That when at any term of the probate court there
is no shel'ifi' or coroner, or either of them is not qualified to
act, or both are from anJ' cause disqualified, the court llla~y

appoint one or more persons to execute process and perform
any other duty of the sht'riff, who shall be entitled to such
fees for his spryices as are allowed by law to sheriffs, in like
cases.

~ec. 7. The said (;OUI't may enforce by attaduuent, the l't-'

turn of any writ or process sent out of the same, and the pay
ment of any mODt'.n,; had and re<:eived by any oflker thprellf,
whose duty it is made by law to pay over, and the delinry
of papPI's pntJ'Usted to such officer officially.

~e<.:. 8. That no judge of tht' probate ('ourt shall sit
on the dt,termination of any cause or proceeding in which he
is interested, or related within the fourth degree to either
party, or shall have been counsel.

Aec. n. That if the judge be disqualified from any ca ust>
for sitting on the detprmination of anJ' cause or pl'Oepedin~

pending before him, the same shall be certified with the orig
inal 'papers to the district court of the county, whieh sllall
proceed thel'eon to final judgment and determination. the
same as the probatt' court might have done.

Sec. 10. That if said court shall not bt' held on tht>
first day of the term, such court shall stand adjourned from
day to day until the evening of the third day. If at that time
the judge shall not have appeared and opened court, the same
shall stand ajourned until the next regular term. Special ad
journed terms may be held in continuation of the regular
term, upon its'being so ordered by the court in term time and
entered by the clerk upon the record of the court.

Sec. 11. That each judge of probate· court shall be
a conservator of the peace throughout his county.

Aec. 12. That when any issue is pending, proper to bt>
tried by a jury; the court in its discretion may order a jur:"
to be summoned by' the sheri0', or 'selected in any manner as
may be prescribed by law, for seleC'ting juries in-the district
court,

Sec. 13. That trials by jurJ in said court shall be gOT-
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~rned in· all cases as similar trials in the district COUl't, and
writs of inquiI';y may in like mannel' be awarded and executed,
the verdicts of juries be set aside, and new trials granted.

Sec. 14. That all process issuing out of the probate court,
shall be tested bv the derk, and sealed with the seal of the

~

eourt.
Ref'. 15. That the probate court shall have the same

powt'r and authority under like restrictions and rules of law,
to enforct' and eerute their orders, rules, judgments and de
u'pes, as may be prescribrd by law for the distl'ict courts of
this Territorv.,

Hec. 16. That it shall be the duty of the derk of said pro
hate court, ta issue letters of rtdministration to any person
applying for the same in vacation; subject, however, to the
approval Or disappl'oval of said court at its next session, and
subjeet to all the liabiliti.,s and restl'ictions provided for by
law: Prodded, howevel', That wlwn there is a last will and
tpstanwnt of any decea<;ed IWl'son, letters of administra tion or
eXl'('utorship, shall lw granted by th., said probate cOl1rt, when
!"aid ('Ol1l't is in open sf'ssion, and said letters shall be signed
hv thl-' said court, and ('('rtified bv tht' derk thereof.• •

Hee. 17. 'l'hat the county auditor, or clerk of the board of
connty eommissioner's be the (·lerk of the probate court in
each county in this TerritorY... ~.

Sec. 18. The probate court shall meet in each and every
eount~', at the e<lurt house, or at the usual place of holding the
district court for such county, on the second Monday in April,
July, September and December, in each or every year: Pro
vided, however, If the district court shall meet on any of the
before mentiont"d days, the probatt> eourt shall meet on the
1\fonday prt>et>ding.

Pa sse.d .A pril 14th, ] R5!.

A~ ACT

Relating to Wills.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Seefion 1. That every person of hventy-one years of age
and upwards, of sound mind, may by last will, devise all his
estate, real and personal, saving to the widow her dower.

Sec. 2. EVt'I'y person over the age of eighteen years, of
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sound mind, may b~' last will, dispose of his goods and chat
tels.

Sec. 3. A married woman ma;y by will, dispose of any
real estate held in her own right, subject to any rights which
her husband may have as tenant by courtesy.

Sec. 4. Every will 8hall be in writing, signed b.'" tbe tes
tator or by some other person under bis direction in his pres
ence, and shall be attested by two or more competent wit,
nesses, subscribing their names to the will in the presence of
the testator.

Sec. 5. Every person who shall sign the t("8tat01,'8 name
to any will by his direction, shall subscribe his own name as
a witness to such will, and state that he subscribed the tes
tator's name at his request.

Sec. 6. Ko will in writing, except in cases hereinaftl:'l'
mentioned, nor any part thereof, shall be revoked except by a
subsequent will in writing, or by burning, canceling. tearing.
or obliterating. the same, b~' the testator, or his presence, or
b.'· his consent and direction.

Sec. 7. If after making a will, disposing of the whole
estate of the testator, such testator shall marry and die. leav
ing issue by such marriage living at the time of his deaTh, Ol'

shall leave issue of such marriage born to ):lim after his death,
such will shall be deemed revoked, unless provision shall
have been made for such issue by some settlement. or nnl<'sil
such is'sue shall be provided fOI' in the will, and no evidl:'nce
shall be received to rebut the presumption of such reVOt'U

tion.
Sec. 8. A will made bv an unmarried woman shall ht'•

deemed revoked by her subsequent marriage.
Sec. 9. A bond. covenant or agreement made for

a valuable consideration by a testator to convey an~' property
devised or bequeathed in any last will previously made, shall
not be deemed a revocation of such previous devise or bequest.
either in law or equity; but such property shall pass by the
devise or bequest, subject to the same remedies on such hand.
covenant, or agreement, for specific performance, or other
wise against devisees aI' legatees, as might be had by law
against the heirs of the testator, or his next of kin, if the same
had descended to them.

Sec. 10. A charge or incumbrance upon an." rea I
or personal estate for the purpose of securing the payment of
money, or the performance of any covenant or agreement, shall
not be deemed a revocation of any will relating to the same
estate, previously executed. The devises and legacies therein
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contained shall pass and take effect, subject to such charge
or incumbrance.

~ec. 11. If any person make his last will and die,
leaving a child or children, or descendants of such child or
children, in case of their death, not named or provided for in
such will, although born after the making of such will, or the
death of the testator, every such testator so far as he shall re
gard such child or children or their descendants, not pro
\'ided for, shall be deemed to die intestate, and such child or
children or their descendants, shall be entitled to such pro,
portion of the estate of the testator, real and personal, as if he
tlad died intestate, and the same shall be assigned to them
and all the other heirs, deyisees and legatees shall refund their
lJroportional part.

~ec. 1~. If such ehild or ehildren, or their de
~cendants, shall have an equal proportion of the te-statol"s
estate bestowed on them in the testator's lifetime, by way of
advancement, they shall take nothing by virtue of the pro
yision of the preceding ~t:'diollS.

~ee. 1~. \Yhen an,\' estate :shall be devised to any
•

child, grandchild or other relath'c of the testator, and such
devisee shall die before the testator, leaving lineal descend·
ants, such descendants shall take the estate, real and pel"
~onal, as such dedsee would hare done in case he had survived
t he testa tor.

Sec. 14. If, after making any will, the testator
shaH duly make and execute a second will, the destruction,
canceling or revocation of such second will sllall not revive
the first will unless it appears by the terms of such revoca·
tion that it was his intention to revive and give effect to the
first will, or unless he shall duly republish his first will.

~ec. 15. The ]lrobate court shall take proof of last wills.
~ec. If>' If the testator haye a mansion, house, or known

place of abode in any countJ, his will shall there be proved;
if he have no place of residenct', and lands be devised, it 'Shall
he proved in the county wherE' any part of til lands lie, and
if he have no residence, and thE"re be no lands devised, the
will shall be pron~d in the county in which the testator died,
or if he died out of the Territory, then in any county.

Sec. 17. '''hen any will is exhibited . to be proven
the court .may immediately receive the proof and grant a cer~
ttficate of probate, or if such will be rejected, grant a certifi
cate of rejection.

Sec. 18. If any witness be prevented by sickness
from attending at the time when any will may be produced
for p,robate, or reside out of the Territory or more than thirty
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miles from the place where the will is to be proven, such court
may issue a commission, annexed to such will, and directed
to any judge, justice of the peace or maJor, or other persoli,
empowering him to take and certify the attestation of such
witness.

Sec. 19. If such witness appear before such otlker3
and make oath or affirmation that the testator signed the writ
ing annexed to such commission, as his last will, or that some
other person signed it by his direction and in his presence,
that he was of sound mind, that the witness subscribed h:~

name thereto in presence of the testator, the testimony ~Li

taken shall have the same force as if taken before tbe court.
•

Sec. 20. "'ben one of the witnesses to such wi!!
shall be examined and the other witnesses are dead, insane,
or their residence unknown, then such proof shall be taken of
the handwriting of the testator, and of the witnesses dead,
insane, or residence unknown, and of such other circumstances
as would be sufficient to prove sueh will 0~1 a trial at eOllllllOll
law__

Sec. 2J. If it sball appear to the satisfaction of
the court that all the subscribing witnesses are dead, insane
or their residence unknown, the court shall take and reeei \"e
such proof of the handwriting of the testator and subscribing
witnesses to the will, and of such other facts and circumstance~.;

as would be sufficient to pro,e such will in a trial at law.
Sec. 22. All the testimon~- adduced in SUppOl't of

the will shall be reduced to writing. signed by the wimesst:>s
and certified by the judge of probate.

Sec. 23. No nuncupatin~' will shall be good when the
estate bequeathed exceeds the value of two hundred dollars,
nor unless the same be pro,en by two witnesses, who were
present at the making thereof, nor unless it be proven that
the testator, at the time of pronouncing the same, did bid some
person present to bear witness that such .was his will, or to
that effect; nor unless such nuncupati,e WIll was made at the
time of the last sickness, and at the dwelling house of the de
ceased, or where he had been residing for the space of ten days
or more, except where such person was taken sick from home,
and died before his return.

Sec. 24. Any' mariner at sea, or soldier. in the military
service, may dispose of his wages, or other personal propertYl
as he might have done by common law, or by reducing the samf
to writing.

Sec. 25. No proof shal be received of any nun·
cupative will, unless it be offered within six months after
speaking the testamentary words, DOl' unless the words, or

0[-:
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the substance thereof, be first committed to writing, and a ci
tation issued accompanied with a COP)" thereof, to call the
widow or next of kin of the deceased that the,Y ma.y contest
the will if the,Y think proper.

Sec. 2(). All wills shall be recorded by the probate judge
in a book kept for that purpose, within thirty da,Ys after pro
bate, and the originals shall be carefully filed.

Sec. 27. Every will proved according to the provisions of
this act, recorded and certified boY the judge of probate, and
attested by his seal of office, may be read as evidence without
any further proof.

Sec. 28. The record of any will made, proYed and
recorded as aforesaid, and the exemplification of such record
by the judge of probate, in whose custody the same may be,
shall be received as evidence, and shall be as effectual, in all
eases, as the original would be if produced and pro\'en and
:'cla~v in like manner be repelled b.r ('ontrary proof.

Sec. 29. In all cas{'101 where lands devised by last•
will are situated in different counties, a copy of such will
3hall be reeorded in the rec-:'l'der's office in each countV'with-

•
in six months after probate.

Sec. 31. If any person interested in the probate of any
will, shall appear within five J'ears after the probate or reo
jection thereof, and by petition to the district court for the
county, eontest the validity of the will, or pray to have the
will pl'oven whieh hl\l:". been rejected, an issue shall be made
up, whether the writing produced be the will of the testat()l'
or not, which shall be tried bJ' a jury, or if neither party re-
q uire a J'urv bv the eourt.. , .

See. 32. The verdict of the jurJ', or the £indin)! :md judg
ment of the court, shall be final, saving to the court the right
of granting a new trial, afo> in other cases, and to either party
an appeal, in matters of law, to the supreme court.

St>C'. 3:!. If no person shall appear within the time aforp·
said, the probate or rejection of such will shall be binding'.
f;:! ving to infants, married women, persons absent from tbl'
lTnited States, or of unsound mind. a like period of five vear~

•after their respective disabilities are ren"loved.
See. 33. In all trials respecting thE' validity of a

will, if any subscribing witness be deceased, or cannot be
found, the oath of su~h witness, examined at the time of pro,
shall be admitted as evidence, .and shall haye such right as
the court or jUt'y may think it desirous.

Sec. 35. Any person not an inhabitant, but owning prop
erty, l'eal or personal, in this Territory, may devise or bp
,que-ath sueh propert~· by last will, exe{'uted and proved (if
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real. estate be devised) acc"Ording to the laws of this Territul'}.
or (If personal estate be bequeathed) according to the laws of
this Territory, or of the county, state or territory in which
the will shall be proved.

Sec. 36. Copies of such will, and the probate thereof,
shall be recorded in the same manner as wills executed and
proven in this TerritorJ, and shall be admitted in evidence in
the same manner, and with like effect.

Sec. 37. Any such will may be contested and annulled
within the same time, and in th same manner, as wills ex
ecuted and proven in this Territory.

Sec. 38. If anJ person has attested, or shall attest, the
execution of any will, to whom anJ beneficial devise, legacy,
estate, interest, gift, or appointment of, or affecting any real
or personal estate, other than or except charges in lands, tene
ments, or hereditaments, for the payment of any debt or debts,
shall be thereby given or made, such devise, legac.v. ('state,
gift, or appointment. shall so far only as concerns such per
son attesting the execution of such will, or any person claim
ing under him, be void; and such person shall be admitted as
a witness to the execution of such will.

Sec. 39. If anv sueh witness would be entitled to any slwl'l'... .
in the testator's estate, in case the will should not be estab
Ushed then so much of the estate as would haye descended. or
would have been distdbuted to such witness, shall be san"d to
him, as ",ill not exce€d the value of the devisee or beqlwst
made to him in the will; and he may recover the same from the
devisees or legatees named in the will, in proportion to, and
out of the parts devised and bequeathed to him.

Sec. 40. If the execution of such will be attested bv a•
sufficient number of other competent witnesses, as required
by this act, then such devise, legacy, interest, estate, gift, or
appointment, shall be valid.

Sec. 41. If by anJ will anJ real estate be charged with any
debt, and any creditor, whose debt is so charged, has attested
the execution of such will, every such creditor shall be ad
mitted as a witness to the execution of such will.

Sec. 42. If any person has attested, or shall attest, the
execution of any will, to whom any legacy or bequest is there
by given, and such person, before giving testimony concerning
the execution of sueh will, shall have been paid, or have ac
cepted, or released, or shall refuse. to accept such bequest or
legacy, upon tender th~reof, duch person shall be admitted as
a witness to the executIon of such will.

Sec. 43. The credit of such witness shall be subject to the
consideration of the court or jury.
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Sec. 44. If any legatee or devisee, who has attested, or
shall attest. the execution of any will, shall ha,e died, 01' die

, .
in the lifetime of the testator, or before he shall ha,e received
01' released the legacj' or bequest, so given to him, and before
he shall ha,'e ['efused to receive such legacy or bequest, on a
tender made thereof, such legatee or de,isee shall be deemed

,£1 19a1 witness to the execution of such will.
Sec. 45. :K0 person to whom any l'state, gift, or appoint

ment. shall be gi\'en 0[' made, which is hereb.v declar'ed to be
n uB a~d Yoid, or who shall have refused to recd ,'e such lEgacy
or bequest, upon tender made, and who shall ha,e been exam
ined as a witness <:oncerning the execution of such will, shall,
after he has been so examined, demand or receiYe, except as
is prodded in the thirty-ninth seetion, uny profit or benefit of,
or froIll any such estate interl:'st gift or apI)ointment so, .. ,~, ,
given or made to him, by any suell will or demand. receive
or accept from any persoll any such legaey or bequest, or any
satisfadion or compensation fOl' the ~<lllH·.

Sec. 46. If any person, by last will, deyise any real estate
to any person, for the term of such person's life, and after his
or her death, his or her children, or heirs, or light heirs J,n
fee. such deyise shall ,est an estate fOl' life only in such de-

l

yise-s. and remainder in fee simple in such children.
Sec. 47. In all devises of land,s, 0[' other estate in this

Territory in which the words "heirs and assigns" or "heirs. , ,
and assigns fore,ere." are omitted, and no expressiolls are
contained in such will whereb~' it shall appear that such de
yise was intended to convey an estate for life only, and no
farther devise be made of the devised premises. to take effect
after the death of the devisee, to whim the salll':' shall be
given, it shaH be understood to be th intention of the testator
thel~eby to devise an absolute estate in the same, and shall
-('onvey an !:>state in fee simple to the devisee for all such de
vised premises.

81:'c. 47. ,Yhen at:. ,- testa tor in his la ~t will shall,
give any chattel or real estate to any person, and the same
shall be taken in execution for the payment of the testator':,;
debts, then all the other legatees, devisees and heirs, shall rp,
fund their proportional part of such loss to such pe['son from
whom the bequest shall be taken.

Sec. 48. ,Yhen any deviseei.o1. legatees or hpi[,s shall
be required to refund any part of the estate received bv them,
for the purpose of making up the share, devise or legacy of
any other devisee, legatee or heir. the probate court, upon thl:'
petition of the person entitled to contribution or distribution
of such estate, shall order the s,ame to be made according to
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equity, and enforce such order with like effect as decrees in
courts of equity.

Sec. 50. The term "will," as used in this act, shall be so
eonstrued as to include all codicils, as well as wills.

Sec. 50. All COlli'ts and others concerned in the
execution of last wills, shall have due regard to the direction
of the will, and the true intents and meaning of the testatOl' in
all matters brought before them.

Sec. 52. If the pl'obate court shall be satisfactorilv ill
formed that anoY person has in his possession the will of all."
testator, and refuses to produce the same for probate. SIlI'!J

court shall. have powl:'r to summon such person, and eompl:'l
him by attachment to produce the same.

Sec. 58. This act shall take efff'ct and be in forel! hom
and after the first dav of ~faY next.

• •
Passed April :?7, ]854.

AN ACT

Respecting Executors, Administrators, and the Distribution
of Heal and Personal Estate.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That, upon the decease of any inhabitant of
this Territory, letters testamentary, or letters of administra
tion on his estate shall be granted by the probate court fOl'
the county in which the mansion house, or place of abode of
the deceased, was situated at the time of his death. If he had
no mansion house or place of abode in this Territory, at the
time of his death, and was possessed of lands in this Terri
tory, letters may be granted in the county in which such land
or a part thereof lies. If the deceased had neither mansion
house, place of abode, nor lands in this Territory, at the time
of Ms death, letters testamentary, or of administration, may
be granted in the county where he died, or in which the great
er part of his estate may be. If he died out of the Territory.
having at the time of his death, nei1her mansion house, place
of abode, or lands in this Territory, such letters may be
granted in any county where his estate, or a part of it m::ty be.

Sec. 2. All orders, settlements, trials, and other pro
ceedings intrusted by this act to the probate court, shall be
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had or made in the countJ' in which letters testamentary, or
of admnistration were granted.

Sec. 3. No judge of probate, in his own county, and no
pel'son under twenty-one years of age, or of unsound mind,
~hall be executor or administrator, nor shall the executor of
an executor in consequence tlwreof, be tlle executor of the
ti rst testator.

~ec. 4. Letters of administration shall be granted-
1st. To the widow or next of kin, 01' both, as the judge of

}ll'obate shall think fit; and if they do not Yolllntal'ily either
Tll k(' OJ' )'enoun('e the administration, tlwy shall, if resident in. ,

The ("ounty, be ('ited for that purpose by the judge.
:!. If persons 80 entitled to adminh;tration are incom.

Iwtent. oreddently not suitable for the disehal'ge of the trust,
or if they negled, without any sufficient cause, for sixty days
after tile dereaSf' of the intestate, to take adminisration of his
(>8tate, the judge of probah~ lllay g)'ant letters to one 01' more of
tlu> principal creditors, if tlwre be any comlwtent and willing
to undertake tIl(> trllf't.

:~d. If there be no SUdl creditor, the judge of probate
foihall eonnuit administration to snch other person as he shall
think fit; prodded, howeYer,

4th. That if the deceased were a married woman, admin
i~tration of her estatl:' shall, in all cases, be granted to her
husband, if eompet(>nt and willing to undertake the trll!".t, un
1f'l"s slIP shall have made some testamentary disposition of her
fo't:'parate estate. whieh shall render it neces~ary or proper to
a PIloint some oth('r person to administer; and. pl'Ovidl'd also, .

5th, That if the deceased wpre an alien. and left no
widow or next of kin in this Territory, administration of his
l>statl' shall bp grant(~ to the eonsul or yice consul of fhe
na tion to which he belongpd, if ther'e be any in this Terri
tory, and he shall claim the same in preferpnce to his credi-• •

t01'8.

Sec. 5. After the probate of any will, letters tes-
tmentary shall be granted to the persons therein appointed

" :ecutors. If a part of the persons thus appointed refuse to
a. ::t, or be disqualified, the letters shall be granted to the other
versons appointed therein. If all such persons refuse to act,
or be disqualified, k- r:-: of administration with the will an
nE'xed, shall be gran~d'; to the person to whom administration
would have been granted, if there had been no will.

Sec. 6. When there are two or more persons named co
executors in any will, none shall have anthority to act as
such, or intermeddle, except those who give bond.

Sec. 7. Every executor or administrator, before enter-
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ing upon the execution of his trust, shaH gh-e bond with sulli
cient sureties, resident in this Territorv in such sum as the
judge of probate shall order l)a~'~ble to the Terri·, ~

tory of ""ashington. The form of the bond shall be joint and
several, and the penaltJ" shall not be less than twice the yalue
of the estate; which value shall be ascertained b,- tile said

•judge, by examination, on oath, of the pany applying, and of
any other persons he may think proper to examine. Tile Lond
shall be conditioned that the executor or administrator shall
faithfully execute the duties of his trust aecording to law.

Sec. 8. "'hen two or more persons shall be appointed ex·
ecutors or administeators, the probate judge shall take a sel"
arate bond from each of them.

Sec. 9. If the executor be a miDi)/" or absent froUl
the Territory, letters of administl'ation with the will annexed
shall be granted during the time of such minority or absence,
to some other person, unless there be another expcutor, who
shall accept the trust, in which case the estate shall be ad,
ministered by some other executor,until "(be disqualification
shall be removed, when such minor, having arrh'.ed at full age,
or such absentee shall be admitted as joint executor with the
former on giving bond as before required.

Sec. 10. E,-ery person who shall be appointed adminis
trator with the will annexed, shall, before entering upon the
execution of his trust, give bond to the Territory of 'Yash
ington, in like manner, and with like condition as is required
of an executor: Provided, That whf;n such administrator
shall be appointed in pursuance of the la& preceding section,
there shall be added to such condition in his bond, as follows:
Faithfullv to delive·r the letters of administration into tIl{'•
probate court. in case such minor shall become of full age. or
said absent executor return aHd obtain l<.'tters testamentary
on the estate.

Sec. 11. When by reason of a suit cO'l1cerninp; the
proof of a will, or from any other cause. there shall be a df'
lav in granting lett~rs testamentary or of administration, the
ju"d~p of probate may, in llis discretion, appoint a
special administrator, other than one of the parties. to eo1
lect and preserve the effects of the deceased; and in case of
an appeal from the decree appointing such special adminis
trator, he shall, nevertheless. proceed in the execution of his
trust, until he shall be otherwise ordel'ed by the district court
to which such appeal is taken.

Sec. 12. Every ':such adminifltrator 'Shall, before
entering on the duties of his trust, give bond with sufficient
surety or sureties, in such ,sum as the judge of probate
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"hall order, payable to the Territory of Washington, with
condition as required of an executor, or in other cases of ad
ministratorship, to make and return into the probat(' court
within three months, a true inventory of all the goods, chat
tels, rights and credits of the deceased, which have 01' shall
come into his possession or knowledge; and that he will truly
account for all the goods, chattels, debts and effects of the de
eeased, that shall be received by him as special administrator,
whenever required by the judge of probate, and will deliver
~h(' same to the person who shall be appointed executor or
:ldministrator of the deceased, or to such other person as shall
be lawfully authorized to receive the same.

Sec. 13. Such special administrator shall coIled
all the goods, chattels and debts of the deceased and preserve
the same for the executor or administrator who shall there
after be appointed; and for that purpose may commence and
maintain suits as an administrator, and may also sell such per
i:.;ha ble and other goods as the judge of probate shall order
to be sold, alid he shall be allowed such compenf'lation for his
~.(~ryice as the judge of probate shall deem reasonable.

Hec. 14. Upon granting letters testamentary or
of administration, the power of the special administrator shall
cease, and he shall forthwith deliver to the executor or admin
istrator all the goods, chattels, money and effects of the de
ceased in his hands, and the executor or administrator may be
admitted to prosecute any suit commenced by the special ad
ministrator, in like manner as an administrator de bonis non
is authorized to prosecute a suit commenced by a former ex
ecutor or administrator.

Rec. 15. Such special administrator shall not be
liable to an action by any creditor of the deceased, and the
time for limitation of all suits against the estate shall begin
to run from the time of granting letters testamentary or of
administration in usual form, in like manner as if such spe
cial administration had not been granted.

Sec. 16. Application for letters of administration
shall be made by petition in writing, signed by the applicant or
his attorney, and filed in the probate court, which petition shall
set forth the facts essential to giving the court jurisdiction of
the case, and such al1;,licant, at the time of making such up.
plication, shall make an affidavit stating, to the best of his
knowledge and belief, the names and places of residence" of
the heirs of the deceased, and that the deceased died without a
will.

Sec. 17. A similar affidavit, with such variationjil
as the case may require, shall be made by administrators of
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the. goods remaining unadministered, and by administrators
durmg the time of a contest about a will, or the granting of
letters of administration.

Sec. 18. Ever,Y administrator with the will un
nexed, and executor at the time letters are granted him, shall
make an affidavit that he knows of no other and subsequent
will of the deceased.

Sec. 1~. ~o judge of the probate court, no sherill, tier!;'
of a court or ~eputy of either, and no attorney at law, sLall be
taken as securitJ in any bond required to be taken by this act.

Sec. ~O. The judge of the probate court shall take f'pedal
care to take as secUl'ities, men who are solvent and suffitient.
and who are not bound in too many other bonds; and to ::;atisfy
himself, he may take testimony, and examine, on oath, tIle ap
plicant or persons offered as security.

Sec. 21. The judge of probate shall cause his cll:rk 10
ret:ord in a well-bound book kept for that purpose, all b()l1d~

given by executorlS and administrators, and lll'e;sen-e the orig
inals in regular files.

Sec. 22. The judge of probate shall caUSe hilS clerk
tD record in a 'well-bound book kept for that purpose, all let
ters testamentary and of administration, before thev are de-

• • •
livered to the executors or administrators, and shall cernf....
Dn such letters that thev have been so recorded.•

Sec, 23. Copies of such letters, or copie~ of tIl('
records thereof, certified by the probate judge, and under the
seal of the pJ'obate court, shall be l'eceived as evidence in an,\'
court in this Territon-.•

See. 24. Lpttprs te~tamentaI'Y to be issued 1(l eX
•

ecutc)rs under the provisifms of this act, may be in the follow-
ing form:
United States of America, Territory of \Yashington. In the

Probate Court of the County or .
\Vhereas the last will of A. B., deceased, was on the -

day of , A. D. , duly exhibited, pro"en and rec(;rd{;rl
in our said probate court, a cop~' of which is hereto annexed:
and whereas it appears in andb~' Raid last will that C. D. is ap
pointed executor thereon, no,,, therefore, know all men b.':
these presents, that we do hereby authorize the said C. D. t.-)
execute said will according to law.

In testimouy whereof, I, E. F., clerk of the probate court
of said county. on this davof , A. D. , at m~

office in said' countv. have here~nto set mv name and affixed
~ . ~

the seal of said court.
Sec. 25. Letters of administration hereafter to be issued

in this Territory, may be in the following form:
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United States of America, Territory of Washington ss.
In the probate COUl't for the county of ---
Whereas, A. B., late of on or about the day

of A. D. , died intestate, le;n'ing at the time of his
dE'ath. propl'rt;r in this Territory subject to administration.
Now, therefore, know all men by these presents, that we do
hereby a.ppoint C. D. (administrator, special administrator,
administrator de bonis non, or administrator with the will
annexed. as the case may requirE') upon said estate, and here·,

by authorize him to administer the same according to law.
. In testimony VI'herE'of, I, E. F., clerk of tlH' probate court

of said county. on this day of ,.c\.. 1). • at mr office
t. • 0, -,

in Haid county. have herelJDto set mv name and affixed th(' seal.. , ..
of said court. .

Bee. ~(j. "'here administration \vith tht~ will annexed is
granted, a eopy of the will slJall be attached to the letters.

Bec. 27. If. after letters of administration a.re
granted, a will of the deceased be found, and probate thereof
be granted, the letters shall be revoked and letters testamen
tarY or of administration with the will annexed. shall be

v .

granted.
~ec. 28. If. after a will has been found and let·- .

tel'S thereon granted, the will shnll afterwards be set aside, thE>
Jetters shall be revoked, and letters of administration granted
vn the goods unadministered.

Sec. 29. If any executrix or administratrix marry,
her husband shall not thereby acquire any interest in the ef·
fects of her testator or intestate, nor shall the administration
thereby devolve on him, but the marriage shall extinguish her
powers and the letters be reyoked.

Sec. 79. If an executor or administrator become of un·
sound mind, or be conyieted of felony or other infamous crime
or become an habitual drunkard. or otherwise incapable of or
unsuitable for executing the trust reposed in him, or fail
to discharge his official duties, or waste or mismanage the
estate, or act so as to endanger any co-executor or co-arlminis
trator, the probate ('ourt upon complaint in writing made by
any person interested, supported by affidavit, and due notice
given to the person complained of, shall hear the complaint,
and if they find it just, shall rHoke the letters granted.

Sec. 31. If any heir, legatee, creditor or otheer person in
terested in any estate, file in the probate COO11: an affidavit,
stating that the affiant has sufficient cause to believe that the
seeurity in the executor's or administrator'!'; bond, has, or is
likely to become insolvent, or has died or remoyed from the
territory, or that the principal in such bond has, or is likely to
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become insolvent, or is wasting the estate, or that the
penalty of such bond is insufficient, or that such bond has
no~ ~een ~aken according to law, and shall have given the
prIncIpal III such bond at least ten days' notice of the com
plaint, the court shall examine into the complaint.

Sec. 32. If any person bound as security in any execu
tor's or administrator's bond, file in the probate court an affi
davit stating that the affiant has sufficient reason to belieye
and does believe his co-surety has died, or is likely to become
insolvent, or has removed from the Territory, or the principal
in such bond has or is likely to become insolvent, or is wast
ing the estate, and shall have given to the principal in SUl:!l

bond at least ten days' notice of snch complaint, the court
shall examine into the same.

Sec. 33. If the probate COll rt find the complaint lllPU

tioned in either of the two preceding sections to be just, it
shall order and other bond and sufficient s('eurity to be giH'll.

Sec. 34. Such additional bond when giwn and approyt>d,
shall discharge the former securities from any liability arising
from the misconduct of the principal after the tiling of the
same, and such former securities shall only be liable for such
misconduct as happened prior to the giving such new bond.

Sec. 35. If such person fail to give such additional boud
and security for ten days after making sucb order, or in sueh
other time as the court may prescribe, his letters from thence
forth shall be deemed to be revoked, and his authority from
that time cease.

Sec. 36. If any executor or administrator. shall pub
lish for six weeks in some newspaper in this Terl'i
tory in general circulation in the county wherein his
letters were granted, a notice of his intention to
apply to the probate court to resign his letters, and the court
on proof of such publication believe tbat he should be per
mitted to resign it, shall so order; said publication of notice
in the newspaper, upon application to the probate court for
that purpose, may be dispensed with, and instead thereof, the
probate court may require said exeeutor or administrator to
post ten written or printed handbills containing said notice,
in ten of the most public places in the county where his let
ters were granted, at least twenty days before the term of the
court at which he makes application to resign his letters.

Sec. 37. Such person shall then surrender his
letters, his power from that time shall cease, and he shall pay
the expenses of publication and of all the proceedings 011 such
application.

Sec. 38. If there be more than one executor or
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administrator of an estate, and the letters or part of them be
revoked or surrendered, or a part die or in any way become dis
qualified, those who remain shall perform all the duties re
quired by law respecting the estate.

Sec. 39. If all the executors or administrators of an
e8tate shall die, resign, or their letters be revoked, in case
not other"wise provided for, letters of administration of the
goods remaining unadministered, shall be granted those to
whom administration would have been granted if the original
letters had not been obtained. or- thp person obtaining thew
had renounced administration, and the administrator shall
perform the like duties and incur the like liabilities as the
former executor's or administrators.

Sec. 40. If any executor or administrator resign
his ietters be revoked, or he die, he or his legal representatives
shall account for, pay and deliver to his successor, or to the
surviving or remaining executo!' or administrator, all money
and property of every kind, and all rights, credits, deeds, evi
dences of debt and papers of every kind of the deceased, at
such time and in such manner as the court shall order, on
final settlement with such eXl::cutor or administrator or his
legal representatives.

Sec. 41. The succeeding administrator, or remain
ing executor or administrator, may proceed at law against
any delinquent former executor or administrator, or his legal
representatives, or the securities of either, or against any other
person possessed of any part of the estate.

Sec. 42. All suits against securities shall b€ com
menced within six veal's after the revocation or surrender of•
letters of administration or death of the principal.

Sec. 43. If anv eXf:'cutor or administrator fail to make•
eithf:'!' annual or final settlf:'ment as requirf:'d by law, and do
not show go{)d cause for sueh failure, after having bf:'en
cited for that purpose, by the probate court it shall order such
executor or administrator to give notice when required, and to
make such settlement. and mav enforce obedience to such 01'-•
dt-r by attachment, and may revoke his letters.

Sec. 44. If any person who has surrendered his
letters testamentary or of administration, or whose letters
have been revol,ed, or the legal representatives of any de
ceased executor or administrator shall fail to make final set
tlement as required by law, after being cited for that purpose
by the probate court, it shall order such delinquent to make
such settlement, and may enforce obedience to such order by
attachment. "

" "

Sec. 45. In all cases where citations or attach-
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ments may be issued againMt any executor, administrator 01'

other person for failing to settle his accounts, such delinquent
shall pay all costs incurred thereby.

Sec. 46. The executor or administrator on the estate of
any deceased member of a co-partnership shall include in the
inventory, which he is required b.y law to return to the pro
bate court, the whole of the partnership property, goods, chat
tels, rights and credits appraised at their true value as in
other cases, but the appraisers shall carry out in the footing
an amount equal only to the deceased's proportional part of
the co-partnership interest.

Sec. 47. The co-partnership property thus appraised
shall remain with, or be deliverE"d over, as the case may be, to
the sur,iving partner or partners, who may be disposed to Ull

dertake the management thereof, agreeably to the conditions
of a bond which he or they shall be required to gi,e to the
Territory of ""\Vashington, in such sum and with such securi
ties as are required in other cases of administration.

Rec. 48. The condition of such bond shall, in substance,
be as follows:

The condition of the above bond is, that if A. B., or .\. D.
and C. D., surYi,-ing partner or partners of the late firm of
----. shall use due diligence and fidelity in closing' the
affairs of the said co-partnership, appl,)' the proceeds thereof
toward'S the payment of the co-partnership debts, render a
true aceount on oath to the probate court, whenever l'equiI'('d
so to do by said court, of all the co-partnf'l'ship a11'a1r8, aUf!
pay o,er within one year, unless a long€'r time be allowed b.Y
the probate court, to the executor 0[' administrator the excess,
if any there be. beyond satisfying the partnership debts, then
this bond shall be void, otherwise remain in full force.

Sec. 49. The probate court shall haye the same authorit.,
to cite such suninlr or sun-iyors to :H.:('ount, and to ndjnoi,
('ate upon sueh account as in thE" ease of any ordinary admini;:
il'ation. and thf> partir's interested shall han' the like l'('me
dies by llH'ans of such bond for mis(:ondud or neglett of ~mclt

8urd,-or or sur"h'ors as may bE' had against administr::ltol'~.

Sec. 50. In case tllf> sUrYiYing partner or partnl:'rs hadug
been duly cited for that purpose, shall all neglect or refuse to
give the bond required in this act, the executor o~ ~dministra
tor on the estate 'of 'Such deceased partner, on grnng H bond
as pro'dded in the following sections, shall f?rthwith take t!lf>
whole -partnership estate, goods, chattels, rIghts and cn·dIu,
into his own possession, and shall be authorized to use the
name of the suryiyor or sur,h'ors in collecting the debts due
the late firm, if necessary. and shall. with the partnership
property, pay the debts due from the late firm. and rE'tUl'll or
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pa,Y to the survivors his or their proportion of the excess, if
any.

See. 51. Before proceeding to administer upon such
partnership p1'operty, as provided in the preceding section,
such executor or administrator shall be required b;y the pro
bate court to give further bond to its satisfaction, conditioned
that he will faithfully execute his trust according to law, which
bond may be enforced like other administration bonds.

Sec. 52. E,-er.y sUrYiving partner, on the demand of any
administrator of a deceased partner, shall exhibit to thl:: ap
praiser's the partnership propert,r belonging to the firm at the
time of the death of such deceased partner, for appraisement;
and in case the administration thereof shall devolve upon
such administrator, the said survivor 01' survivors shall sur
render to him, on demand, all the property of such partner
."hip, including their books, papers, and all necessary docu
ments pertaining to the same, and shall afford him all reason
able information and facilities for the execution of his trust.

See. 5~~. E,'ery surddng partner who shall neglect or
refuse to comply with the provisions of the preceding section,
Illay be cited for such neglect or refusal, to appear before the
IJrobate court; and unless he comply with such provision, or
show sufficient excuse for his omission, the probate comi may
commit him to the jail of the county, there to remain until he
('omply or be discharged by due course of law.

Sec. 54. \Yhen two or more pt'l'sons han:, been appointed
€xecutors or administrators, the probate court may take a sep·
arate bond, with securities from each of them, or a joint bond,
with securities, from all of them.

See. 55. Letters testamentary. or of administration,
shall not be granted to a non-resident of this Territory; and
when an executor or administrator shall become non-resident,
the probate court ha,in~ jurisdiction of the estate of the tes
tator. or intestate of such executor or administrator, shall re
yoke his letters.

CHAPTER \"11.

Of the InventorJ' and Effeets of Deceased Persons.

the•
IIIcomprisedThe estate and effects

Sec. 56. Every executor and administrator shall make
and return, upon oath, into the probate court, within two
months after his appointment, a true inYentory of the real and
l'l->L'sonal estate of the deceased, which is by law to be adminis
t.ered, and which shall haye come to his possession or knowl.
edge.

~('e. 57.
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inventory, shall be appraised by three suitable disinterested
persons, who shall be appointed by the probate court. If any
part of the estate shall be in another county than that in
whkh letters are issued, appraisers thereof may be appointed
either by the probate judge haYing jurisdiction of the case, or
by the probat€ judge of such county, and such appraisers shall
receive as compensation for their services three dollars per
thy, to be paid out of the estate.

Sec. 58. Before pro.ceeding to the discharge of
their duties, the appraisers shall take and subscribe an oath
before any officer authorized to administer oaths, to be at·
tached to the inventory, that they will honestly and impar
tially appraise the property which shall be exhibited to them,
according to the best of their knowledge and ability; they
shall proceed to estimate and appraise the property, and set
down each article separately, with the value thereof in dol·
lars and cents, in figures opposite the respective articles. ThE'
inventory shall contain all the estate of the deceased, real and
personal, which is by law to be administered, a statement of
all debts. partnership and other interests, bonds, mortgages.
notes and other securities for the payment of money belong·
ing to the deceased, specifying the name 'of the debtor in eacL
security, the date. the sum originally payahle, the endorse·
ments thereon. if any, and tbeir dates, and the sum which, in
the judgment of the appraisers, may be collectable on each
debt, interest or security.

•
Sec. 59. The inYentol'\ s·hall also contain an ac-

•
count of all moneys belonging to the deceased, which shall
have come to the possession or knowledge of the executor or
administrator; and if none shall come to his possession or
knowledge. the fact shall be so stated in the inventory.

Sec. 60. The ~aming any executor in a will shall not op
. ('rate as a dis(Oharge from any just claim 'which the testator
bad against the expeutor, bnt the daim shall be included in
the inventory. and th(> expC'ntor shall be liable for the same.

•
aF: for so muroh money in his lW.nds, at the time the debt or de·
mand bE'came dup.

SE'c. 61. The disC'harge or bequest in a will of any
debt or demand of the testator against any executor named in
his will, or again!'t any other person, shall not be valid against
the creditors of the deceased, but shall be construed as a spe
cific bequest of such debt or demand, and the amount thereof
shall be included in the inventory, and shall if necessary, be
applied in payment of his debts; if not nece8sary for that pur
pose, it shall be paid in the same manner and proportion as
other specific legacies.

Sec. 62. The inventory shall be signed by the appraisers.
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~tlld the executor or administrator shall take or subscribe an
oath before the probate judge, that the inventory contains a
true statement of all the estate of the deceased, which has
('Ollle to his possession or knowledge, and particularly of all
moneys belonging to the deceased, and of all just claims of the
deceased against the executor or administrator, and the oath
shall be endorsed upon or annexed to the inventory.

Sec. 63. If an,Y executor or administrator shall
neglect or refuse to return the inventory within the time
prescribed, or within such further time, not exceeding three
months, as the court shall allow, the court shall revoke the
letters testamentary or of administration; and the executor
.or administrator shall he liable on his bond for any injury
.sustained b;y the estate through his neglect.

Sec. 64.\Yhenever property, not mentionE'd in any in
ventory that shall have been made, shall come to the knowl-

Sec. 65. The executor or administrator shall han· a right
to the posses,sion of all the I.'eal, as well as personal, estate of
the deceased, and may retE'ive the rents and profits of the real
€statt" until the estate shall be settled or d('lh-ered over by
order of the probate court, to the lwirs or devisees, and shall
1~eep in good tenantable repair, all houses, building8 and fix
tures thereon, which are under his tontro!.
edge or possession of the executor' or administrator, he shall
cause the same to be appraised in the manner prescribed in
this chapter, and an inventory to be returned. subscribed and
ISworn to, as is provided in this chapter, within two months
~fter the discoverJ' thereof; and the making of such inventory
may be enforced, after notice, by attadm1ent or removal from
-office.

Sec. (j(). The personal estate of the deceased which
shall come into the hands of the executor or administrator.
shall be first chargeable with the payment of the debts and
€xpenses; and if the goods, chattels. rights and credits in the
hands of the executor or administrator, shall not be sufficient
to pay the debts of the deceased, the expenses of the adminis
tration and the allowance to the family of the deceased, the
whole, or so much as may be necessary of the real estate, may
be sold for that purpose by the executor or administrator, in
-the manner prescribed in this act. ,

Sec. 67. If any person before the granting of
letters testamentary or administration, shall embezzle or'
alienate any of the moneys, goods. chattels or effects of anv
-deceased person, he shall stand chargeable, and be liable tOo
the action of the executor or administrator of the estate, in
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double the value of the property so embezzled or alienated, to
be recovered for the benefit of the estate.

Sec. 68. If any executor, administrator, heir"
legatee, creditor or other person interested in the estate of any
deceased persoll shall complain to the probate judge. on oatIl,
that any person is suspected of having concealed, embezzled,
smuggled, conveyed a wa~- or disposed of any moneys, goods,
or chattels of the deceasl:'d, or that he has in his possession or
knowledge any deeds, conveyances, bonds, contracts, or other
writings which contain pvidence of, or tend to disclose the
right, title, interest or claim of the deceased to any real or
personal estate, or any claim, demand, or last will of the de·
ceased, the said judge may cite such person to appear before
the probate court, and ma~y examine him on oath upon the
matter of such complaint. If such person be not in the county
where letters have been granted, he may be cited and exam
ined, either before the probate court for the county where he
may be found, or before the court issuing the order or citation;
but in the latter case. if he appear and be found innnocent, his
necessary expenses shall be allowed him out of the estate.

Sec. 69. If the person 80 tited refuse to appear and
submit to such examination, or to answer such interrogatories
as may be put to him., touching the matter of such complaint,
the court may. b;y warrant for that purpose, commit him to the
rounty jail, there to remain in close custody until he shall
submit to the order of the eourt, and all such interrogatories
and answers shall be in writing, and shall be signed by the
party examined and :filed in the probate court.

Sec. 70. The probatE' judge upon the complaint
on oath of any executor or administrator, may cite any per
son who shall ha,e been entrusted with any part of the estate
of the deceased person, to appear before the probate court, and
may require such person to gh-e a full account, on oath, of any
moneys, goods, chattels. bonds. accounts, or other papers be
longing to the estate, which shall haye come to his possession
in trust for such executor or administrator, and of his pro
ceedings thereon; and if the person so cited shall refuse to ap
pear and answer suell account. the court may proceed against
him as pro,ided in the preceding section.

eRA PTER VIII.

Provision for the Support of the Family.

Sec. 71. ,,"'hen a person shall die, leaving a widow and
minor child or children, the widow, child or children shall~
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until letters have been granted and the inventory returned,
be entitled to remain in possession of the homestead, and of
all the wearing apparel of the family, and of all the house
hold furniture of the deceased, and shall also be entitled to a
reasonable provision for their support, to be allowed by the
probate judge.

Sec. 72. l'pon the return of the inventory, the
court shall set apart for the use of the widow, minor child or
children. all the property of the estate by law exempt from
execution

Sec. 73. If the amount thus exempt be insufficient for the
support of thp widow and minor child or children, the pro·
bate court shall make such further reasonable allowance out
of the estate as mav be necessary for the maintenance of the• ••

fanlily according- to their circumstances, during the progress
in the settlement of the estate, but no such allowance shall
be made after one year from the granting letters testament
arv or of administration.• Sec. 74. Any allowance made by the court in
accordance with the provisions of the preceding section, shall
be paid by the executor or administrator in preference to all
other charges, except funeral charges and expenses of admin
~stration.

Sec. 75. 'Yhen property shall haye been set apart
for the use of the family, in accordance with the provisions of
this chapter, if the deceased shall have left a widow and no
minor children, such property shall be the property of the
widow; if he shall have left also a minor child or children,
one-half to the widow, and the remainder to such child, or in
~qual shares to such children, if there are more than one; if
there be no widow then the whole shall belong to the minor
child or children.

Sec. 76. If. on the return of the inYentorv of anv in-
, .' .'

restate's estate, who died leaving- a widow or minor children.
it shall appear that the value of the estate does not exceed
three hundred dollars. the probate court shall, by decree for
that purpose, assign for the nsf' and support of the widow
and minor children of the intestate. or for the support of the
minor child or children, if there be no widow. the whole es
tate, after the payment of the funeral expens~s and expenses
of administration, and there shall be no further proceedings
in the administration, unless further estate be discovered.

Sec. 77. If intestate leave no widow or minor
children, all his estate shall be assets in the hands of the ad.
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ministrator, after payment of funeral expenses and expenses
Hf administration, for the payment of the debts of the deceased,
m' distribution according to law.

CHAPTER IX.

Of Claims Against the Estate.

::;ec. 7~. Eyery executor or administrator sllall
immediately. after his appointment cause to be published in
some newspaper printed in the county, if there be one, if not,
then in such newspaper as may be designated by the court,
a notice to the creditors of the deceased, requiring all persons
having claims against the deceased to exhibit them, with the
necessary vouchers, within one year after the date of such
notice, to such executor or administrator, at the place of his
residence or transaction of business, to be specified in the no
tice. ~uch notice shall be published as often as the judge of
probate shall dt.'em neCe8SaI'y, hut not less than once in a
wt.'ek for four successiye wel:'ks.

Sec. 79. After the notke shall han bl:'en pub
lished, a copy thereof, together with the affidavit attacht'd
thereto, of the publisher or printer of the paper in which the
same was published, shall be filed by the executor or adminis
trator in the probate court.

Sec. 80. If a daim be not prt.'sented within one
year after the first publication of the notice, it shall be barred.
Provided. If it be not thl:'n dul', or if it be contingt'nt, it may be
presented within ont.' year from the time it shall lWCOllll:' due
.01' absol ute.

Se-c. 81. Every e1aim presented to the adlllinistra
101' shall be supported by the affidavit of the claimant that tht'
amount is justly due, that no payments have been made
thereon, and that there are no offsets to the same to the knowl
edge of the claimant. The oath may be taken before any officer
~lUthorized to administer oaths. The executor or administratur
may also require satisfactory vouchers to be produced in sup
port of the claim.

Sec. 82. "Yhen a claim accompanied by the affida
vit required in the preceding section has been presented to the
executor or administrator, he shall endorse thereon his allow
ance or rejection, with the day and date thereof. If he allow
the claim, it shall be presented to the probate judge who !"hall
in the same manner indorse on it his allo·wance or rejection.

S~('. 83. Eyery claim which has been allowed by
the executor or admini8trator and the said judge, shall be-
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either the
the bolder
the execu
it becomes

filed in the probate court and be ranked among the acknowl·
t'dged debts of the estate, to be paid in the courli!e of tb e ad
ministration.

Sec. 84. \Vhen a claim is rejected by
executor, administrator or the probate judge,
1llust bring suit in the proper court agninst
tor or administrator within three months after
due, otherwise the claim shall be forever barred.

Sec. 85. "No claim shall be allowed by the execu
tor, administrator or pr'()bate judge which is barred by the
statute of limitations.

Sec. 86. ~o holder of any claim against an estate
shall maintain an action thereon, unless the claim shall have
been first presented to the executor or administrator.

Sec. H7. The time during which there shall be a
vacancJ- in the administration shall not be included in any
limitations herein prescribed.

Sec. 88. If any action be pending against the tes
tator or intestate, at the time of his death, the plaintiff shall,
in like manner present his claim to the executor or adminis
trator for allowance 01' rejection, authenticated as in other
cases; and no recovery shall be had in the action unless proof
be made of the presentment.

Roee. 89. ""Vhenen'r any claim shall have been
presented to an executor or administrator and the prohate
judge. and a part therl:'of shall be allowed, the amount
nf such allowance shall be stated in the indorsement. If the
creditor shall refuse to accept the amount so allowed in satis
faction of his claim. he shall recover no co!'ts in anv action he•
may bring against the executor or administrator, unless he
shall recover a greater amount than that offered to be allowed,
excl usive of interest and costs.

Roe'e. 90. The effect of any judgment rendered
against any executor or administrator, shall be only to estab
lish the claim, in the same manner as if it had been allowed by
the executor or administrator and thl:' probate judge; and the
judgment shall be, that the executor or admini.strator pay, in
due course of administration. the amount ascertained to be
due. A certified transcript of the judgment shall be filed in
the probate court, and no execution shall issue upon such judg
ment, nor shall it create a lien upon the property of the estate,
or give the judgment creditor any priority of payment.

Sec. 9]. When any judgment has been rendered
against the testator or intestate in his lifetime. no execution
shall issue thereon after his death, but it shall be presented
to the executor or administmtor as any other claim, but need
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not be supported by the affidavit of the claimant, and if justly
due and unsatisfied, shall be paid in due Course of administra
tion: Provided, however, That if it be a lien upon any prop
erty of the deceased, the same may be sold for the satisfaction
thereof, and the officer making the sale shall account to tlle
,executor 0[' administrator for :my surplus in his hands,

~ec, 92. If the executor or administrator doubt
the correctness of any claim presented to him, he may enter
into an agreement in writing with the claimant to refer tlle
matter in controversy to some disinterested person to be ap
proYed by the probate judge, up-on filing the agreement and
appronl of the probate jndge in the oftite of the clerk of the
district court, for the county in which the letters testanwntal'y
or of administration were g'wnted, and tlw derk shall, either
in term time or "acation, enter a rnle refelTing the matter in
eontroyersy to the person so seleded.

Sec. HH. The refe['ee shall thereupon pwceed to heal' and
determine the matter, and make his repo['t thereon to the
court in which the rule for his appointment shall ha \"(:' bet>1l
entered. The same proceedings shall be had in all resl'eds,
and the referee shall han' the same powers, and be entitled to
the same compensation, and subject to the salUe cont['ol, <Ii;

if the reference had been made in an action in which suell
court might, by law, direl't a reference. The court may set
aside the referee and appoint another in his l)la<:e, 0[' may
set aside or confirm the report, and adjudge costs, as ill at:
tions against executors and administrators; and the judgment
of the court thereon shall be a~ valid and effectual, in all (,t'

spects, as if the same had been rendered in a suit commencpd
by the ordinary process.

Sec. 94. If the executor or administ,'ator is him
self a creditor of the testator or intestate, his claim, duly au·
thenticated by affidavit, shall be presented for allowance 01'

rejection to the:probate judge, and its allowane(' by tll(' judgE'
,hall be sufficient e, idence of its correctness.

Sec. 95. If any executor or administrator shall
neglect for two month's, after his appointment, to give notic~
to creditors as prescribed by this article, it shall be the duty of
the court to revoke his letters,

Ree. !l6. At the same time at which the exeeutol'
or administrator is required to return his inventory, he shall
also return a statement of all claims against the estate which
shaH have been presented to him, when requit'ed by the court.

•and from time to time thereafter shall present a statement or
claims subsequently presented to him; and in all such state
ments he sliall designate the names of creditors, the nature of
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each claim, when it did or will become due. anI.! whether it
was allowed 01' rejected by him.

CHAPTER X.

Sales of Propert,r by Executors and Administrators.

~ec. tiT. .xa sale of any property shall be ndid unless
made undel' order of the probate court.

~ec. U~. All applications for order:; of sale shall
be by petition, in writing, in which shall be set forth the facts,
showing the sale to be necessary, and upon the hearing, any
person interested in the estate, lIlay file his written objections,
which shall be heard and determined.

~ec. UU. At the terlll of the court at which the
inventory is returned, the executor or administrator shall
apply for an order to sell the perishable propert,\' of the estate,
and so much other property as may be necessary to be sold, to
pay the allowance made to the family of the deceased.

If claims against t'he estate han· been allowed. and a sale
of proper'ty shall be necessary for the payment of the expenses
of tht:' administration. he shall also apply for an order to sell
ISO much of the personal estate as shall be necessary. He shall
make a similar application, giving at least two weeks' pre
Yious notice, in a newspaper' in general eirculation in the
<-'ounty where letters wel'e granted, or by posting written or
printed noticf>s thereof, in ten of the most public places in the
county. from time to time, so lang as any personal property
remains in his hands, and a sale is necessal'.," to pay any de
mands against the estate.

Sec. 100. If it appeal' to the eourt that a sale is
necessar.r, it shall so order. In making such sale, the court
shall order such articles as are not necessary for the support
and subsistence of the family of the deceased, or not specially
bequeathed, to be first sold.

Sec. 101. Sales of personal propertJ' shall be made
at public auction, and after notice given for at least two weeks,
which notice shall be given by notices posted in the public
places in the county, or by publication in a newspaper, if the
judge shall so order, in which shall be stated the time and
place of sale.

Sec. 102. If it be made to appear to the satisfac
tion of the probate court, that it will be for the interest of the
estate to allow the executor or administrator to sell some
smaIl portion or the whole of the personal estate at private
sale. the court mavso order.

<
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Sec. 103. 'Vhen the personal estate in the hands
of the executor or administrator shall be insufficient to pay
the allowance to the family, and all the debts and charges of
the administration, the executor or administrator may sell the
real estate for that purpose, upon the order of the judge of pro
bate. To obtain such order he shall present a petition to the
probate court, setting forth the amount of the per
sonal estate that has come to his hands. and how
much, if an;y, remains undisposed of, a list and the
amounts of the debts outstanding against the de
ceased, as far as the samt' (-an be ascertained. a descrip
tion of all the real estate of which the testator or intestate died
seized, the condition and value of the respective lots and por
tions, the names and ages of the devisees. if any. and of th(~

heirs of the deceased, which petition shall be nrified by the
oath of the party presenting the same.

Sec. 104. If it shall appear by such petition that
there is not sufficient personal estate in the hands of the ex
ecutor or administrator to pay the allowance to the family,
the debts outstanding against the deceased, and the expenses
of administration, and that it is necessary to sell the whole or
some portion of the real estate, for the payment of such debts,
the prohate judge shall thereupon make an order, directing all
persons interested to appear at a time and place specified, not
less than four nor more than eight weeks from the time of
making sueh order. to show cause why an order should not be
granted to the executor or administrator. to sell so llIHch of
the real f'state of the deceased as shall be requisite to pay
such allowance. charges and debts.

Sec. 105. A copy of such order to show cam\(-', shall
be personally served on all persons interested in the estate,
at least ten days before the time appointed for hearing the
petition, or shall be published at least four successive week::;
in such newspaper as the court shall order: Provided, how
ever, If all persons interested in the estate shall signify, in
writing, their assent to such sale, the notice may be dispensed
with.

See. 106. The probate judge at the time and place
appointed in such order, or at such other time to which the
hearing may be adjourned, upon proof of the due service or
publication of a copy of the order. or upon filing the consent
in writing, to such sale, of all parties interested, shall proceed
to the hearing of such petition; and. if guch consent be not
filed, shall hear and examine the alle~ationsand pr:lofs of the
petitioners and of all persons interested in the estate, who may
oppose the application.
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~ec. 107. If any of the deyisees or heirs of the de-
~

ceased are minors, and have a general guardian in the county,
the copy of the order shall be served on the gual·dian. If they
have no such guardian, the court shall, before proceeding to
act on the petition, appoint some disinterested person their
guardian for the solepurpose of appearing, for them and tak·
ing care of their interests in the proceedings.

~et. lOti. The executor or administrator llIay be
examined under oath, and witnesses may be examined by
either party, and I!rocess may be issue to compel their at·
tendance and testimony, by the probate court, in the same
manner and with like effect as in other causes.

~el'. IOU. If it shall appear to the court that it is
necessary to sell a part of the real estate, and that by a sale
of such part the residue of the estate or some specific part or
piece thereof would be greatly injured, the court ma~ author·
ize the sale of the whole estate. or of such part thereof as may
be adjudged necessary, and most for the interest of all con·
cerned.

~el'. 110. If tlle pi'obat\:' judge shall u\:' "atil>fied
after a full hearing upon the petition, and on examination of
the proofs and allegations of the parties interested, that a sale
of the whole or some portion of the real estate is necessary
for the payment of the allowance to the family, and all valid
claims against the estate and charges of administration, or
if such sale be assented to by all the persons interested, he
shall make an order of sale authorizing the executor or admin
istr'atar to sell the whole or so much and such parts of the
real estate described in the petition as he shall judge neces
sarv or beneficial.

~

Sec. 111. The order shall specify the lands to be
sold and the terms of sale, which may be either for cash or on
("redit, not f>xceeding six months, as the court may direct.
If it appear that any part of such real estate has been devised
and not charged in such devise with the payment of debts,
the court shall or?er that part descended to heirs to be sold,
before that so deVIsed.

Sec. 11~. If the executor or administrator shall
neglect to apply for an order of sale whenever it may be nee.
essary, any person interested in the estate may make appli
cation therefor in the same manner as the executor or admin
istrator, and notice thereof shall be given to the executor or
administrator before the hearing.

Sec. 113: rpon making such order, the derk 0 f the pro
·bate court shall deliver to the executor or administea tOI', who
shall bethereupon authorized to sell the real t'state 3sdirected.
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. Se-c. 114. 'Yhen a sale is ordered notice of the
time and place of sale shall be posted in ten of the most pub
lic places in the county where the land is situated, at least
twenty daylS before the day of sale, and shall be published in
some newspaper in this Territory, in geperal circulation in
said eounty, for three successive weeks next before such sale,
in which notice the lands and tenements shall be described
with corum on certainty.

•
Sec. 115. ~uch sale shall be in the county where

•
the lands are situated at public auction, between the hours
of ten o'clock in the morning and the setting of the sun the
same da:y; bu t if the executor or administrator shall deem it
for the interest of all concerned that the sale should be post
poned, he ma:y adjourn it for any time not exceeding fourteen
da,l'S.

•
Sec. 11(). In ease of such adjournment notice

thereof shall be given by a public proclamation at the time and
place first appointed for th(> sale; and if the adjournment shall
be for more than one day, further notice shall be given by post
ing or publishing as the time and circumstances may admit.

Sec. 1.17. The exeeutor or administrator shall,
when the sale is on credit, take the note or notes of the pur
chaISeI' for the purchase money, with surety, and mortgage on
the property to secure their payment.

~ec. 1.18. The executor or administrator making
any sale of real estate shall, at the next term of the court
thereafter, make a return of his proceedings to the probate
judge. who shall examine the same. and if he shall be of opin
ion That the proceedings were unfair, or that the sum bidden
is disproportionate to the yalue, and that a sum exceeding such
bid at leasT ten per cent.. exclusiye of expense of a new sale.
may be obtained, he shall Yacate such sale and order another
to be had. of which notice shall be gi,en, and the sale shall be
conducted in all respects as if no previous sale had taken
place.

Re(·. 11~L 'Yhen the return of the sale is made any..
person interested in the estate may file written objections to
the confirmation of the sale, and may be heard and produce
witnesses in support of his objections.

R{-'(". 1:?1. If it appeal' to thf' court that tlw sale
was legally made 2nd fairly conducted, and that the sum bid
den was not disproportionate to the value of the property sold,
or if disproporti onate, that a greater sum as above specified,
cannot be obTained. the court sball make an order confirming
the sale and directiuJr con,eyances to be executed; and such
sale, from that time, shall be confirmed and valid.
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8ec. 121. Such conveyances shall thel'eupon be executed
to the purchaser by the executor or administratol'. The.r shall
contain and set forth at large the ol'iginal order authorizing a
sale, and the order confirming the same and directing the cOIl
,-eyances; and they shall be deemed to convey all the l'sta te,
rights and interest of the testator or intestate at the time of
his death.

8ec. 1:!:!. Before any order is entered continuing
the sale, it shall be proven to the satisfa· u of the probate
judge that notice of the sale was gh-en. ie." herein prescribed
and the order of confirmation shall state that such proof was
made.

~ec. 1:!:J. When a testator shall have giYen any
legacy by will that is efiectual to charge real estate~ and bis
goods, chattels, rights and credits shall be insufficient to pay
such legac;y, together with his debts and charges of adminis
tration, the executor or administrator, with the will annexed,
may obtain an order to sell his real estate for that purpose in
the same manner and upon the sallie terms and conditions as
are prescribed in this act, in case of a sale for the payment of
debts.

~ee. l:!J. If the testator shall make IH'o\-ision by
his will, or designate the estate to be appropriated for the pay
ment of his debts, the expenses of administration, or family
expenses, they shall be paid according to the provision of tile
will, and out of the estate thus appropriated, so far as the sallie
may be sufficient.

Sec. 125, \Yhen any di dsion has been lliadf~~. OL'

any property directed to be sold, the executor or administrator
with the will annexed, lliay proceed to sell without the Ql'del'
of the probate court; but he shall be bound as an adminis·
trator, to give notice of the sale, and to proceed in making
the sale in all respects as if he were under the order of tLe
court, unless there are special directions gh'en in the will, ill
which case he shall be governed by such directions; but in all
cases he shall make reiurn of the sale to the probate court.
who shall vacate such sale unless the same shall appear in all
respects to be made according to law in like manner as upon
sales made by administrators.

Sec. 126. If the provision made by the will or the
estate appropriated be not sufficient to pay the debts and ex
penses of administration and family expenses, such part of
the estate as shall not have been disposed of bv the will, if, .

any, shall be appropriated for that purpose, according to the
provisions of this act.

Sec. 127. The estate. l'eal and personal, gi \-en by
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the will to anJ' legatees or devisees, shall be held liable for the
payment of the debts, the expenses of administration, and of
the family in proportion to the value or amount of the several
devises or legacies, if there shall not be other sufficient estate,
except that specific deyises or legacies may be exempted if it
appear to the court necessar,Y to carry into effect the intention
of the testator if there shall be other sufficient estate.

~ec. 128. 'When the e~tate given by any will has
been sold for the payment of debts and expenses, all the de
,-isees and legatees shall be liable to contribute according to,
their respective interests, to any devisee or legatee from whom
the estate devised to him may be taken for the payment of the
debts or expenses; and the probate court when distribution is
made, shall by decree for that purpose, settle the amount of
the several liabilities and decree how much each person shall
contribute.

81:'c. 12!). If a deceased persoll at tlH' tim(-' of hi:,.
death was possesi:led of a contract for the purehase of lands, his
inter(-'st in such lands under such contract, lllay be sold on the
application of his exeeutor or administrator, in the same man
ner as if he had died seized of such lands; and the same pro
ceedings may be had for that purpose as are prescribed in this
act, in respect to lands of which he died seized, except as hE're·
inafter provided.

Sec. 130. ~uch snle shall be made subject to all
payments that may therE'after become due on such contract.
and if there be any such payments thereafter to become dUE"
sueh sale shall not be c:onfirmed by thE' probate judge until the
purchaser shall have executed a bond to the executor or ad
ministrator for his benefit and indemnity, and for the bE'nefit
and indE'mnity of the persons entitled to the interest of the
deceasE'd in lands so contracted for. in double the whole amount
of the payments thereafter to become due on such contract,

. with such securities as the probate judge shall approH'.
SE'(·. 1~1. Such bond shall be conditioned that the

purchaser will makE' all payments for such land as shall bp
come due. after the date of such sale, and will fully indemnih'

. ~ .'
the executor or administrator and the person so entitled.
against all demands, costs and chargE'S and expenses by reason
of any covenant or agreement contained in such contract; bu t
if there be no payments thereafter to become due 011 snch
contract, no bond shall be required of the purchaser.

Sec. 132. rpon th~ confirmation of such sale. flit'
executor or administrator shall execute to the purchase» an
assignment of the contract, which assignment shall vest in the
purchaser. his heirs and assigns, all the right, title and interest
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of the persons entitled to the intel'est of the deceased in the
land sold at the time of the sale; and such purchaser shall
have the same rights and remedies against the yendor of such
lands as the deceased would have had if liYing.

Sec. 1:33. If any person die. haying mortgaged
any real or personal estate, and shall not haye deYised the
same or provided for the redemption thereof by will, the pro·
bate court, upon the application of any person interested, may
order the executor or administrator to rede( ::1 the estate out of
the personal assets, if it should appear to the satisfaction of
the court that such redemption would be beneficial to the
estate and not injurious to creditors.

Sec. n4. If such redemption be not deemed expe
dient, the court shall order such property to be sold at public
sale, which sale shall be with the same notice, and conducted
in the samp manner as is required in other cases of real estate
provided for in this act, and the executol' or adminiswator
shall execute a conyeyance thereof to the pur
chaser, which conyeyance shall be effectual to con \-ey to the
purchaser all the right, title and interest which the deceased
would have had in the property had not the same been· mort
gaged by him. and the purchase money. after paying the ex
penses of sale, shall first be applied to the payment and
discharge of such mortgag'e, and the residue in due course of
a dministration.

Sec. 135. If there shall be any neglect or miscon
duct in the proceedings of the executor or administrator in
relation to any sale, by which any person interested in the
estate shall suffer damages, the party aggrieved may recover
the same in a suit upon the bond of the executor or adminis
trator, or· otherwise, as the case may require.

Sec. 136. Am- executor or administrator who shall•
fraudulently sell any real estate of his testator or intestate,
contrary to the provisions of this act, shall be liable in double
the value of the land sold, as damages. to be recovered in an
action by the person or persons having an estate of inheritance
therein.

Sec. 137. No action for the recovery of any estate, sold.
by any executor under the provisions of this act, shall be
maintained by any person claiming under the deceased testa
tor or intestate, unless it be oommenced within three veal'S

•next after the sale.
Sec. 138. The preceding section shall not apply to min

.... rs, or others under any legal disability to sue at the time
when the right of action shall first accrue, but all such per-
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~ons ma.y. commence such action at any time within threp
years after the remo,-al of the disability.

Sec. 139. ',,"henever a sale shall have been made In- an
•

executor or administrator, of any property of the estate, real
"I' personal, it shall be his duty to return to the probate cuurt,
at its next term thereafter, an account of sales, verified by his
affidant.

Sec. 140. ~ 0 exp('u tor 01' administrator shall, dil'el't Iv 01",.

mdirectly, purchase any property of the estate.

CHAPTER Xl

Of the Powers and Duties of the Executor and Administrator,
and of the :Management of the Estate,

l':lec. 141. TIlt' executol' or administl'atol' shall take
iuto his possession all the estate of the deceased, real and per
sonal, and collect all debts due to the deceased.

";ec. 14:!. Actions for the l'ecovel'y of any lll'0l'el"ty.
rettl or personal, or fOl' the possession thel'eof, and all action:::
fOL;nded upon contracts, may be maintained by and against
executors and administr'ators in all cases in which the same
might have been maintained by ur against their respective
testators or intest~tes.

Sec. 14::' Exeeutors aud administratol's ilia v main-
"

tain actions against any person who shall ha"e wasted, de-
stroyed, taken, carried away or com'erted to his own use the
goods of their testator or intestate in his lifetime, also may
maintain actions for trespass committed on the estate of the
deceased dudng his lifetime.

Hec. 144. .\ ny IH'l'son, 01' his pen;onal l'PIH·t:'S('nta
tives, shall have an action against the executor or adminis
trator of any testator or intestate who in his lifetime shall have
wasted, destroyed, taken or ratTied a way, or converted to his
own use the goods and chattels of any such person, or com
mitted any trespass on the real estate of such person.

Ree. 145. .\.uv admin ish'ator ma v in his own nanH'., ,

for the use and benefit of all parties interested in the estatt:'.
maintain actions on the bond of an executor or of any former
administrator of the same estate.

Rec. 14fi. \YhenevN a debtor of a deceased person
shall be unable to pay all his debts, the executor or adminis
trator may, with the approbation of the probate judg-e, ('om
pound with him and give him a discharge upon receiying it

fair and just diyidend of his effects.
Rec. 147. ,Yhen there shall be a deficiplln- of a~-

•
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f<ets in the hands of an executor or administrator, and when
the deceased shall in his lifetime haye conveyed any real estate
()10 any right or interest therein, with intent to defraud his
el'editors or to avoid any right, duty or debt of any person, or
i"hall have so conveyed such estate. that by law the depds or
t"OllVeyances are void as against creditors, the executor or ad-

•ministrator may, and it shall be his duty to, commence and
prosecute to final judgment an~' proper action for the recovery
of the same, and may recon'r for the benefit of the creditors
all such real estate so fraudulentlv conn'ved, and may also for

"' .... IL

the benefit of the creditors, sue and recon'r all goods, chattels,
rights and credits which may haye been so fraudulently con·
YE':"ed by the deceased in his lifetime. whateyer may have been
the manner of such fraudulent crmn'vance.

• •
Ret. 14S. X 0 executor 01' administrator shall be

bound to sue for such estat!:' as mentioned in the preceding sec
tion, for the benefit of the creditors, unless on application of
tilt> ('reditors of the deceased. n~l' unless the creditors lllakin~

:"l1l'h application, shall pay sueh part of the costs and expenses,
ny' ;.>:iye sudl seenl'ity to the pxecutor or adm~llistrator there
of, as the pnbatp judg-e sha.ll direct.

Ree. 14!). TIIP real estate so recovered shall be sold
for the pa.yment of debts in the same manner as if the deceased
had died seized thereof, upon obtaining- an order therefoI'
'from the probate court, and the proct>eds of all goods, chattels,
ri~hts and credits so recovel'ed. shall be appropriated in pay
ment of debts of the df'cf'a~f'd, in the same manner as otheI'
property in the handR of the executo:' Ol' administrator.

CHAPTER XII.

Of the Conveyance of Real Estate by Executors and Admin
istrators in Certain Cases,

Sec. 150. 'Vhen any person who is bound by contract, in
writing, to convey any real estate, shall die before making the
conveyance, the probate court may make a decree authorizing
and directing the executor or administrator to convey such real
estate to the person e.lJ.titlt.d thereto, in all cases where such
deceased persun, if living, might be compelled to makf'. snch
conveyance.

Hec. 151. On presentation of a petition of any person
claiming to be entitled to such conveyance from any executor
or administrator, setting forth the facts upon which such
daim is predicated, the probate judge shall appoint a time and
place for hearing such petition, which shall be at regular term
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of the court, and shall order notice of the pending thereof, and
the time and place of hearing, to be published at least foUl'
successive weeks next before sueh hearing, in such newspaper
in this Territory as the court shall designate.

Sec. 152. At the time and place appointed for such hear
ing or at such other time as the same !Uay be adj oUl'lled ttl,

upon proof by affidadt of the publication of the noticE, the
court shall proceed to a bearing, and all persons interested iu
the estate may appem' and defend such petition, by filing their'
objections in writing and the court may examine on oarb tht~

petitioner and all who m.IJ be prodnced before him fol' th'11
purpose.

Sec. 153. After a full hearing upon such petition alid ub
jections, and examinati~n of the facts and circulllstuIlee"
of the claim, if the probate judge is satisfied that the petitioner'
is entitled to a eom'eyallee of the real estate described in hii-•
petition, he shall make a deeree authorizing and directing ttl'
executor or administrator' to execute a COnyenlnCe tIH::l'eof hi

•
the petitioner.

Sec. 154. Any person interested may appt'al from such
decree to the district court for tbt' sallle county, as in other•
cases; but if no appeal be taken from such decree within the
time limited therefor by law, or if such decree be confirmed 011

appeal, it shall be the duty of tIle t'xt'cutor or admillistrato!'
to execute the conYt':'<1Dce aecording to the directions l'OIl

tained in the decree; and a certified copy thereof shall be ['e
corded with the deed, in the offiee of the recurder of the conn
ty where the lands lie, and shall be eddenee of th~ cot'reet
ness of the proceedings, and of th authority of the executo;'
or administrator to make sueh conyeyance.

Sec. 155. If upon a hearing in the probate eourt as here
inbefore provided, the probate judge shall doubt the right of
the petitioner to haye a specitic performance of the contt'acr.
he shall dismiss the petitioner without prejudice to the right:'
of the peitioner, who illay at anJ- time within six month:'
thereafter, proceed in the district court to enforce a :;.pecitiL'
performance.

See. 15ft Every conyeyance illade,in pur'suance of a dt'
cree of the probate court as provided in this act, shall be efl'e('
tual to pass the estate contracted for as fully as if the COD

tracting party himself were still liying and then executed the'
conveyance.

Sec. 157. A copy of the dec['ee for the conveyance mad,·
by the probate court and duly certified and recorded in the
office of the recorder where the lands lie, shall give to tht'
person entitled to the conveyance a right to the possessiolJ
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of the lands contracted for und of holding the same according
to the terms of the intended conYe~'ance, in like manner aH
if they had been conveyed in pursuance of the decree.

Hec. 15S. The recording of any decree, as provided in the
preceding section, shall not preyent the court making such de
cree from enforcing the same hy other process.

Sec. 159. If the person to whom the conveyance was to be
made shall die before the commencement of the proceedings
according to the provisions of this act, or before the comple
tion of the conveyance, any person who would have been en
titled to the conveyance uuder him as heir, devisee. or other
wise, in case the conveyance had been made according- to the
terms of the contract, or the executor or administrator of such
deceased person, for the benefit of the person entitled. may
conlmence such procf'edings or }JJ'oflPcute the same if alrf'udy
comnwnced j and the conve;\"ance shall be RO made as to vest
the estate in the same personR who would have been entitled
to it, or in thf' f'xecut{\r or adminh,tl'ator for their benefit.

CHAPTER XIII.

Uf .\ccounts to be RendeJ'ed by Executors or Adl1linistrators r
and of tllp Pannent of Debts.

•

Hec. HiO. ),"0 ex(>cu tOl' UJ' adlllini~tl'a tOl' shall be
cllul'geable upon any special promise to answer damages or to
pay tite debts of tIle testator 01' intestate out of his own estate,
unless the agreement for that lJUl'pose or some memorandum
or note thereof is III writing, and signed by such exeeutor or
administn\tor, 01' by some otller person by him thereunto
specially authorized.

He('. 1(i1. En>I'y executo]' OJ' administr'atol' shall be
ehaq.('eable in his own ,l(TOunt with the whole estate of the de·
ceased which may come into his 1'0ssession. at the yalne of the
appraisement eontained in the inventory, except as providpd in
the following' sections, and with the interest, profit and ill
come of the estate.

Hpt'. 1Ii~. He shall not make ]ll'ofit by the in
crease nor suffer loss by the decrease or destruction, without
his fault. of any part of the estate. He shall account for the
excess when he shall have sold any part of the estate for more
than the appraisement, and if any has been sold for less than
the appraisement he shall not be responsible if the sale has
been justly made.

Flec. Hj:1. ~o pxpelltOl' or' admini~tratOJ' I"hall hp ac-
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countable for any tlebts due the estate if it shall appeal' thili
they remain uncollected without his fault.

Sec. 164. He shall be allowed all necessarY ex,
penses in the care, management and settlement of the ~state,
and for his services such fees as the law provides, but when
the deceased, by will, shall have made some other prodsion
for the compensation of his executor, that shall be deemed a
full comp€nsation for his services, unless he shall by a written
instrument, filed in the probate court, renounce all claim for
compensation provided by the will.

Sec. 165. X0 administratol' or executor sha Il pur,
chase any claim against the estate he represents, and if he
shall have paid any claim for less than its nominal value, he
shall onlJ' be entitled to charge in his account so much as he
shall have actually paid.

Sec. 166. 'Yhen no compensation shall ha ,,(. lWl'11

provided bJ' will, or the executor shall renounce his claim
thereto, he shall be allowed commission on the whole estate
accounted for by him as follows: For the first one thousand
dollars, at the rate of seven pel' cent.; for all ab(}ve that 1"11::1

and not exceeding two tllOusand dollars, at the rate vf tin,
per cent.; for all above that sum, at the rate of four per eell~.,

and the same commission shall be allowed to administratol'~.

In all cases such further allowance may be made as tht' p;"'
bat~ judge shall deem just and reasonable fOJ' any extrnol'di
narJ' services not required of an executor or administrator in
the common course of his duty: Provided, That the totai
amount of such allowance shall not exceed the amount o~

commission allowed in this section.
Sec. 167. 'Yithin six months after his it ppoin r

ment, and thereafter at any time when required by the co uri.
either upon its own motion or the application of any person in
terested in the estate, the executor or administrator shall reI:'
del' for the information of the court an exhibit under oatiL
showing the amount of moneJ' received and expended by him.
the amount of all claims presented against the estate, and
the names of the claimants, and all other matters necessary re,
show the condition of its affairs.

Sec. H;8. If the executor or administrator fnil III

render an exhibit within six months, as required in the last
preceding section, it shall be the duty of the probate judg:e 1·

issue a citation requiring him to appear and render it.
Sec. 169. Any person interested in the estate may

at anJ' time before the final settlement of accounts, presen t
his petition to the probate judge praying that the executor or
administrator be reqnired to appear and render such exhibit.

J!-\l
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setting forth the facts showing that it is necessary and proper
that such an exhibit shall be made.

::;ec. 170. If the probate judge bl:' satisfied, either
from the oath of the applicant or from any other testimony that
may be of'fel'ed, that the facts alleged are true. and shall con
sider the showing of the applicant sufficient, a citation shall
be issued to the executor or administrator requiring him to
.appear on some day named in the citation, whicll shall be dur
ing the term of a court, and render and exhibit as pra~'ed for.

81:'c. 171. \Yhl:'n an (·xhibit is 1'1:'11llel'ed by an ex
ecutol' or administrator. any pel'son interested IDay appear,
and by objections in w!'iting, contest any account or state·
ment therein contained. The court llla, examine the executor•
or administrator, and if he han.' been guilty of negligence, or
\vasted. embezzled or mismanaged the estate, his letters shall
be reyoked.

~~.('. 17:!. If <lny l'Xl:'("ntor ~IJ' adlllinistratol' neglect
or refuse to appear and render an i:xhibit after haYing been
duly cited, an attachment lllay he issued against him, or his
letters may be revoked, in the discretion of the court.

~ec. 17:t. En:'!'Y ('Xl:'i'utOI' 01' administratol' shatl•
render a full account of his administration at the expiration of
one year from the time of his appointmen t. If he fail to pre·
sent his account. it shall be the duty of the judge to compel
the rendering of such account by attachment. and anJ persou
interested in the estate may apply for and obtain an attach
ment, but no attachment shall issue unless a citation shall haye
been first issued and returned, requiring the executor or ad
ministrator to appeal' and show cause why an attachment
should not issue.

~e('. ]74. "-henever the authorih' of an executor
•

or administrator shall cease, or be revoked for any reason, he
may be citeo to account before the probate court, at the in·
stance of the person succeeding to the administration of the
estate, in like manner as he might llave been cited b;y any per
son interested in the estate, during the time he was adminis·
trator or executor.

Sec. 175. If the executor or administrator resides with
out the countJ, absconds or conceals himself so that
citation cl:\.unot be personally served, and shall neglect to ren
der an account within thirty days after having been com
mitted when the attachment has been executed, his letters
shall be revoked.

Sec. 176. In rendering his account the executor
or administrator shall produce vouchers for expenses and
charges which he shall have paid. which vouchers shall be
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filed and remain in court; and he may be examined on oath
touching such payments, and also touching any property and
effects of the deceased, and the disposition thereof.

See. 177. On the settlement of his aecoun t, he mil:-
be allowed any item of expenditure not exceeding twenty dol
lars for which no voucher is produced, if such item be sup
ported by his own oath, positiY(: to the fact of payment, speci
fying when. where, and to whom payment was made. and if
such oath be uncontradictpd; but such allowances, in the
whole, shall not pxceed fivp hundred dollars for paymellt in
behalf of anyone estatl'.•

Sec. 118. \Yhen the account is rendered for settlement.
notice thereof shall be ghen by the probate judge, by C;IlISiD~

llotices to be posted in three of the most public places in the
county. The notice shall set forth the name of the est:ne, of
rhe executor or admini;;;trator, and the day appointed for the
,;ettlement of account. "which shall bE' on some day of a reu:n-

• t, ,_

lar term of court.
Sec. 17!). On tIll' day appointE'd, 01' on any sllhs,~"

quent day to which the hearing may haw been adjourned b:
the court, any person interested in the estate may appear and
file his exceptions in writing to the account, aml contest the
same.

SE'c. 180. ]f theJ'(~ be any "minor intE'I'E'8teo ill tl\l'
•

estate, who has no legally appointed g-uardian, thE' court shall
appoint some disinterested person to represent him. ,,·ho. on
behalf of the minor, may contest the account, as any other
person interested might contest it. nnd who shall he n11o\\'('o b:
the court a reasonable compensation for his services.

Sec. 181. The henring and allegations of ql(' 1"("

spective parties may be adjourned from time to time as :;:baJ1
be necessary. and the court may appoint onf' 01' 11Iore nndi·
tors to examinE' the ac('ounts and make rppOJ't thE'reon i"uhjef't
to confirmation. and may allow a reasonable romlwnsatioll 10
such auditors to be paid ont of the (>state of the rlerea;;;pd.

Sec. 182. The settlement of thp account ano illl'
allowance thereof by the court, or upon appeal. shall be c:m·
elusive against all persons in any ,vay interested in the estate.
saving, however, to all persons labori.ng under any legnl dis
ability, the rights to proceed against the E'xecutor or admin
istrator, either individually or upon his bond, within two yenr"
after their respective disabilities shall have ceased. and in
any action brought by any such person, the allowance anrl set
tlement of the account shall be deemed presumptive evidence
of its correctness.

Sec. 183. The account shall not be allowed by the
•



LA\\'S OF WASHI::.\GTOX 355

court until it be first proven that notice has been giyen as re
<{uired by this act, and the decree shall show that such proof
\vas made to the satisfaction of the court, and shall be conelu
si ,-e eyidence of tbe fact.

Bee. 184. The debts of the estate shall bl~ paid in
the following order: 1. Funeral expenses. 2. Expenses of the
last sickness.

3d. Debts hadng preference by the laws of the United
8tates;

4th. l'ublk mtes, taxes and excise duties due the 'ferri
ton". ,

5th. J udgnwnts rendered against the deceased in his life
till'll'.' on whit-h !:'xeeution might ha ye issued at the time of his
death, and mortgages in the order of the date of their tiling
in the recorder's office;

lith. All other demand" against th!:' estate.
~

Bee. 185. The preferenee giWll in the preeeding
section to a mortgage, shall onl,\' extend to the proceeds of
the pt'opert,v mortgaged; if the proceeds of such property be
insufficient to paJ the lllortgage, the part remaining unsatis
fied shall be classed with other demands against the estate.

~ee. 18G. If the estate be insuffident to pay all the
debts of anyone class. each creditor shall he paid a dividend
in proportion to his elaim. and no creditor of anyone class
1'5hall recei.e any payment until all those of the preceding class
:,;ha II haye been fu lly paid.

Bee. l~T. It shall the duty of tIlt:-' executor or•
administrator, as soon as he may haye sufficient funds in hi~

hands, to pay the funeral expenses, and expenses of the last
-sickness, and the allowance made to the famil,)' (If the d,,·
t:eased. and he lllay retain in his hands the necessary expenses
of administration, but he shall not be obliged to pay any other
debt or any legacy, until as prescribed by this act, the paymeU(
has been ordered b, the court.

•
Sp('. ] 88. r pon the settlement of the accounts of

tile executor or administrator at the end of the Year. as re-
•

quired in this act. the court shall mate an order for the pay-
ment of the debts, as the circumstances of the estate shall re
quire. If there be not sufficient funds in the hands of the ex
("cutor or administrator, the court shall specify in the decret>
the sum to be paid each creditor.

Sec. 189. If th.~re be any claim not due, or any
contingent or disputed claim against the estate. the amount
thereof, or such part thereof as the holder would be entitled
to if the claim were due, established. or absolute. shall be paid
into the court, where it shall remain to be paid over to the
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party when he shall become entitled thereto; or if he fail to
establish his claim, to be paid over or distributed, as the cir
cumstances of the case may require: Provided, That if anJ
creditor whose claim has been allowed, but is not :ret due,
shall appear and assent to a reduction therefrom of the legal
interest for the time the claim has yet to run he shall be en
titled to be paid accordingly.

Sec. 190. \Vhenever a decree shall have been made
by the probate court for the payment of creditors, the execu
tor or administrator shall be personally liable to each creditor
for his claim, or the dividend thereon; and the execution
may be issued on such decree, as upon a judgment in the dis
trict court ill favor of each creditor; and the same proceedings
may be had under such execudoll, as if it had been issued froll
the district court. The executor or administrator shall be
liable on his bond to each creditOl'.

Sec. lUI. 'Vhen th-::' accounts of nil' executor ()J'

administrator have been settled, and an order made for the
pa~'ment of the debts and distribution of the esta te, no credi
tor whose name was not included in the oT'der of payment.
shall have any right to call upon the creditors who hayc been
paid, or upon the heirs, legatees or devisees to eoutribute for
the payment of his daim : but if the executor or administ 1'<\ tor
shall have failed to give the notice to creditors as prescribed
in this act, such crt>ditor mav recover on the bond of the ex-

• ••
ecutor or administrator, the amount of his claim, or such part
thereof as he would have been entitled to. had it been allo,,-ed:

•

Provided, That this section shall not apply to any creditor
whose claim was not due one year before the day of settle
ment, or whose claim was contingent and did not become ab
solute, one year before such day.

Sec. 192. If all the dt'bts shall 11ave been paid by
the first distribution, the court shall proceed to direct the pay
ment of legacies. and the distribution of the estate among tbl'
heirs, legatees, or other persons entitled; but if there be debts
remaining unpaid, the court shall give such extension of time
as may be reasonable. for the final settlement of the estate.

Sec. 19a. At the time designated, or soon('r. if
within that time all property of the estate shall have been sold.
or there shall be sufficient funds in his hand to pay all the
debts due by the estate, the executor or administrator shall
render a final account and pray a settlement of the estate.

Sec. 194. If he n('gle~t to 1"('nder his account thl'
same proceedings may be had as are prescribed in this act, in
regard to the first account to be rendered by him, and all pro-
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yi"ions of this act relative to the last mentioned account, and
the notice and settlement thereof, shall apply to his account
prf~sented for final settlement.

CHAPTER XIV.

Of the Partition and Distribution of the Estate.

~ec. ~75. At any time subsequent to the second
Hec. 195. At any tillW after six months after the time of

i8suing letters testamentary or of administration, any heir,
legatee, or devisee, may present his petition to the court, that
the legacy or share of the estate, to which he is entitled, may
l)e given to him upon his giving bonds with security for the
vayment of his proportion of the debts of the estate.

. ~ec. lUG. ); otice of the application shall be given
to the executor or administrator, and to all persons interested
in the estate, in the same manner that notice is required to be
given of the settlement of the account of the executor or ad
ministrator.

l-Iec. ] !J7. The executor, administrator, or any ver
son interested in the estate, may appear and resist the appli
c:ation; or any other heir, legatee, or devisee, may make a sim
i lar resistance for himself.

Hec. HH~. If, on the hearing, it appear to the court that the
f'state is but little in debt, and that the shah,' of the IMl1:y OJ'

parties applying, may be allowed without injury to the credi
tors of the estate, the court shall make a decree in conformity
with the prayer of the applicant or applicants: Provided,
Each one of them shall first execute and deliver to the execu
tor or administrator, a bond in such sum as shall be desig
nated by the probate judge. and with surt,ties to be approved
b.y him, payable to the executor or administrator, condi
tioned for the payment by the devisee or legatee, whenever re
quired, of his proportion of the debts due from the estate.

Sec. 199. Such decree may order the executor or
administrator to deliver to the heir, devisee or legatee, the
whole portion of the estate to which he may be entitled, or
only a part thereof.

Sec. 200. If, i:il the execution of such. decree, any
partition be necessary between two or more of the parties in
terested, it shall be made in the manner hereinafter pre
scribed.

Sec. 106. The costs of the proceedings authorized by the
preceding sections, and the executor or administrator shall
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ascertain that it is necessary for the settlement of the estate
to require the paym-ent of any part of the money thereby se
cured, he shall petition the court for an order requiring the
payment, and shall have a citation issued and served on the
party bound, requiring him to appear and show cause why
the order shall not be made. At the hearing, the court if sat
isfied of the necessity of the payment, shall make an ot:der ac
cordingl.r, designating the amount and gidng the time within
which it shall be paid; anll if the money be not paid within
the time allowed, an action may be maintained by the execu
tor or administrator on the boud.

Sec. 202. LJpon the settlement of the accounts of the
executor or administrator or at any subsequent time, upon
the application of the executor or administrator, or any heir,
devisee or legatee, the court shall proceed to distribute the
residue of the estate if an~- among the persons who are by
law entitled.

Sec. 203. In the decree the court shall name the penwn
and the portion or parts to which each shall be entitled;
and such persons shall ha,-e the right to demand and reco,-el'
their respective shares from the executor or administrator, or
any person having the same in possession.

Sec. 204. The decree may be madl' on the applica
tion of the executor or administrator-, or of any person inter·
ested in the estate, and shall only be made after notice has
been given in the manner required ill regard to an application
for the sale of land bv an executor or administr·ator. The courl

•
may order such further notic-e to be given as it may deem
prOPf'r.

Sec. 205. "~hen the estate, real and personal. a8
signed to two or more heirs, de,isees or legatees, shall be in
common and undivided, and the respective l'Ihares shall not he
separated and distinguishpd. partition and distribution may
be made by th!'ee disinterested persons, to be appointed com
missioners for that pUl'J}ose by the probate judgp.,· who sllalJ
be duly sworn to the faithful di~charge of their duties, and 1]1l'
court shall issue a warrant to thpm for that purpose.

Sec. 206. If the real estate be in different counties,
the probate court may, if it shall judge proper, appoint dif
ferent commissioners for each county; and in such cases the
estate in each county shall be divided separately, as if there
were no other estate to be divided, but the commissioners
first appointed shall, unless otherwise directed by the probate
court, make division of such real estate wherever situated
within the Territory.

Sec. 207. Such partition and distribution may be



LAWS OF WASHlKGTON 359

ordered on the petition of anJ of the persons interested in the
estate; but before any partition shall be ordered, as directed
in this act, notice shall be given to all persons interested who
8hall reside in this 'l'erritory, or to their guardians and to
agents, attorneys or guardians, if there be any in this Terri
tory, of such as reside out of the Territory, either personally
01' by public notice, as tile probate judge lllily direct.

Sec. 20~. l'artiti~n of the real estate may be made
as provided in this act, although some of the original heirs
or devisees may have conveyed their shares to other persons,
and such shares shall be assigned to the person holding the
same, in the same manner as they otherwise would have been
to such heirs or devisees.

Sec. ::!O!l. The several sbares in the real and per
sonal estate shall be set out to each individual in proportion
to his right, by such metes, bounds and descriptions, that the
same may be easily distinguished, unless two or more of 'the
parties shall consen! to have their shares set out so as to be
held by them in common and undivided.

~ec. ~10. \Yhen any such real estate cannot be
divided without prejudice or inconvenience to the owners, the
probate court may assign the whole to one or more of the par
ties entitled to share therein, who will accept it, always pre
ferring the males to the females, and among children, pre
ferdng the elder to the younger, providing the party so ac
eepting the whole shall pay to the other parties intel'ested,
their just proportion of the true value thereof, or secnre the
same to their satisfaction. and the true value of the estate
shall be ascertained by c0111misf:ioners appointed by the pro
bate court. and sworn for that purpose.

Rt·c. 211. "-1\('11 anv tract of land or tt'nemt'nt•
"hall be of p;reatel' valne than either party's share 01' the
estate to be di,ided, and cannot ])(" di,ided without injury to
the same, it may be set otT by the commissioners appointed to
make partition, to either of the parties who will accept it, giv
ing' preference as prescribed in the precedinp; sections; provid
('d tIH' party so aeeeptinp; shall pa~' or 8peure to one or more of
the others such sums as the commissioners shall award to
make the partition equal, and the commissioners shall make
their award accordin:.,',:,: but such partition shall not be estab
lished by the court uutil the sums so awarded shall be paid

. to the parties entitled to the same, or secured to their satis
faction.

Sec. 212. When it cannot be otherwise fairly di
vided, the whole or any part of the estate, real or personal.
may be recommended by the commissioners to be sold; and if
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th~ report be confirmed, the court rna)' order a sale by the
executor or administrator, or by an agent appointed for the
purpose, and distribute the proceeds.

Sec. 213. When partition of real estate among
heirs or devisees shall be required, and such real estate shall
be undivided and in common with the real estate of any other
person, the commissioners shall first didde and sever the
estates of the deceased from the estate with whieh it lies ill
common; and such divisioll so made and established by the
probate court, shall be binding upon all the persons inter
ested.

Sec. 214. Before any partition shall be made, or
any estate divided, as provided in this act, guardians shall be
appointed for all minors and insane persons interested in the
estate to be di,ided; and some discreet person shall be ap
pointed to act as agent for such parties as reside out of the
Territory, and notice of the appointment of such agent shall
be given to the commissioners in their warrant; and noticc:
shalJ be given to all persons interested in the partition, their
guardians or agents, by the commissioners, of the time when
they shall proceed to make partition.

~ec. 215. The commissioners shall make a report of their
proceedings in writing, to probate court and the court may,
for suffi'Cient reasons, set aside such rE'port and remit the
same to the same commissioners or appoint others; and the
report, when finally accepted and established, shall be re
corded in the probate court, and a copy thereof attested by
the judge of probat(" under the seal of the court, shall be re
corded in the offjce of the county recorder in the count,}· where
the land lie!".

~e('. 2H;, "'ben tIll' Ill'obate court shall make a
decree assigning the residue of any estate to one or more per
sons entitled to the same, it shall not he necessary to appoint
commissioners to make partition or distribution of such
estate, unless the parties to whom the assibrnments shall havl~

been decreed, or some of them, shall request that such par1j
tion be made.

See. 217. All questions as to advancements made,
or alleged to have been made by the deceased to nny heirl';,
may be heard and determined by the probate court. and shalt
be specified in the decree assigning the estate, and in the war
rant to the commissioners. and the final decree of the probate
court, or in cast' of appeal. of the district or supreme courts,
shall be binping on all parties interested in the estate.

See. 218. "Vhen any estate shall have been as
signed by decree of the court, or distributed by commissioners,
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as provided in this act, to any person residing out of this Ter
ritory, and having no agent therein, and it shall be necessary
that some person should be authorized to take possession
and charge of the same for the benefit of such absent person,
the court may appoint an agent for that purpose, and author
ize him to take charge of such estate, as well as to act for
such absentee in the partition and distribution.

Sec. 219. Such agent shall give a bond to the Territory
of Washington, to be approved by the probate judge, condi
tioned faithfully to manage and account for such estate, be
fore he shall be authorized to receive the same, and the court
appointing such agent may allow a reasonable sum out of
the profits of the estate for his services and expenses.

Sec. 215. '~Vhen the estate shall have remained in the
hands of the agent unclaimed for one year, it shall be sold
under the order of the court, and the proceeds, deducting the
expenses of sale, to be allowed by the court, shall be paid into
the Territorial treasury. \Vhen the payment is made, the
agent shall take from the treasurer duplicate receipts, one
of which he shall Ie in the office of the Territorial auditor, and
the other in the probate court.

Sec. 221. The agent shall be liahIe on his bond for
the care and preservation of the estate while in his hands,
and for the payment of the proceeds of sale as required by the
preceding section, and may be .;;;ned thereon by any person in
terested.

Sec. 222. "-hen any pel'son shall appear and claim
the money paid into the treasury, the probate court making
the distribution, being first satisfied of his right, shall grant
him a certificate under its seal, and upon the presentation of
the certifieate to the auditor, be shall draw his warrant on
the treasurer for the amount.

Sec. 22~. When the estate has been fully admin
istered, and it shall haTe been shown by the executor or ad
ministrator, by the production of satisfactory "ouchers, that
he has paid all sums of money dne from him, and delivered up,
under order of the court, all property of the estate to the per
sons entitled, the court shall make a decree discharging him
from all liability to be incurred thereafter.

Sec. 224. 'fhe final settlement of the estate shall
not prevent a subsequent issuance of letters of administra
tion, should other property of the estate be discovered, or it
should become necessary and proper from any cause that let
ters should be again issued.
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CHAPTER XXIX.

:Miscellaneous Provisions.

Sec. 225. All orders and decrees made by the probate
court during its term, shall be entered at length on the records
of the court, and also all orders which the judge is empowered
to make out of term time, and which are by this act specially
r-etluired to be so entered, and upon the close of each term,
the judge shall sign the minutes of the proceedings.

Sec. 226. "Whenever personal notice is required b:r tbis art
to be given to any part:r to a proceeding in the probate court,
and no other mode of giving notice is prescribed, it "ball be
giyen by citation, issued from the court signed by the judge,
and under the seal of the court, directed to the sheriff of the
proper count~·, requiring him to cite such person to appeal'
before the court or judge, as the case may be, at a time and
place to be named in such citation. In the body of U[(, cita
tion shall be briefly stated the nature or characte1' of tile pro..
ceedings.

Sec. 227. The officer to whom the citati'on is directed shall
"erve it by delivering a copy to the person named therein, or
to each of them, if there be more than one, and shall !'ctUI'll
the original to the court according to its direction, endorsing'
thereon the time and manner of service.

Sec. 228. 'Vhen no other time has been specially We
scribed, citation shall be serYed at least five days before re
turn dav.

l

Sec. 229. All writs and processes issued from the probate
court, shall be signed by the judge, and under the seal of the
court.

Sec. 230. The practice in the district court shall be appli
cable to proceedings in the probate court, so far as the same
does not conflict with any enactment specially applicable to
the probate court, or is not inconsistent with the provisions
of this act.

CHAPTER XV:.

Descent of Real Estate.

Sec. 231. When any person shall die seized of any lands,
tenements, or hereditaments, or any right thereto, or entitled
to any interest therein, in fee simple, or for the life of another,
not having lawfully devised the same, they shall descend.
subject to his debts, as follows:
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1st. In equal shares to his children, and to the issue
of any deceased child, by right ot representation, and if
there be no child of the intestate living at the time of his
death, his estate shall descend to all his other lineal descend
ants; and if all the same descendants are in the same de~ree

of kindred to the intestate, they shall have the estate equally,
otherwise they shall take according to representation.

2d. If he -shall leave no issue, his estate shall des(''end
to his father.

3d.. If he shall leave no issue nor father, his estate shall
descend, in equal shares to his brothers and sisters, and to
the children of any deceased brother or sister, by right of
representation: Provided, That if he shall leave a mother
also, she shall take an equal share with the brothers and sis·
tel's.

4th. If the intestate shall leave no issue nor father, and
no brother nor sister living at his death, his estate shall de
scend to his mother, to the exclusion of the issue of his de
ceased brothers or sisters.

5th. If the intestate shall leave no issue, father, mother,
brother or sister, his estate shall descend to his next of kin,
in equal degree, excepting that when there are two or more
collateral kindred in equal degree, but claiming through dif·
ferent ancestors, those who claim through the nearest an·
cestor shall be preferred to those claiming through an ances
tor more remote: Provided. however.,

6th. If any person shall die leaving several children, or
leaving one child, and the issue of one or more others, and
any such surviving child shall die under age, and not having
been married, all the estate that came to the deceased child
by inheritance from such deceased parent, shall descend in
equal shares to the other children of the same parpnt, and to
the issue of any 'such other children who shall have died, by
right of representation.

7th. If, at the death of such child who shall die under
age, not having been married, all the other children of his Baid
parent shall also be dead, and any of them shall have left is
slIe, the estate that came to such child by inheritatnce from
his said parent, shall descend to all the issue of the other
children of the same parent; and if all the said issue are in the
same degree of kindred to the said child, they shall share
tIle estate equally, otherwise they shall take according to the
right of representation.

8th. If the intestate shall leave no kindred, his estate
shall escheat to the Territory.

Sec. 227. Every illegitimate child shall be considered an
heir of his mother, and shall inherit her estate in whole or in. ,
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part, as the case rna,}' be, in like manner as if he had been
born in lawful wedlock; but such illegitimate child shall not
be allowed to claim, as representing his mother, an,}' part of
the estate of her kindred, either lineal or collateral.

Sec. 228. If any illegitimate child shall die intestate,
without lawful issue, his estate shall descend to his mother,
except in the case providl>d for' in the following section.

Sec.22fl. 'Yhen afh>r tlw birth of an illegitimate child his
parents shall intermarry, and his father, after the iuarriage,
shall acknowledge him as his child. such child shall be con
sidered legitimate, to all intents and purposes.

S('c. 2:=t5. The degrees of kindred shall be computed at·
cording to the rules .)f the civil law, and the kindred of the
half blood shall inherit equally with those of the whole blood
in the same degree.

Sec. 2:1(;. Any estate, real or personal, that may haH'
been given by the intestate in his lifetime, as an advancement
to any child, or other lineal descendant, shall be considered
a part of the intestate's estate, so far as regards the division
and distribution thereof among his issue, and shall be taken
by such child, or other descendant, towards his share of the
intestate's estate.

Sec. 2R7. If the amount of such advancement shall f'X

ceed the share of the heir so advani'ed, he shall be exe1uded
from any further portion in the division and distribution of
the estate, but he shall not be required to refund any part
of such advancement; and if the amount so received shall be
less than his share, he shall be entitled to so much more as
will give him his full share of the estate of the deceased.

Sec. 238. If anvsuch advancement shall have been made
"

in real estate, the value thereof shall, for the purposes of the
preceding section, be considered as part of the real estate to
be divided; and if it be in personal estate, and if in either
case it shall exceed the share of real or personal estate. re
spectively, that would have come to the heir, so advanced. he
shall not refund anv part of it, but shall receive so much less
out of the other part of the estate, as will make the whole
8hare equal to those of the other heirs, who are in the same
degree with him.

Sec. 239. All gifts and grants shall be deemed to ha,-e
lwen made in advancement, if expressed in the gift or grant
I,' be so made, or if charged in writing by the intestate as an
cdvancement. or acknowledged in writing as such by the
child. or other descendant.

Sec. 240. If the value of the estate so advanced, shall be
expressed in the conveyance, or in the charge thereof made
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by the intestate, or in the acknowledgment by the party reo
cei,ing it, it shall be considered ,of that ,alue in the division
,an l distribution of the estate, otherwise it shall be estimated
.at its value when given.

Sec. :?41. If any child or lineal descendant, so advanced,
,shall die before the intestate, leaving issue, the advancement
~hal1 be taken into consideration in the division and distribu
tion of the estate, and the amount thereof shall be allowed
accordingly by the representatives of the heir so advanced, as
so much received towards their share of the estate, in like
manner 35; if the advancement had been made directly to
them.

~ec. :!:).. Xotlling contain<:>d in this a ct shall <:>ffect the
title of 3, husband as tenant by court('8Y. nor that of a widow

t. •.

as tenant in dower.
Spc. :!J3. The word "issne;' as used in this act, includes

all the lawful lineal descendants of the ancestor; and the
words "real estate" include all lands. tenements and heredi
taments, and all rights thereto, and all interests therein pOl!!
.sessed, and claimed in fee simple, or for the life of a third per
son.

"lllhel"itance. or succession by J'i~ht of represen
tation:' takes place when the des('pndants of any deceased
heir take the same share or right in the estate of another per
son. that their parent would ha\-e tal;:en if li>ing. Posthu
mous children are considered 38 lhing- at the death of their
1larent.

CHAPTER XYI.

Distribution of Personal Estate.

Sec. 241. \Yhen any person shall die possessed of any
personal estate, or of any right \)1' interest therein, not law
fully disposed of by his last will, the same shall be applied
and distributed as follows:

1st The widow, if any, shall be allowed all articles of
her apparel or ornament, according to the degree and estate
of her husband, and such provisions and other necessaries
for the use of herself and fa mil}" under her care as shall be
allowed and ordered ip pursuance of the proyision's of this act,
and this allowance shall be made as well when the widow
waives the pr9vision made for her in the will of the husband,
as when he dies intestate.

2d The personal estate remaining after such allowance
shall be.3ppliE'd to thf~ payment of the dt'bts of the deceased:
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with the charges for his funeral, and the settling of the es
tate.

3d The residue, if any, of the personal estate shall be
distributed among the same persons as would be entitled to
the real estate by this act. and in the same proportion as pro
yided. excepting as herein further provided.

4th-If the intestate were a married woman, her hu:-band
shall be entitled to the whole of the said residue of the per
sonal estate.

5th-If the intestate leaYe a widow and issue, the widow
shall be entitled to one-half of said residue.

6th-If there be no issue, the widow shall be entitled to
the whole of said residue.

7th-If there be no husband, widow, or kindred of the in·
testate, the whole shall e8C:heatto the Territory.

Sec. 245. If the intestate leave a widow and issue, and
any of the issue haTe received an advancement from the in
testate in his lifetime, the value of such advancement shall
not be taken into considpration in cOlJ).puting the one-half
part to be assigned to the widow, but she shall be entitled to
the one-half only of the said residue, after nf~ducting the value
of the advancement.

Passed April 27. 1854.

Tonehing the Relation of Guardian and \Yard.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the probate eourt of each county shall
appoint guardians of orphans. under age, resident in such
county, or haying estate therein; and in case of conflict be
tween two appointments in dillerent counties, the one first
made shall exclude all others, and extend to all the property
of the ward within this Territory.

Sec. 2. If the minor is over the age of fourteen years,
such minor shall have the right to choose a guardian; and if
the person so chosen shall be f:l, suitable person, such person
shall be appointed; but if such minor shall fail to choose a
suitable person, an appointment shall be made without refer
ence to the wisht~s of such minor; such selection may be proved
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tu the satisfaction of the eourt making the appointment, with·
<Ollt the personal attendanee ofsueh minor. .

See. 3. \Vhen a guardian has been appointed
for any minor under the age of fourteen, such guardian shall
not be removed when such minor arrh'es at the age of four.
teen, exeept for good cause shown.

See. 4. Before any person shall be appointed guardian
of any minor, he shall file in the offiel' of the clerk of the
commissioners court, a statement, in writing, of the whole
estate of said minor, and the probable ntlue thereof, and shall
vprify the same by affidavit, and shall give bond, with suffi,
cient surety, payable to the Territory of \Yashington, for the
bpnefit of such minor, in a penalty double such amount, COD
ditioned for the faithful disebarge of his duties as such guar
dian; to bE' approH:,d by the court rna king sueh appointment,
and shall also take an oath that he "'ill faithfully and hOD
€stly dischargp the duties dp\'olYing on his as such guar-
dian. .

~pe. 5. Rueh guardian's bond shall not be void on ac
connt of any informality, illpgality. or dpfect, pither formal or
substantial, in the same, nor on account of any defeet, infor
mality, or illegality in the appointnwnt of such guardian; but
shall have thp 8Hme force and effeet as if such appointment
11a d bepn legally made, and sueh bond lpg-ally executed.

Ret. fi. Evpry guardian so appointed, shall have the cus
t·ody and tuition of sueh minor, and the management of such
minor's estate during minority. unless sooner removed· or
diseharged from such trust: Provided, That the father of
such minor, or if there be no fatlwr, the moth(>r, if suitable per
son, rf'spectiYely, shall han' the custody of the person, and the
{"ontrol of the education of sueh minor.

RecT. \Yhen Hguardian has heen appointed by will, by a
fathel' or mother of any child, sueh g-uardian shall be entitled
to preference in appointments oyer all others, without refer
,,'nee to his place of re8idenc(', or the dLOice of such minor; but
his aplJointment, and duties and powers, shnll in all other re
speets be goyerned by the law rt'gulating guardians, not ap
pointed by will.

Sec. 8. All courts shall han' PO\H'l' to appoint a g'uardian
ad litem, to defend the interests ~f any minor. impleaded in
2Il~' suit, and to permit any persons. as next friends, to prose-
('".lte any suit in any minnr's behalf. .. .'

. Sec. n. It shall be the duty of en'ry guardian of any
TIl Inor

1. To make out and file, within three months after hi!'!
ilppointment. a full im'entory. yerified by oath. of the real
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and personal estate of his ward, with the value of the same;
and failing so to do, it shall be the duty of the proper court to
remove him and appoint a sueeessor.

2. To manage the estate for the best interest of his
ward.

3. To render, on oath, tv the proper court, an account of
his receipts and expenditures as such guardian, verified by
such vouchers or proof, at least ,onee in every two years; and
failing so to do. he shall r-eceiye no allowance for services, and
be liable to his said ward on his bond, for ten per cent. in
damages, on the whole amount of e8tate, both real and per
Ronal, in his hands, belonging to sueh war-d.

4. At the expiration of his trust, fully to at~count for and
pay over to the proper person, all the estate of said ward re
maining in his hands.

5. To pay all just debts due from such ward out of the
estate in his hands, and collect all debts due such ward, and
in case of doubtful debts, to componnd the same, and appeal'
for and defend or cause to be defended, all suits against such
ward.

6. When any ward has no father or mother, or such
father or mother is unable, or fails to educate such ward, it
shall be the duty of his guardian to provide for him such
education as the amount of his estate may justify.

Sec. 10. The probate court may. on the applica
tion of a guardian or any other person, said guardian having
due written notiee thereof, order and decree any change to
be made in the investment of the estate of anv ward that mar• •
to such court seem advantageous to such estate.

Sec. 11. The court by whom any guardian has been, or
may be appointed, may at any time remove such guardian, he
having five da~-s' notice ther-eof, for habitual drunkenness,
neglect of his duties. incGmpetency. fraud ul(·nt cGnd net, re
moval from the country, or any other cause which, in the opin
ion of such C'ourt, renders it for the interest of such ward that
such guardian should be removed.

Sec. 12. The marriage of any female ward to a person of
full age, shall operate as a legal discharge of her guardian
ship; and her guardian shall account to the husband of such
ward in the same manner as if she had arrived at full age.

E;ec. 13. AnJ bond given by any guardian may be put in
suit by any person entitled to the estate; and such suit shall
be governed by the law regulating suits on the bonds of ex
.eClltors and administrators:

Sec. 14. \Vhenever necessary for the education, support
01' payment of the just oebts of any minor, or for the dis-
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charge of any liens on the real estate of such minor, or when
ever the real estate of such minor is suffering unavoidable
waste, or a better investment of the value thereof can be made,
the probate judge ma~-, on the application of such guardian,
order the same or a part thereof to be sold.

Sec. 15. Such application shall set forth specifically:
1. l'he value and character of all personal estate belong

ing to sucb ward that has come to the knowledge or posses
sion of such guardian.

2. Tbe disposition made of such personal estate.
3. Tbe amount and condition of the ward's personal

estate, if any, dependent upon the settlement of any estate,
or the execution of an;}' trust.

4. Tbe annual value of the real estate of the ward.
5. The amount of rent received and the application

thereof.
6. The proposed manner of re-investing the proceeds of

the sale, if asked for that purpose.
7. Each item of indebtedness, or the amount and char

acter of tbe lien, if the sale is pra;}'ed for the liquidation
thereof.

8. Tbe age of the ward, wbere and with whom residing.
9. All other facts connected with tb~ estate and condi

tion of the ward necessary to enable the court fully to under
stand the same. If there is no personal estate belonging to
such ward, in possession or expectanc;}', and none has come
into tbe hands of such guardian, and no rents bave been re
ceived, the fact shall be stated in tbe application.

Sec. 16. rpon application being filed in writing, verified
by tbe oath of tbe guardian, the court, if satisfied of the pro
priety of selling such real estate, sball appoint two freehold
ers of the county to appraise said real estate.

Sec. 17. Said appraisers shall tuke an oath to honestly
and impartially appraise at their fair eash vflllw, whkh oath
shall be endorsed on the certificate of tbeir appointment.

Sec. 18. 1.:pon the appraisement of said real estate being
filed in writing, signed by said appraisers, the court shall re
quire such guardian to execute a bond' with sufficient sure
ties. payable to the Territory of \Yashington, for the benefit of
such orphan. in double the appraised value of such real estate,
with conditions for the faithful performance of his duties and
the faithful pa;yment, and accounting for all moneys arising
from such sale according to law.

Sec. 19. 1.:pon such bond being filed and approved by the
court, the court shall order the sale of such real es-tate, pro
viding in the order for reasonable notice of such sale, the
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credits to be giYen for the pa;yment of the purchase money,
and the mode of securing the same.

Sec. 20. The court may empower the guardian to make
sale of such real estate, or lllay appoint a commissioner or'
commissioners for that purpose.

Sec. 21. At the term of the court next after such sale,
such guardian or commissioner shall make report thereof to
such court, and produce the proceeds of such sale, and the
notes or obligations 01' other securities taken to seeure the
payment of the purchase llloney.

Sec. 2:!. 'Ybeneyer sueh real estate is Ol'dered by the
•

court to be sold at IJriYate sale, the same shall not be sold
for less than its appraised Yalue; and when ordered to bE' sold
at public auction, at not less than two-thirds of its appraised
value.

~e(·. ~~:. The court in confirming' such sale and
directing a conYeyance, shall be goYerned by the law regulat
ing the confirming of sales of real estate made by executors
or administrators, and the making of conYeyances on such
sales.

Sec. 24. The guardian of any minor may join in
and assent to the partition of the real estate of such minor,
under the direction of the court, upon a petition for partition.

Rec. 25. EyprY guardian shall be allowt>d. b\- the* ~. ~

court, on settling hi" accounts. the amount of all reasonable
€xpenses incurred in the execution of his trust. and also such
"')mpensation for his serYiees as the court shall deem reai;
onable.

SE"c. 2(i. SUrE,ties in the hond of any gila rdian
may be discharged from lin bility therein, under the same rule
and regulation prescribed for the discharge of the sureties in
the hond of executors and administrators, and all enactmentf~

on that subject shall apply to guardians and gnardians' bonds
and sureties.

Sec. 27. There shall be printed of this act in pamphlE't
form, one copy for each one hnndrE'd inhabitants of tlw Tel'
ritor}', to be deposited in the office of the judge of probate in
each county. in the 8<'lme proportionate number; and en'ry
person appointed guardian shall, by such court, bf' furnished
with a copy there()f, and shall pay to the court th~ !';um of
tWE'nty-five cents therefor, and snch court shall pay over to
the treasurer of his count." all mone.'- so recE'ived, to be by him
repaid into the erritorial treasury.

Passed Januar~' 26, 1855.
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RELATIVE TO CRIMES AND PUNISHMENTS AKD PROCEEDINGS

IN CRIMINAL CASES.

CHAPTER I.

Of the Rights of Persons Who Are Accused of Crimes and
Offenses.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

~ec. 1. That no person shall be held to answer in
any court for an alleged crime or offense, unless upon in-

~

dictment by a grand jury, except in proceedings before a jUs-
tice of the peace, oe befoee a court martial.

l5ec. 2. On the trial of any indictment the party ac
cused shall have the right to be heard by himself or counsel,
to meet the witnesses produced against him face to face, and
he shall haw the right to produce witnesses and proofs in
his fa,or, and have compulsory process to compel the attend
ance of witnesses in his behalf, and to a speedy public trial
b~' an impartial jury.

Sec. 3. No person indicted for an offense shall be
con,icted thereof unless by confession of his guilt in open
eourt, or by the verdict of a jury accepted and recorded by the
thousand dollars.

Sec. 4. ~o person shall be held to answer on a second
indictment for an offense of which he has been acquitted by
a jury upon the facts and merits upon a former trial, but such
acquittal may be pleaded by him in bar of any subsequent
prosecution for the same offense, notwithstanding any defect
in the fonner, o~' in the substance of the indictment on which
he was acquitted.

Sec. 5. If any person indicted for an offense shall
on his trial, be acquitted upon the ground of a ,ariance be
tween the indictment and the proof, or upon any exception to
tIle form, or to the substance of the indictment, he may hE' ar·
raigned on a new indictment, and may be tried and convicted
for tlIe same offense, notwithstanding such former acquittal,
except where such ",ormer charge was a capital offense.

Sec. 6. ~0 person charged with any offense against
the law shall be punished for such offense, unless he shall
1Iave been duly and legally convicted thereof in a court having
competent jurisdiction of the case and of the person.

Sec. 7. Every person held in prison on indictment 8hall,
if he require it, be tried at the next term of the court after
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the time he was imprisoned, or shall be bailed on his own
recognizance, and every person held in prison on anJ charge
of having committed an offense, shall be discharged, if ill' be
llot indicted before the end of the first teI'm of the court at
which he is held to answer, unless it shall appear to the ;"atii;
faction of the court that the witnesses Oll the part of the Tel'
dtory have been enticed or kept a wa~-, 01' are detained and
prevented from attending the court by sidmess 01' SOllle in
.~vitable accident.

Sec. 8. Every person charged with un offense eX
cept that of murder in the first degree, where the proof is evi·
uent or the presumption great, may be bailed by sufficient
sureties, and bail shall justify and ha,e the same rights 11S ill
civil cases, except as otherwise provided in this act.

See, n, 1\0 person shall be IH'ld liablt> to Hnswt>r eI'imillally
for any offense. unless prescribed by statute.

Sec. 10. Pr'osecutions for the offenst>s of muruer
~Dd arson. ",114--1-/ II,-at l , II-Iii' "'<II '" '·'Qtlllwll,·.'f1 al ;lllY
pt>riod aftel' the commission of the offense: or offen Sf'S. the
llllnislllllHlt of wlii,'1i Illily Ill' illlpl'isOllllll'llt in tht' IWHiten
tian, withiu th1'l'I' n'an: aflel' 1hpi!' (·oll1ll1ission. and for all, .
"rhpl' ott'pns('" within OJ,,' \'PHI' after theil' commission: Pro-,

\-idpo. That HU\' !pn[!th of time dnring which the party
dlllrg'ed was not 11811311y and publicly resident within the Tel'
I·iton. shall not be reckoned within the one and three veal'S, .
respectively: And further provided. That where a person
has been indicted within the period during which the indict
ment might be found, if the indictment be quashed. the tim€'
of limitation shall be computed from the quashing of such in
dictment.

CHAPTER II.

Of Offenses Against the Lives and Per'sons of Individua15,

Sec. 11. All offenses which may be punishable bJ impris,
onment in the penitentiary, are felonies, and all other offenses
are misdemeanors.

Sec. 12. EverJ person who shan purposely, and of
deliberate and premeditated malice, or in the perpetration, or
attempt to perpetrate any rape, arson, rohbery or burglary. or
by administering poison, or causing the same to be done, kill an·
other, every such person shall be deemed guilty of murder
in the first degree, and upon conviction thereof shall suffer
4eath. But this shall in no case prevent the exercise of the
pardoning power of the Govprnor, or the authority to com·
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mansla 11 2,'hter
,~

mute the punishment from that of death to imprisonment for
life.

Sec. 13. Every person who shall purposely and mal·
iciously, but without deliberation and premeditation, kill an
other, every such person shall be deemed guilty of murder in
the second degree, and upon conviction thereof shall be im
prisoned in the penitentiary for a term of not less than ten,
nor- more than twenty years, and kept at hard labor.

Sec. 14. If either party to a duel be killed. tIll' sur
vivor shall be deemed guilty of murder in the second deg-ree.

Sec. 15. If any person shall. by pre\ious appoint
lllent made within, fight a duel without this Territory, and
in so dong shall inflict a mortal wounrl upon any person, where
of the person so injured shall die, such person so offending
shall be deemed guilt.r of murder in the second degree, within
any county in this Territor.y.

See. 1(;. E,-ery person ,,110 I'hall unlawfully kill
any human being without malice express or implied, either
yoluntarily upon a sudden heat, or involuntarily. but in the
commission of some unlawful act, such person shall be deemed
guilty of manslaughter.

Sec. 17. Eyer." person deliberate!.' assisting another
in the commission of self-murder, shall be deemed guilty. of
manslaughter.

Sec. 18. Any person navigating any boat or ,esse1
for gain, who shall willfully or negligently receh-e so many
passengers, or such a quantity of other lading. that by means
thereof such boat or vessel shall sink or overset. and thereby
any human being shall be drowned or otherwise killed. shall
be deemed guilty of manslaughter.

Sec. 19. If the captain. or any other persnn hav
ing charge of any steamboat used for the conveyance of pass
engers, or if the engineer or other person haYing charge of the
boiler of such boat or of any other apparatus for the genera
tion of steam, shall. from ignorance or gross neglect, or for
the purpose of excelling any other boat in speed, create or al·
low to be created. such an undue quantity of steam as to burst
or break the boiler or other apparatus in which it shall be
generated, or any apparatus or machinery connected there
with. by which bursting or breaking any pf'rson shall be
killed, every such captain, engineer or other person, shall be
deemed guilty of manslaughter.

Sec. ::!O. Any person who shall be present at a duel
as second, when either party thereto shall be killed. or a mar
tal wound inflicted. and whereof death shall ensue, shall be
deemed guilty of manslaughter.

Sec. ::!1. Any pf'rson convicted of
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shall be punished by imprisonment in the penitentiary, not
less than one year nor more than twenty years, and t>lla!l be
fined in any sum not exceeding five thousand dollars.

Sec. 22. Every person who shall engage in a duel
with any deadly weapon, although no homil-Itk , Jj,.lk. "" l'.hall
'challenge another to fight a dueL 01' shall St'lId 01" .!t:'livel' any
written or vt:'rballllt:'8sagt:', plll'pnrting or intt'llding to be sucb
d-.nlJpIl~I'. a It hOllgh no dild t'u:,Ul', shall be iUl(J!'isoned, on
conviction thereof, in the penitentiary, not more than ten yean
HOI' less than one year.

Sec. 2:3. Every person who shall accept such chal
lengt:', or who shall knowingly carry or deliver any such chal·
lenge or message, whether a duel ensue or not, and every per·
son ,vho shall be present at the fighting of a duel with deadly
weapons, as an aid or second, or who shall advise, encourage
or promote such duel, shall, on conviction thereof, be im
prisoned in the penitentiary not more than fiye years nor less
than six months.

Sec. 24. Every person who shall administer, or pro
cure to be administered, any poison to any other human being,
with intent to kill the person to whom the same shall be ad
ministered, if death do not ensue. upon conviction thereof,
shall be imprisoned in the penitentiary not more than twenty
years nor less than two years.

Sec. 25. Every person who shall mingle poison with
any food, drink or medicine, with intent to injure any hllman
being, or who shall poison any spring, well or reservoir of wa·
tel', with such intent, shall, upon conviction thereof, be im
prisoned in the penitentiary not more than fourteen years
nor less than one veal'.•

Sec. 26. Every person who on purpose, and of mal-
ice aforethought. shall unlawfully disable the tongue, put out
an eye, cut or bite off the nose, ear, lip, or other member of
anJ' person, with intent to disfigure or disable such person,
shall be deemed guilty of malicious mayhem, and upon con·
viction thereof, shall be impri~oned in the penitentiary not
more than fourteen years nor less than one year, and be fined
in any sum not exceeding one thousand dollars.

Sec. 27. Every person who shall perpetrate, or attempt to
perpetrate, an assault, or an assault and battery, with intent
to commit murder, manslaughter, mayhem, rape, robbery,
burglary, or kidnapping, shall, on conviction thereof, be im
prisoned in the penitentiary not more than fourteen years nor
less than one year, or be imprisoned in the county jail not
more than one year nor less than six months, and be fined in
My sum not exceedinj!,' one thousand dollars.

See. 28. Every person who shall assault and beat
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another with a cowhide or whip, having with him at the time
a pistol or other deadly weapon, shall, on conviction thereof,
be imprisoned in the county jail not more than one year nor
less than three months, and be fined in any sum not exceed
ing one thousand dollars.

Sec. 29. Every person who in a rude, insolent and angry
manner, shall unlawfully touch, strike, beat or wound an
other, shall be deemed guilty of an assault-and battery, and
upon conviction thereof. shall be fined in any sum not exceed
ing one thousand dollars, to which may be added imprison
ment not exceeding six months in the county jail.

Rec. 30. Every person who shall, in a rude, angry
or threatening manner, in a crowd of two or more. persons, ex
hibit any pistol, bowie knife, or other dangerous weapon, shall
on conviction thereof, be imprisoned in the county jail not ex
ceeding one year and be fined in any sum not exceeding fi;e
hundred dollars.

:':ec. 31. Every person who shall attempt to <.'ommit
the crime of murder by drowning or strangling another per
son, or by any means not constituting an assault with intent
to commit murder, shall on conviction thereof, be imprisoned
in the penitentiary not more than ten years nor less than one
year.

:;:."'C. ~~. Eyery person who shall yialently and unlawfully
depriYe another of the use of finy bodil." member, or who shall
unlawfully and willfully disable the tongue or eye. or bite the
nose, ear or lip of another, shall be deemed guilty of iSimple
mayhen, and on conviction thereof, shall be imprisoned in the
county jail not more than one yeilr nor less than one month,
and be fined in any sum not exceeding two thousand dollars,
or fined only.

Sec. 33. Kvery person who shall unlawfully ha ,-e carnal
knowledge of a woman against her will, or of a female child
under twelve years of age, shall be deemed guilty of a rape,
;wd upon condction thereof. shall be imprisoned in the peni
.eutiary not more than thirt:y years nor less than one year,
.Jnd in prosecutions for such offense, proof .of penetration
shall be sufficient evidence of the commission thereof.

Sec. 34. Every person who shall forcibly and feloniously
take from the person of another any article of Yalue, by ,io
lence or putting in fear, shall be deemed guilty of robbery, and
upon conviction thereof, shall be imprisoned in the peniten
tiary not more than fourteen years nor less than two years,
and be fined in any sum not exceeding one thousand dollars.

Sec. 35. Every person who shall steal and take or
forcibly and unlawfully arrest any person and convey such
person to parts without the Territory of "rashington Or aid
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or abet therein, or who shall forcibly and unlawfully take or
assist, or aid or abet, in forcibly and unlawfully taking or
arresting any person, with intent to take such person to parts
without said Territory, without having first established a
claim upon the sen'ices of such person, according to the laws
of this Territory or of the United States, shall be deemed
guilty of kidnapping, and upon conviction thereof shall be
imprisoned in the penitentiary not more than fourteen nor
less than one year, and be fined not more than five thousand
dollars nor less than one hundred dollars.

Sec. 36. Every offense mentioned in the preceding sec
tion may be tried either in the countv in which the same• •
'nay Ila Y'" 1I\;('n C'olllluitted, or in any county in or to which the
PPI'SOlJ l'O seized, taken, inveigled, kidnapped or sold, or whose
seryices shall be sold or transferred shall have been taken.
coofined. held, carried or brought; and upon the trial of any
such offense, the consent thereto of the person so taken. in·
veigled. kidnapped or confined. shall not be a defense, unless
it shall be made satisfactorily to appear to thl~ jury that such
consent was not obtuined by fraud, nor extorted by duress or
bv th1'pats.

•
Sec. 37. EVf>ry pf>rSOll who shall administer to any

woman pregnant with a quick child, any medicine, drug or
substance whatever, or shall use or employ any instrument
or other means, with intent thereby to destro, such child, un-

o 0

less the same shall have heen necessary to preser,e th~ life
of such mother. shalL in case the death of such child or of such
mother bf> thereby produced, on conyiction thereof, be impris
oned in the penitentiary not more than twenty years nor less
than one Year.•

SN·. 3~. EVf>ry person who ghall adminigter to au~'

pr€~nant woman whom he supposes to be pregnant. any medi·
cine, drug or substance whatever, or shall use or employ any
instrument. or other means, thereby to procure the miscar
riage of such woman. unless the same is necessary to pre~~erYe

her life, shall on con,iction thereof be imprisoned in the peni
tentiary not more than fi,e years nor less than one year, or be
imprisoned in the county jail not more than twelve months
nor less than one month, and be fined in any sum not exceed
ing one thousand dollars.

Ref'. 39. If any person. either YE'rbally or by an:v
written or printed commWlication. shall maliciously thr(~aten

any injury to the person or property of another, with intent
thereby to E'xtort money 01' any pecuniary advantage what·
ever, or to control the person so threatened to do any act
against his will, he shall. upon convictio~ thereof, be impris·
oned in thE' county jail not more than one year nor less than
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O:le month, or be fined in any sum not exceeding five hundred
dollars, nor less than one hundred dollars.

CHAPTER III.

Of Offenses Against Property.

Sec. 40. EverJ' person who shall willfully ami mn,},
iciously set fire to the dwelling house, ban. stable, out-house,
ship, steamboat, or other vessel, or any wa tel' craft, mill, milk
house, banking house, distiller,}", manufactory, mechanics' or
artificers' shop, store house, building, or room occupied as a
shop or an office for professional business, or printing office
of another, any public bridge, court house, jail, market house,
seminary or college edifice, or building thereto belonging, or
other public buildings of the value of five dollars. shall be
deemed guilty of arson, and upon conviction thereof, shall be
imprisoned in the penitentiary no m01'e than ten years, nor
less than one year, or in the county jail not more than six
months, nor less than one month, and be fined in any sum not
exceeding one thousand dollars; and should the death of nny
person ensue theref1'om, known to be occupying 01' present on
said premises, at the time such premises are willfully set fire
to, the offender, on conviction thereof. shall be deemed guilty
of murder in the first degree.

Sec. 41. Every person who shall willfully and mal
iciously set fire to any pile or parcel of boards, timber, piles,
or other lumber, cord wood, ricks, stacks. or shocks of grain,
hay or other vegetable products, or vegetable products severed
from the soil not in ricks. stalks or shocks. or :lny standing
grass or grain, or other cultivated vegetable product of the
soil, s,halL upon conviction thereof. be imprisoned in the coun
ty jail nQt more than one year nor less than one month, and
be fined in any sum not exceeding five hundred dollars.

Sec. 42. Every person who shall willfully and mal
iciously set fire to the dwelling house, or any building owned
by himself, whereby the dwelling house or building of another
shall be burnt or injured by fire, shall, on conviction thereof.
be imprisoned in the penitentiary not more than ten years nor
less than one year, or be imprisoned in the county jail not
more than six years nor less than six months, and fined in any
sum not exceeding one thousand dollars; and should the lift'
of any person be thereby lost, such offender shall be deemed
guilty of murder in the second degree, and be imprisoned in
the penitentiary during life.

Sec. 43. The three preceding sections shall several.
ly extend to a married woman who may commit either of the
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off.enses therein described, though the property set fire to may
belOng partly or wholly to her husband.

Sec. 44. Every person who shall enter in the night timf',
or shall break or enter in the day time, any dwelling house or
out house thereunto adjoining, and occupied therewith, or
any office, shop, store or warehouse, or any ship, steamboa t or
vessel, within the body of any county, with intent to commit
a felony, upon conYiction thereof shall be imprisoned in tIle
penitentiary not more than fourteen years nor less tlIan one
.real'.

See. 45. Every person who shall feloniously steal,
take and carry, lead or drive away the personal goods or prop·
erty of another, of the yalue of thit·ty dollars or more, sb.all
ue deemed guilty of grand larceny, and upon convidion there·
of shall be imprisoned in the penitentiary not more than four-·
teen years nor less than one year.

,See. 4G. Eyery person who shall feloniousl.\' I>teal.
take and carry, lead or drive a way tile personal goods 01'

property of another, under the value of thirty dollars, shall
be deenwd guilty of petit larceny, and upon conviction there·
of shall 1w imprisoned in the ('ounty jail not more than bYO

,ears nOl' less than one montlI .
•

Rec. 47. Bonds, pt'omissol'Y notes. bills of exdlilllg".
or othet' bills, orders, dmfts, cilel'ks 01' certificates, or warmnts
for or concerning money, goods 01' property due, or,to become
due, Dr to be delin'red, nnd any deed or writing containin;!
a ('onn'vance of land. or any valuable contract in forcp, OJ' rp·

•• •
eeipt, release or defeasancp, w!'it, proe('ss 00' pnbli(' 1'1'(,(,1·1 t)l'

any other instrument w1lat('\"('I'. sh:111 11" ('')1I"i!1 ···.·,1 :,. ,.. "
•

goods, of which larcenY nlfl" Iw nn-,,···it i .,'

8e". 4R En'ry person who shall mark or brano. 0]'

alter or deface the mark 01' brand of anv horse, mar~, colt.•
jack, jennet, mule, or anyone or more head of neat cattle, or
f::heep, goat, hog, shoat or pi~, not his own property, but be·
longing to some other person. or cause the same to be done.
with intent thereby to steal the same, or to prevent the ~den·

tification thereof by the trne owner, shall, on conviction there
of, be imprisoned in the penitentiary not more than five :-ears
nor less than one year, or be imprisoned in the county jail for
any l@ngth of time not excpeding one year.

Sec. 49. Every person who shall buy. receiYe, or
aid in the concealment of stolen property. money or goods.
knowing the same to haye been stolen, shall, upon conviction
thereof. be imprisoned in the penitentiary not more than four
years nor less than one :year. or imprisoned in the count:,' jail
not more than two ,ears nor less than one month, and be tined

•
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lOt exceeding five hundred dollars, not' less than one hundred
10llars.

Sec. 50. In an.y prosecution fo l' the offense of buy-
ng, receiving, or aiding in the concealment of stolen I110uey

11' other property, known to have been stolen, it shall not be
necessary to aver, nor on the tfial thereof to prove, that the
person who stole such property haS been convicted.

See. 51. All pl'opert:,' obtained by lareen~', 1'0 bbery
or burglar.}', shall be restored to the o7:ner; and no sale,
whether in good faith on the part of the purchaser 01' uot,
shall divest the owner of his rights to such property; and it
shall be the duty of the officer who shall arrest any person
charged as principal or accessory in any robbery or larceny,
t..) secure the property alleged to ha ....-e been stolen, and he
shall be answeraLle for the same. and shall annex a schedule,

tiH:reof to his return of the warrant.
Ree. 5=!. l~pon any eonvictioD of burglar~·. robbery

or larceny, the court may order a suitable recompense tc> the
prosecutor, and also to the officer who has secured and kept
the stolen property, not exceeding thei l' actual expenses, with
.'l reasonable allowance, for their time and trouble, to be paid
'\y the county treasurer.

Sec. 58. EVeL',Y person who ~hall falsely represent
\)1' personate another and in such assu med character shall re
ceive any money or otller property whatever, intended to be
delivered to tIle party so personat.ed, with intent to convert
the same to his own use. sllall be deemed guilty of larceny,
and shall, on conviction thereof be imprisoned in the peni
tentiarT not more than fourteen years nor less than one veal'.

o • •

or imprisoned in the county jail any length of time not exceed·
ing one year.

See, 5-1. If any person. ''lith intent to defl'UlJ d an
..)ther, shall designedly, by color of anJ- false token or writing,
or any false pretense. obtain from any person any money,
transfer, note, bond or receipt, or tIling of Yalue, such person
shall, upon conviction thereof, be imprisoned in the peniten
tiary not more than five years. nor less than one year, or im
prisoned in the county jail for any length of time not exceed
ing one year.

Sec. 55. If any officer. agent, clerk or servant, or
person to whom any money or otheI" property shall be en
trusted for any specific purpose for hire. shall embezzle. or
fraudulently convert to his own use, or shall take or secrete
with intent to embez7.le and fraudulently convert to his own
use, any money or other property which shall have come into
his possession, or shall be under his C2.re or charge bv virtue
of such employment, or for such spe-rific purpose, shall be
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deemed guilty of larceny, and on conviction thereof, be im
prisoned in the penitentiary not more than ten years nor less
than one year, or be imprisoned in the county jail for any
length of time not exceeding one year.

Sec. ;')7. If any warehouseman, miller, storage, for
warding or commission merchant or his or their servants,
agents or clerks, shall wiJIfuily and fraudulently make, or
alter any receipt or other written evidence of the delivery into
the warehouse, mill, store or other building belonging to him,
them, or either of them, or his or their employers, of any grain,
flour, pork, beef, or wool, or other goods, wares, or merchan
dise, which shall not haye beeD so receiyed or deliyered into
such mill, warellOuse, store, 0" other building, pre,-ions to the
making and altering snell reeeipt or other written eddenel'
thereof, upon convidion thereof, shall be imprisoned in the
]Jl::nitellTiar-y nuT. mure than two years, nor less than six mouths,
or imprisoned in the couVty jail for any length of time not ex
eeeding one year, and tinpd in any sum not ('xc-eeding one
thousand dollars

RN'. :17. Eyery person who Rhall falsl·ly make or
assist to make, defa ce, destro;y, alter, forge, or counterfpit, or
:~ause to be falsely made, defaced. destroyed, altered, f(H'ged
or counterfeited, any record. deed, will. codicil, bond, writ
ing obligatory, promissory note for money or property, receipt
for property, power of att0rney, certificate of a justice of the
peace, or other public officer, auditor's warrant, treasury lIote.
f~ounty order. acceptance or indorsement of any, bill of ex
,·hange. promissory note. draft, or order, or assignment of any
hondo writing obligatory. or promissory note for Illon(~'y 01"

property, or any other instrument in writing, or any brand
prescribed by law on tobacco, beef. bacon, or pork cask, lard
keg or barrel. salt barrel or hay bale. or any person who t~hall

litter or publish as true any such instrument, knowin~ the
~ame to be false, defaced. altered, forged, or counterff'ited.
with intent to defraud any person, body politic or corporate.
shall be oeemeo guilty of forgery. and on conviction thereof,
shall be impri80ned in the penitentiary not more than four·
teen years nor less than one year, and be fined in any sum not
l>xceerlillg five thousand dollars.

Sec. 58. Every person who shall cast, stamp. en
:rrave, mal,e or mend, or shall knowingly have in his po~ses

sion any mould, pattern. die puncheon, engine, press or other
1-001 or inRtrllmellt. adapted and desc.dned for coining or mak·
ing any counterfeit coin in the similitude of any gold or silvpr
coin. current by law or usage in this Territory. with intent to
nse the same. or cause or permit the same to be used or em·
ployed in coining or making any such false or countC'rfeit
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coin as aforesaid, shall, on conviction thereof, be imprisoned
in the penitentiary not more than ten years, nor less "than one
year, and be fined in any sum not exceedi?g five thousand
dollars, and all such tools, and instruments, mtended for such
purposes aforesaid, shall be destroyed.

::5ec. 59. In any case where the intent to defraud is neces~•
~ar-y to constitute the offense of forgery, 01> any other offense
1 ha t may be prosecuted, it shall be sufficient to a lIege in the
indictment, an intent to defraud, without naming herein the
IJarticular person or body corporate intended to be defrauded;
and on the trial of such indictment it shall be deenl.ed ~ufii

dent, and shall not be deemed a Yc:triance, if there appear to
be an intent to defraud the enited States, or any state, terri
tory, county, city, town or yillage, or H.ny body corporate, or
any public officer in his official cupacit:r, or anJ' co-pa l>tnership
or member thereof, or any particular r,erson, and persons of
skill shall be cumpetent witnesses to pl'ove a forgery.

Sec. GO. Every person who shall 'dol(;'ntly take OJ'

keep possession of any house, or dose, with menaces, force
and arms, and without the a uthority of law, shall be d~emed

guilt:y of forcible entry or forcible detainer', as the case may
1)\:', and upon conviction thereof, shall be fined in any sum not
exceeding one thousand dollars,

Sf'c. Ii], Every person who shall maliciously or mi8chiev
olIsly injure or destroy, or cause to be injured or destroyed,
any property of another, or any pu bHc property, shall be
deelued guilty of a malicious trespass, and on conviction
thereof, be fined not exceeding three fold the value of the
damage done, to which may be added imprisonment in the
cOlInty jail not {'xceeding one year.

Sec. G2. EYery person who shall willfully or mal
iciously remove any monuments of stone, wood or other dur
n ble matel'iaI, la wfully erected for tile purpose of <1esignating
the corner or any other point in the boundary of any lot or
tract of land. or any post or stake lawfully fixed or driven in
the ground for the purpose of designating a point in the boun
dary of any lot or tract of land. or alter the marks upon any
tree, post, or other monument lawfully made for the purpose
of designating any point. course, or line in the boundary of
any lot or trad of land, or shall cut down 0 l' remove any tree
upon which any such marks shall be made for such purpose,
with the intent to destroy snch marks, shall, upon conviction
thereof, be imprisoned in the county jail not more than one
,Year, and be fined in any sum not exceeding one thou'3and
dollars, or fined only.

Sec. 63. Every person who shall willfuIlv and maliciousl v. ~

~et on fire, or cause to be set on fire any woods, pl~airie, or
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other grounds, other than his own, or shall intentionally OL'

by gross neglect permit the fire to pass his own premises Ot'

grounds! t? the injury of any other person or persons, shall,
un conVIction thereof, for everv such offense be fined in an,... , -'
sum not exceeding five hundred dollars.

CHAPTER IV.

Of Offenses Against Public Peace.

Sec. 64. If three or more persons shall do an act in
a violent and tumultuous manner, they shall be deemed guilty
of riot, and upon conviction thereof shall be imprif'oned in the
county jail not exceeding one year, and be fined in any SUlli

not exceeding five hundred dol)ars, or be fined only.
- Sec. 65. If three 01' more persons shall be nnla w-

fully, riotously or tumultuously assembled, any justice of the
peace, sheriff, deputy sheriff, constable, or marshal of a dty,
or mayor or alderman thereof, shall go among the persons so
assembled, or as neal' to them as possible, and shall com
mand them in the name of the Territory of Washington. im
mediately to disperse. If the persons so assembled do not im
mediately disperse, it shall be lawful for every such officer
to command sufficient aid, and to seize, arrest and secure in
custody all such persons; and if necessary, an armed force
may be called out, and shall obey the orders of any two of
the magistrates or officers mentioned in this section, and if
any such persons shall be killed or wounded by reason of
their resisting the persons endeavoring to disperse or f"eize
them. the magistrate or officer~ shall be held guiltless.

Sec. (-)(j. All persons who shall have been (,O!U

manded peaceably to disperse, shall refuse so to disperse
or shall willfully obstruct or hinder such office!', who shall de
clare himself as such, from commanding them to disperse.
shall, on conviction, be imprisoned in the county jail not
more than one year, and be fined in any sum not exceeding two
hundred dollars, or fined only.

Sec. 67. Every person who shall disturb all:'- l'e
ligious society. or any member thereof, when met or meeting
together for public worship. or shall sell or give away an."
spirituous liquor at any booth, wagon, shed or open dace. or
any boat, canoe or other water-craft. or in an;v building tem
porarily erected for the purpose of selling therein such liqU01';;:

within one mile of any collection of a portion of the citizens
of this Territory, convened for the DurDose of worship. or
shall disturb any collection of people for any lawful pur
pose, such person shall, on conviction thereof. be imprisoned
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in the county jail not exceeding one month and be fined ill any
sum not exceeding two hundred dollars, or fined only.

Sec. 68. If two or more persons by agreement light in
any public place, the persons so ~ff~nding shall be dt'emed
~uilty of an affray, and upon convIctIon thereof shall be im
prisoned in the county jail not more than six months, and be
fined in anv sum not exceeding three hundred dollars, or be. ~

fined onlv.•

CHAPTER V.

Of Offenses Against Public Jm.tice, and by and Against Pub·
lic Officers.

Hec. GU. Every person who, having taken a lawful oath
or affirmation, in any matter in which by law an oath 01' affir
mation rilay be required, shaH upon such oath or affirmation
:::Wf>ar or affirm willfully, corruptly and falsel)', touching a
matter material to the point in question, shall be (l€.emed
guilty of perjury.

~ec. 70, Every person who shall willfully, corruptly and
falsel.y, before any officer authorized to administer oaths, un
der oath or affirmation, Yoluntarily make any false certificate,
affidavit or statement of any nature, for any purpose, shall be
deemed guilty of pejrury.

Bpe. 71. Every person who shall suborn 01' proclll'e any
jJl't'~:on to commit perjury, shall be deemed guilty of Sll borna
ti,'m of perjury.

~e('. 7:2. Every person duly convicted of pel'jury, or of
~l1b~'I'!Hltion of perjury, shall be imprisoned in the peniten
tim')' not more than twenty years, nor less than one year, and
be fined in any sum not exceeding one thousand dollal's.

Sec. n. If any judge, justice of the peace, juror,
C-Olnl1lissioner, auditor, I'eferee, arbitrator, 01' person sum
moned as a juror, shall accept, receive or agree for in any
\yay, any bribe, present or reward to him offered for the pur
pose of obtaining' or influencing his opinion, judgment, vel"
di<:t, sentence, l'epod 01' award. in any matter or cause depend
ing: or to be tried before him alone, or before him with others,
he shall, on conviction thereof, be imprisoned in the peniten
tiary not more than seven years nor less than one year, or be
imprisoned in the county jail not more than one year nor leBs
thaD. one month, and be fined in any !Sum not exceeding one
thousand dollars.

Rec. 74. If any executive. judicial OJ' ministerial
officer, or member of the iegislati,e assembly, shall accept or
re<:eive in any way, any bribe, present or reward to him offered
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for the purpose of inducing or influencing such officer to ap·
point any person to office, to give any vote or to execute ailY
of the powers in him vested, or perform any duty of him reo
quired, with partialit.)' or favor, or otherwise than is required
by law, or in consideration that such officer hath appointed
any person to any office, or voted or exercised any power in
him vested, or performed any duty of him requil'ed with par
tiality or favor, or otherwise, contrary to law, he shall, on eon·
viction thereof, be imprisoned in the penitentiary not mol'to'
than ten years nor less than one year, or in the county jail not
more than one year nor less than three months, and be fined in
any sum not exceeding five thousand dollars.

Sec. 75. Every person who shall bribe, or offer or
attempt to bribe, any of the officers mentioned in the two pre
ceding sections, shall, on conviction thereof, be imprisoned in
the county jail any length of time not exceeding one year,
and be fined in any sum 1I0t exceeding two thousand dollars,
or fined onlv.

~

Sec. 76. Every person who shall com'ey into any
penitentiary, jail or house of correction, or house of reforma
tion, any disguise, or any instrument, tool, weapon or other
thing adapted to or useful in ::tiding any prisoner there law
fully committed or detained, to make escape, or shall by any
means whatever aid or assist any such prisoner in his endeav
or to escape therefrom, whether such eseal'" be attempted 01'

effected or not; and every person who shall aid or assist any
prisonerinescaping,or in attempting to escape from anyofficer
or person who shall have the lawful custody of such prisoner,
or who shall forcibly rescue any prisoner from lawful custody
of such persons, shall, on conviction thereof. be imprisoned
in the penitentiary not more than four years n,l)r less than
one year, or imvrisoned in the county jail any length of
time not exceeding one year. and be fined in any sum not ex
ceeding five hundred dollars.

Sec. 77. If any jailor or other officer shall volun·
tarily suffer any pMsoner in his custody, charged with or con
victed of any criminal offense, to escape, he shall suffer, un
less the prisoner so escaping be charged with or convicted of
any capital offense. the like punishment and penalties as the
prisoner so suffered to escape was sentenced to, or would be
liable to suffer upon conviction for the crime or offense where
with he stood chal'rred: ann if the Pl'lf'OlH'1' '\'as eIlargpd ydth
or convil'ted of fl I'nn't~l ~"' .. _,_. , .'. ," ' .. , :"'-"""()T1"'l i:l tIll'
penitentiary not more than twenty years nor less than five
years.

Sec. 78. If any jailQr or other officer shall. through
negligence, suffer any prisoner in his custody, upon convic·

7,r-'8
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tion or upon any criminal charge to escape, or shall. willfully
refuse to receive into his custody any prisoner lawfully com·
mitted thereto or any niminal charge 01' conviction, or on
.anJ· lawful pr~cess whatever, he shall on conviction thereof,
be imprisoned in the county jail not more than two years, and
be fined not more than fi,e hundred nor less than one hundred
dollars. or fined oni,}'.

~ec. 79. E,ery person who shall obstruct the execution
of any legai process, or who, on being required by any mar
shal sheriff, or their deputies, or by any coroner, constable,
or a~y conservator of the peace, to assist him in th~ execu
tion of his office, or in the service of any process, shall fail·
to obey, without a valid cause for not obeying, shall, on con
'dction thereof, be fined in any sum not exceeding one thou
'land dollars.

Sec. 80. If any officer authorized to sene pl'Ocess,
shall willfully and corruptly refuse to execute any lawful pro·
cess to him directed, and requiring him to apprehend or confine
any person charged with or convicted of any offense, or shall
willfullv and corruptly omit or delay to execute such proces!'l
wh-ereby such person shall escape and go at large, he shaH,
on conviction thereof, be imprisoned in the county jail not more
than one year, or be fined not exceeding three hundred, nor
less than fifty dollars.

Sec. 81. If any shf'riff, jailor or other officer shall
be guilty of willful inhumanity or oppression to any prisoner
nnder his care or custody, he shall, on conviction thereof. be
imprisoned in the county jail not more than one year nor les~

than one day, and be fined in any sum not exceeding one thou
sand dollars.

~ec. ~2. If any offieer shall willfully fail to pel'·
form any duty within the time and in the manner prescribed
by law, or shall do any act which he shall be speoially pro·
hibited from d:oing by law, he shall, on conviction thereof, be
fined in any sum not exceeding one thousand dollars, to which
may be added imprisonment in the county jail for any length
of time not exceeding six months.

8ec. S:{. If any officer or person required by law
to collect, disburse, receive or keep any public money, shall
willfully neglect or refuse to pay over such money at the tiillt'
prescribed by law, or shall willfully refuse to pay any warrant
lawfully drawn, he shall, onconviction thereof. be imprisoned
in the ooWlty jail not exceeding one year nor' lesR th::m on;'
month, or be fined in anY sum not exceeding five thousand dol
lars.

Sec, 84. If any auditor shall knowingly iS8u(' an}
warrant not aqthorized by law, he shall, On conviction thereof,
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be ,imprisoned in the county jail not exceeding one year, and
be tined in any sum not exceeding one thollsand dollars, or be
tined only.

Sec. 85. Every person who shall officiate in any
place of authority, without being legally authorized, shall be
deemed guilty of usurpation, and upon conviction thereof, be
tined in any sum -not exceeding one thousand dollars.

Sec. SG. If any person elected or appointed 10 an
office, or his deputy~ shall perform any of the duties of such
office, without having taken an oath as prescribed by law, or
before having given and filed the bond required of him, and
in the manner prescribed by law, he shall, upon conviction
thereof, be fined in any sum not exceeding one thousand dol
lars.

Sec. ~7. If any officer. ",hasp fpe~ ,up statE'd 11\"• •

law, shall corruptly exact or extort any gre'lter fees for any
services than by law are stated and allowed. or shall levy, de
mand, receive, or take under color of his office, any bond, bill
or note, or other assurance or promise whatever, securing the
payment of a greater sum of money for any service than he is
by law authorized to demand or receive, he shall, on conviction
thereof, be imprisoned in the county jail not exceeding one
year, and be fined in any sum not exceC'oing one thousand dol
lars.

CHAPTER VI.

Of Offenses Against Public Policy.

::;ec. S8.· Ever.y verson who shull erect, 01' contin ut:
and maintain any public nuisance, to the injury of any part of
the citizens of this Territory, shall, upon conviction tl1ereof,
be tined in any sum not exceeding one thousand dollars.

::;ec.89. If· any person shall maliciously, without
probable cause, attempt to cause an indiotment to be found, or
other prosecution for any crime or misdemeanor, to be com
menced against any person, or if two or more persons shall
conspire together for that purpose, the person so sought to be
indicted or otherwise prosecuted being innocent, such person
or persons so offending shall, on conviction thereof, be im
prisoned in the county jail not exceeding six months, and be
tined in any sum not exceeding one thousand dollars.

Sec. 90. Every person who s'hall, by himself or
agent, transact any business, or do any act, without a license
therefor, where such license is required by any law in this Ter
ritory, shall, on conviction thereof, be fined in any sum not
exceeding five hundred dollaM, and in all such cases where
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the principal is prosecuted, his agent may be compelled to tes
ti(y· and when the agent is prosecuted, the pl'incipal may be
compelled to testify.

:O;ec. 91. Eyery person who shall excite quarrels or
laws-suits among the citizens of this Territory, shall be deemed
a common barrator, and, upon conviction thereof, shall be im·
prisoned in the county jail any length of time not exceeding six
months, and be fined in any sum not exceeding five hundred
dollars, or fined only.

Sec. 92. If any person shall fraudulentlJ' cause, or
attenlpt to cause, any elector, at any election pursuant to law
in this Territory, to vote for a person different from the one he
intended to vote for, such person so offending shall be fined
not more than one hundred, nor less than ten dollar~.

~ec. 93. If any elector shall vote or attempt to
vote more than once at any election. or shall knowingly band
in two or more tickets together, or having' voted in one town·
ship, precinct or county, shall afterwards. on the same day,
vote or attempt to vote in another township. precinct or coun
ty, such person shall be fined in any sum not exceeding fifty
dollars, and be incapable of voting at any election. or holding
any office for two years thereafter.

=-'P('. !l4. If any inspector. jl1dl!e. or clel'k of an
election shall attempt to induce. by persuasion. menace, or re
ward, or promise thereof, any elector to vote for any person,
such pel'son, so offending, shall be fined in any sum not ex
.ceeding one hundred dollars.

~P(~. H5. If any person knowing that he does not
possess the legal qualifications of a Yoter. at any elf'ction an·
thori:r.ed bv law to be held in this Terl'itorv for anv office what·

~ ~ .
f'ver, shall vote at such election, such person so offending ~b!\l1

be fined not more than one h,Jllldred nor less than five dollai'S,

~PP'. 96. If any judge, inspector.. clerk or other
officer of an election, shall open or mark by folding or other·
wise, any ticket presented by such elector at such election, OT'

aLtern pt to find out the names thereon, or suffer tlIe same to be
done by any other person, before such ticket is deposited in
the ballot box, such person, so offending, shall be fined in any
'Sum not exceeding one hundred dollars.

~pc. 97. If any person shall use any threats, men·
aces, force, or any corrupt means, at or pl'evious to any elec.
tion. held pursuant to the laws of this Territory, towards any. ,

elector, to hinder or deter such elector from voting at such
election, or shall directly or indirectly offer any bribe or rf'
ward of any kind to induce any elector to vote contrarv to hi!!, .
inclination, or shall on the day of election give any public
treat, or authorize any person to do so, to obtain votes for any
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person, such person so offending shall be fined in any sum not
exceeding five hundred dollars, and lie incapable of holding
any office for two years after conviction thereof.

~ec. !:l8. Ewr'y person who shall sell un'y lottery
tickets, or share in any lottery, for the division of propert~

to be determined by chance, or shali make or draw any lotter}
or scheme for a division of property, not authorized by law,
on conviction thereof, shall be fined in any sum not exceeding
five hundred dollars.

i5ec. 99. Every IJerson who shall deal at the game
of cards called faro 01' monte or other banking games, or shall
set up, keep or exhibit an E. O. or roulette table or shuttle
board, or any gaming table whatever, for the purpose of gam
ing, or shallhave in his possession, to be used for such purpose:
any gaming device whatever, shall, on conviction thereof. 1):
1ine,d in any sum not exceeding one thousand dollars.

Sec. 100. Ever'y person who shall suffel' an~' gaming table,
bank or gam bling device prohibited in this chapter, to ih~ kept
or exhibited, or used for the purpose of gaming in any house.
building, steamboat, raft, or other water craft. lot, yard, or
garden, to him belonging, or by him occupied, or of whIch he
llas the control, shall, on conviction thereof, be fined in any
sum not exceeding five hundred dollars.

~pc. 101. If the taker up of esh'ay property 8ha 11
convert the same to his own use. before the title thereto ~:;hall

,-est in him according to law, or if he shall knowingly and
willfully violate any of the provisions of the law regu]htinl!
the taking up of estrays, such person, so offending, shall be fined
in any sum not exceeding fiye hundred dollars, and not Ies,
than double the value of such estray property.

Sec. 102. Every person who shall in any manner 0 b
struct any public highway, turnpike, plank road, or bridge, 01

injure any mllterial used in the construction of such road or
bridge, shall, on conviction thereof, be fined in any sum not
exceeding five hundred dollars.

eS'C.103. Every master. mate. or other officer. or other ]wr
son belonging to or in any charge of any vessel, who shall dif';
charge the ballast of such vessel into the navigable portion R

or channel of any of the bays, harbors, or rivers within or
bordering on this Territory, where the water is less than tt'n
fathoms deep, s,hall, on conviction thereof, be fined any snm
not exceeding one thousand dollars.

~ee. 104. Every person who shall in any manuel
obstruct the navigable portion or channel of any bay, hal'bor.
or river, or stream, within or bordering upon this Territory,
navigable and generally used for the navigation of vessels,
boats, or other water-crafts, or for the floating down of J(lgs.
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shall, on conviction thereof be fined in any sum not exceeding
five hundred dollars: Provided, '1'hat the placing of any mill
dam or boom across a stream, used for floating saw logs, shall
not be construed to be an obstruction to the navigation of
such stream, if the same shall be so constructed as to aHow
the passage of boats or logs witbout unreasonable delay.

~ec. 105. If any auditor, treasurer, sheriff, assessor
or county commissioner shall purchase, exchange, or receive
in payment, during his term of office, any Territorial or county
order, or demand, for less tban the amount of such order or
df-'IUand, on conviction tlwreof, shall be finf'd in any sum
n ,)t exceeding one thousand dollars.

~('e. l(W. If any superdsor of roads fail to keep his
highways and bridges in his road district in as good repair as
the available labor or other means of such district will enable
hirn to do, or fail to discharge any other duty required of him
by law, he shall, on conviction thereof, be fined in any sum not
exceeding two hundred dollars, and upon prosecutiqn for neg
lecting to keep a highway in good repair, it shall be sufficient
to prove that such highway is commonly reputed as such.

Hec. 107. If any clerk of a district court, or any
other ptrson, shall be guilty of any fraud, either by practicing
on a jury box previously to a draft, or in changing a, juror, or
any way in drawing of jurors, he shall, upon conviction there
of, be fined in any spm not exceeding five hundred dollars.

Sr·c. ] 08. If any ft>rryman. ferry owner, ferry keep
Pl'. or keel'er of a toll bridge or toll gate, himself, 01' by any
person in his employment, shall demand 01' receive any ~reater

f~es on account of ferriage or toll, than is, or may be fixed by
law. or by the pNper boaI'd doing county business, as the rates
of ferriage or toll to be received by such person, upon convic
tio. thertoL he shall be fined in any sum not exceeding one
h und/'ed dollars, or be imprisoned in the county jail not ex
f:("('ding one month.

Sec. 109. Any person authorized by the laws of this
Territory to join parties in marriage, who shall knowingly join
in marriage any parties contrary to the provisions of the law
regulating marriages, shall, on conviction thereof. be fined in
any sum not exceeding one thousand dollars.

Sec. 110. Any person having joined parties in mar
riage who shall fail to return a certificate thereof, within the
time prescribed by 13';", shall be fined in any sum not exceeding
tI· ree hundred dollars.

Sec. 111. Every person who shall I1ndf'rtake to
~"in nflrti"" in m~rT'i~p''', kTlowiTlO" th~t l>" if' not !ll1thC'T'i7,f>~ <10
to 00. !":h~ll. nnnn convirtion theT'f'of. he imnrisonf'o in tbe
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county jail not more than three months or fined in any sum
not exceeding five hundred dollars.

Sec. 112. If any pel'son having knowledge of the
commission of any crime ,shall take any money, gratuity, re
ward, or any engagement therefor, upon an agreement or un
derstanding, express or implied, to compound or conceal such
crime, or not to prosecute therefor, he shall. on conviction
thereof, be imprisoned in the county jail for any length of
time not exceeding one year, or be fined in any sum not ex
ceeding one thousand dollal's.

CHAPTER VII.

Of Offenses Against Morality and Decency.

Sec. 113. Every person who, under promise of marriage,
shall have illicit carnal intercOUl'se with any female of good
repute for chastity, uuder the age of twenty-one years, shall
be deemed guilty of seduction, and upon conviction thereof,.
shall be imprisoned in the pcnitentiar,Y for not more than ten
years nor less than one year, or be imprisoned in the county
jail not exceeding one year, and be fined in any sum not ex
ceeding five hundred dollars, but no conviction shall be had
under the provisions of this section on the testimony of the
female seduced, unsupported by other evidence: Provided,
That the subsequent intermarriage of the parties may be
pleaded in bar of a conviction.

Sec. 114. Ever~' person who shall live in op('{) and
notorious adultery or fOl'llication, shall, upon conviction there
of. be imprisoned in the county jail not exceeding three
months, or be fined in any sum not exceeding five hundred dol
lars. or fined onlv.

• •
See. 115. All pel'sons bt-'ing within the degrees of consan-

guinity in which marriages ate prohibited, Ol' declared by law
to be incestuous and void. who, knowing snch consanguinity,
shall internlarry with each other, shall be deemed guilty of
incest, and upon conviction thereof, shall be imprisoned in
the penitentiary not more than two years, or imprisoned in
the county jail not more than one year, and fined in anJ- SUIll

not exceeding five hundred dollars.
Sec; lUi. If any person who knowingly has a f.lrmer'

husband or wife living, shall marry another, he or she shall
be deemed guilty of the crime of polgamy, and shall, upon
conviction thereof, be imprisoned in the penitentiary not more
than four years nor less than one year, and be fined in any SUIll

not exceeding five hundred dollars: Provided, That the pro
visions of this section shall not extend to any person whose
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husband or wif~ shall have been continuously absent tram
tbe other without having been heard from for the space of
five year~ before such marriage, or to any person who shall
have been divorced.

Sec. 117. Every person who shall be guilty of notorious
lewdness or other public indecency, upon conviction thereof
shall be imprisoned in the county jail not exceeding six
months, and be fined in any sum not exceeding five hundred
dollars, or fined only.

Ree. 118. Every person who shall print, publisll, sell,
or distribute any book, or an)" pamphlet, ballad, printed paper
()l' other thing, containing obscene language or obscene prints,
pictures, figures or descriptions, or shall introduce into any
family, school, or other place of education, or shall buy, pro
cure, receive or have in his possession any such book, pamph
let, ballad, printed paper or other thing, either for the purpose
of loan, sale, exhibition or circulation. or with the intent to
introduce the same into any family, school, or place of educa
tion. or shall expose the same to public view, shall, on convic
tion thereof, be imprisoned in the county jail not more than
six months, or be fined in any sum not exceeding five hundred
dollars.

Rpc. 119. If any person not being lawfully author
ized. shall willfully dig up. disinter, remove or convey away
any human body, or the remains thereof, or shall knowingly
aid in such disinterment~ removal, or conveying away. every
such offender and eyery person accessory thereto, eitllf'r before
or after the fact. shall, upon conviction thereof. be imprisoned
in the count~- jail not exceeding one year. and be fined not ex
eeeding one thowmnd dollars. or fined only.

Sec. 120. Every person who shall willfully disfig
ure, injure or remove any tombstone, monument, fence, tree
or shrubberv around or within any cemeterv. or shall use such.., ....
eemetery for any other purpose than a burying ground, he shall,
llpon conviction thereof, be imprisoned in the county jail not
pxceeding six months, and be fined in any sum not exceeding
live hundred dollars, or shall be fined only.

Sec. 121. Every person who shall cruelly use, beat. tor
ment. overload or overdrive anv horse, ox. mule or other ani-. . ..

mal, whethf>r belonging to himself or to another, shall, upon
convirtion. be fined i~' any sum not exceeding three hundred
(lollnrs.
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CHAPTER YIII.

Of Offenses Against Public Health.

Sec. 12~. Every person who shall knowingly sell
any kind of diseased, corrupted or un wholesome provisions,
whether for meat or drink, without making the !>ame fully
known to the buyer, shall, on conviction thereof, be imprisoned
in the county jail not more than one year, and be fined not ex
ceeding one thousand dollars, or fined only.

Sec. 123. EverJ apothetury, druggist or' othel' lWI'

son, who .shall sell and deliver any arsenic, corrosive subli
mate, prussic acid, strychnine or other active poison, without
having the word "poison," and the true name thereof in En
glish written or printed upon a label attached to the Vial, box
or parcel containing the same, shall, on conviction thereof, be
imprisoned in the county jail not more than six months, and
be ~ned in any sum not exceeding one hundred dollars, 01'

fined only.
Sec. 124. If any physician or other person. while in

a state of intoxication, shall prescribe any poison, dru~ or
other medicine to another person to his injury, he shall, on
conviction thereof, be imprisoned in the county jail for any
length of time not exceeding one year, and fined not exceeding
five hundred dollars, or fined only.

CHAPTER IX.

Of Principals and Accessories.

Hec. 1:!5. ~ 0 distinction shall exist between an ac
cessory before the fact and a principal, or between principals
in the first and second degree, and all persons concerned in
the commission of an offense, whether they directly counsel
the act constituting the offense, or counsel, aid and abet in its
commission, though not present, shall hereafter be indic:ted.
tried and punished as principals.

Sec. 126. Every person not standing in the relation
of husband or wife, parent or grand parent, child or grand
child, brother or sister, by consanguinity or affinity to the of
fender, who, after the commission of any felony, shall harbor.
conceal. or maintain, or assist any principal felon or acces
sory before the fact. or shall give the offender any other aid,
knowing that he had committed a felony, or had been acces
sory thereto before the fact, with intent that he shall avoid or
escape from detection, arrest, trial or punishment, shall be
deemed accessory after the fact, and shall, on conviction there-



LAWS OF WASHIXGTON 393

of, be imprisoned in the county jail not more than one year,
or be fined in any sum not exceeding five hundred dollars.

Sec. 127. Every person who shall become an acces
sory after the fact to any felony, may be indicted, convicted
and punished, whether the principal felon shall or shall not
haTe been convicted previously, or shall, or shall not be amen
able to justice by any court having jurisdiction to try the prin
cipal felon, and either in the county where such person shall
become an accessory or in the county where such principal
felony shall have be('n committed.

CHAPTER X.

Of Fines.

Sec. 128. All fines imposed on any person bJ' the provi
sions of this act where the same shall be collected, shall be
paid to the county treasurer as school funds of the county
where such conviction shall have been had, who shall give
duplicate receipts therefor, one of which shall be filed with
the county auditor; and all officers refusing or neglecting to
pay over any fines within one month after they shall have
been received, shall, upon conviction thereof, be fined in four
fold the amount of such fines so recehed.

CHAPTER XI.

General Provisions Relative to Crimes and Punishments.

Sec. 129. ,Yhen a public offense has been committed
partly in one county and partly in another, or the act or effects
constituting or requisite to the consummation of the offense
occur in two or more counties, the jurisdiction is in either
county.

Sec. l:W. Offenses committed on the boundary line•
of two counties, or within one hundred rods of the dividing
line between them, may be alleged in the indictment to have
been committed in either of them, and may be prosecuted and
punished in either county.

Sec. 131. "Then property taken in one county by
burglarJ', robbery, larceny or embezzlement, has been brought
into another county, the jurisdiction is in either county.

Sec. 132. If any mortal wound is given, or poison
administered in one county, and death, by means thereof, en
sue in another, the jurisdiction is in either.

Sec. 133. In the prosecution of any offense com-.,
mitted upon, or in relation to, or in any way affecting any real
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estate, or any offense committed in stealing, embezzling, de
stroying, injuring or fraudulently receiving or concealing any
money, goods, or other personal estate, it shall be sufficient,
and shall not be deemed a variance, if it be proved on trial that
at the time when such offense was committed, either the actual
Or constructive possession, or the general or special property
in the whole, or any part of such real or personal estate, was
in the person or community alleged in the indictment or other
accusation to be the owner thereof.

Sec. 134. "Then the term "person" or other word is
used to designate the party whose property is the subject of
an offense, or against whom any act is done with intent to de
fraud or injure, the term may be construed to include the
United States, this Territory, or any state or territory, or any
public or private corporation, as well as an individual.

Sec. 135. Every term in this act implying OIW only,
shall, when required, be construed to mean two or more, and
any term implying two or more, shall also be construed to
mean, when required, but one except in cases where two or
more are necessary to constitute the offense, and every term
implying sex, shall, when necessary, be construed to mean
both or either.

Sec. 136. No offense committed against the laws hereto
fore in force, shall be affected by the provisions of this act, ex
cept where any punishment may have been mitigated by those
provisions, they may be extended and applied to any judgment
hereafter to be pronounced.

Sec. 137. No prosecution for any offense committed, sha.ll
be affected by the provisions of this act. except that the pro
ceeding in such prosecution shall be conformed when neces
sary, to the provisions of the' act regulating pI'ocel'tlin~"l ill
criminal prosecutionl!!.

Passed April 24, 1854.
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To Regulate the Practice and Pleadings in Prosecutions for
Crimes.

CHAPTER I.
,

Of Search Warrants and Proceedings Thereon.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. '''hen complaint shall have been made on
oath, to any magistrate authorized to issue warrants in crim
inal cases, that personal property has been stolen or embezzled
or obtained by false tokens or pretenses, and that the com
plainant believes that it is concealed in any particular house
or place, the magistrate, if he be satisfied that there 'is reason
a ble cause for such belief, shall issue a warrant for such prop-
erty. .

Sec. 2. Any such magistrate, when satisfied that
there is reasonable cause, may also, upon like complaint made
on oath, issue search warrant in the following cases. to-wit:

1. To search for and seize any counterfeit or spurious
coin, or forged instruments, or tools, machines or materials,
prepared or pro,ided for making either of them.

2. To search for and seize any gaming apparatus used or
kept, and to be used in any unlawful gaming house, or in any
building, apartment or place, resorted to for the purpose of
unlawful gaming.

Sec. 3. All such W1irrants shall be directed to
the sheriff of the county, or his deputy, or to any constable of
the county, commanding such officer to search the house or
place where the stolen property or other things for which he
is required to search are believed to be concealed, which place
and property, or things to be searched for shall be designated
and described in the warrant, and to bring such stolen proper
ty or other thin,gos, when found. and the person in whose pOfil
session the same shall be found, before the magistrate who
shall issue the warrant, or before some other magistrate or
court having cognizance of the case.

Sec. 4. When any officer in the execution of a
search warrant shall find any stolen or embezzled property, or
~hall seize any other things for which a search is allowed by
this chapter. all the property and things so seized, shall be
safely kept by the direction of the court or magistrate, so long
as shall be necessary for the purpose of being produced in evi
dence on any trial, and as soon as may be afterwards, all such
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stolen and embezzled property shall be restored to the owner
thereof, and all other thin~s seized bv virtue of such warrant- .
shall be destroyed under direction of the court or magistrate.

CH~-\PTER II.

Demanding Fugitives From Justice.

Sec. 5. The Governor of this TerritorJ' maJ, ill
any case authorized by the constitution and laws of the Lnited
States, appoint agents to demand of the executive authority of
any state or territory, any fngitive from justice, or any other
person charged with felony or any other crime in this Terri
tory, and whenever an application shall be made to the Gov
ernor for that purpose, the prosecuting attorney or any alher
prosecuting officer of the 'ferritor;y, when required by the Gov·
ernor, shall forthwith investigate the ground of such applica
tion and report to the Governor all material circumstance::;
whiCh may come to his knowledge, with an abstract of the evi
dence and his opinion as to the expediency of the demand, but
the Governor may, in any case, appoint such agents wilhout
requiring the opinion of, or any report from the pl'osecutinj:?; at
torney, and the accounts of the agents appointed fOl' such ;:'ur
pose, shall in all cases be audited by the Territorial auditor and
paid from the Territorial treasury.

Sec. 6. When a demand shall be made upon the
Governor of this Territory by the executive of any state or tel'
ritory, in any case authorized by the constitution and laws of
the United States, for the delivery over of any person charged
in such state or territory with treason, felony or any other
crime, the prosecuting attorney or any other prosecuting of
ficer, when required by the Governor, shall forthwith investi·
gate the ground of such demand, and report to the Governor
all material facts which may come to his knowledge as to thl
situation and circumstances of the person so demanded, espe
cially as to whether he is held in custody or is under recog·
nizance to answer for any offense· against the laws of this Ter
ritory or of the United States, or by force of any civil process,
and also whether such demand is made according to law, so
that such person ought to be delivered up; and if the Governor
befl3,tisfied that such demand is conformable to law and ought
to be complied with, he shall issue his warrant under the i"eal
of the Territory, authorizing the a~ents who make such de
Dlap.d, either forthwith Qr at such time as shall be designated
by the warrant, to take and transport sucll person to the line
of the Territory at the expense of such agents, and shall also
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by such warrant require the civil officers within this Territory
to afford all needful assistance in the execution thereof.

Sec. 7. V{henevel' any person shall be found with·
in this Territory charged with an offense committed in any
.state or territory, and liable by the constitution and laws of
the United States, to be delivered on the demand of the execu
tive of such state or territory, any court or magistrate author
ized to issue warrants in criminal cases, may, upon complaint
under oath, setting forth the offense, and such other matters
.as are necessary to bring the offense within the provisions of
1aW, issue a warrant to bring the person so charged before
the same or some other court, or magistrate. so authorized
within the Territory ,to answer such complaint as in (Jther
.cases.

Sec. 8. If, upon the examination of the person
.:harged, it shall appear to the court or magistrate, by proof in
tddition to the oath of the complainant, that there is reas·

.')nable cause to believe that the complaint is true, and that
-such person may be lawfully demanded of the Governor, he
shall, if not charged with a capital crime. be required to Y'ccog
nize with sufficient sureties, in a reasonable sum, to appeal' be·
fore such court or magistrate at a future day, allowing areas·
<>nable time to obtain a warrant of the executive, and to abidp
the order of the court or magistrate, and if such person shall
not so recognize, he shall be committed to prison and there be
-detained until such day, in like manner as if the offense charged
had been committed in this Territory: and if the person so
recognizing shall fail to appear.. according to the conditions of
his recognizance, he shall be defaulted, and the like proceed·
ings shall be had as in the case of other recognizance,,'entered
into before such court or magistrate; but if such person be
-charged with a capital crime. he shall be committed to prison,
and there be detatined until the day so appointerl for his ap·
pearance before the court or magistra t\:'.

Sec. 9. If the person so rt>cognized or committt>d
iilhall appear before the court or magistrate upon the day 01'

-dered, he shall be discharged, unless he be demanded by some
persons authorized by the warrant of the executive to receive
him. or unless the CGurt or magistrate shall st>e cause to com
m.it him, or require. of him to recognize anew for his appear
.ance at some other day; and if. when ordered. he "hall not t;l()

-reco/!,nize. he shall be committed and be detained as before
-provided. \Vhenever the person so appearing shall be recocy.
nized, committed or discharged. any person authorized bv th'"'e
warrant of the executive max at all times take him into cus
tody, and the same shall be a discharge of the recognizanc£>,
if any, and shall not be deemed an escape. .
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Sec. 10. The complainant in such cases shall be
answerable for the aetnal co~ts and charges, and for the sup
port in prison of any person ~o committed, and shall advance
to the jailor one week's board at the time of commitment, and
so fro~ week to week, 80 long as such person shall remain in
jail; and if he fails to do so. the jailor may forthwith disc1l:1rge
the person from his custody.

CHAPTER III.

Proceedings to Prew-nt the Commission of Crimes.

Sec. 11. Justices of the peace shall have power'
to cause all laws made for the preseiTation of tbe public peace
to be kept; and in the execution of that power may require
persons to give seeurity to keep the peace, for their good
beha.ior, or both, in the manner herein provided.

Sec. 12. 'Yheneyer complaint shall be made to
any such magistrate, that an~r person has threatened to com
mit an offense against the property or person of another, the
magistrate shall examine the complaint, and any witness who
may be produced on oath, and reduce such complaints to writ·
in, and cause the same to be ~ubscribedby the complainant,

See. 13. If, upon (~xaD1ination is shall appear
that there is just cause to fear that such offense nlOl.Y be com·
mitted, the magistrate shall issue a warrant under his hand,
reciting the substance of the complaint and requiring tLe
officer to whom it may be directed, forthwith to apprehend
the person complained of and bring him before such magis·
trate or some other magistJ'ate, or court haYing jurisdiction of
the cause

Sec. 14. The magistrate before whom any person
is brought upon charge of having made threats as aforesaid,
shall, as soon as may be, hear and examine the complaint.
And if it shall appear that there is just cause to fear that any
~uch offense will be committed by the party complained of
hp shall be required to entel~ into recognizance with sufficient
sureties, in such sum as the magistrate shall direct, towards
all the people of this Territor~y, and especially towards the per
tlon requiring such securti:r, for such term 3S the magistrate
shall order, not exceeding one year, but he shall not be or
dered to recognize for his appearance at the district court
unless he is charged with some offense for which he ought to
be held to answer at said court.

Sec. 15. If the person so ordered to recognize
shall fail to enter into sueb recognizance, the magistrat~ shall
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(;ommit him to the county jail during the period for which. he
was required to give security, or until he shall so recognIze,
.stating in the warrant the cause of commitment with the SUID
.and time for which security was required.

Sec. 16. If, upon examination, it shall appear
"that there is not just cause to fear that any such offense will
be oommitted by the party complained of, he shall be forth
with discharged; and if the magistrate shall deem the cOJU
plaint unfounded, frivolous or malicious, he may order the
complainant to pay the costs of prosecution, who shall there
upon be answerable to the magistrate and the officer for their
fees. as for his own debt.

, Sec. 17. 'Yhen no order respecting the costs is
madf> by the magistrate~ they shall be allowed and paid in
the same manner as costs before justh:es in criminal prosecu
tions; but in aU cases where a person is required to give good
securit~· for the peace, or for his good behador. the magis
trate may further order that the costs of proescution, or an~'

part thereof, shall be paid by such person, who shall stand
comnlitted until sueh costs are paId, or he is otherwise legally
discharged.

Sec. 1~. Any person aggr'ieYed by the order of anJ7 mag
istrate requiring him to recognize as aforesaid, may on giving
the security required, appe'dl to the district eourt.

Sec. 19. The magistrate, from whose order an appeal
is /';0 taken, shall require such witnesses as he may think nec
essary to support the complaint to recognize for their appeal"
anc*" at the court to which the appeal is made.

Sec. 20. The court befOJ'E' which such appeal is
prosecuted, may affirm the order of the justice or discharge
"the appellant, or may require the appellant to enter into a
Dew recognizance, with sufficient sureties, in such sum and
for such time as the court shall think proper, and may also
make such order in relation to the costs of prosecution as may
bp deemed just and reasonable.

See. 21. If any party appealing shall fail to pros-e
cute his appeal, his recognizance shall remain in full fa ref>
:and effect as to any breach of the condition. without an affir
mation of the judgment or order of the magistratf'. and also
shall stand as a securitv for costs anv which shall be ordered
by the court appealed t~. to be paid b~' the appellant.

Sec. 22. Any person committed for not finding ~ureties

or refusing- to rpcognize as required by the magistrate,
TIlay be discharged by any judge 01' justice of the peaCt'. on giv
ing such security as was required.
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Sec. 23. Every recognizance taken pursuant to
the foregoing provisions, shall be transmitted by the magis·
trate to the district court for the county, on or before the first
day of. the next term, and shall be there filed on record by the
clerk.

See. 24. Every person who shall in the presence
of any m3Jgistrate mentioned in the first section of this chap
ter, or before any judge of a court of record, make an affray
or threaten to kill or beat another, or to commit any violence
or outrage against his person or property, and every person
who, in the presence of ~ueh judge or magistrate shall con
tend with hot and angry words to the disturbance of the
peace, lllay be ordered, 'without process or any other proof, to
recognize for keeping the peace or being of good behavior for
a term not exceeding three months, and in case of refusal lllay
be committed as before direeted.

Sec. ~5. 'Vhenever upon a suit brought on any
such recognizanee. the penalty thereof shall be adjudged for
feited, the court ma~- remi t such portion of the penalty. on the
petition 'Of any defendant, as the cireumstances of the case
shall render just and reasonable.

Sec. 2(i. Any surety in reeogniza nee to keep the
peaee. or for good bf'havior, or both. shall han> the same
authority and right to take and surrender his principal as if
he had been bail for him in a civil cause. and upon sucb
surrender. shall be discharged and exempt from all liabilit~

for any act of the prindpal. subsequent to sueh surrende~

which would be a breaeh of the condition of the recogni'l.ancl,
and the person so surrendered may recognize anew, with suf
udent sureties. before any jUi'tiee of the peace, for the resj·
dnp of the term, and tlwreupon shall be diseharged.

CHAPTER IY.

Of Examination of Offenders, Commitment for Trial, aud Tak
ing Bail.

Sec. 27. Upon complaint being made to an)" justice of the
peace, or probate judge, or judge of the distriet court, in open
court, or in vacation, that a criminal offense has been commit
ted, he shall examiDP on 'lath thp f:omplainant, nnd any witness
provided by him, and shall reduce the complaint to writing,
and shall cause the same to be subscribed by the complain
ant, and if it shall appear that any offense has been com
mitted of which the district court has exelusive jurisdietioD~

the magistrate shall issue a warrant reciting the substance
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of the accusation, and requiring the officer to whom it shall
be directed forthwith to take the person accused and bring
him before the person issuing the warrant, unless he shall
be absent or unable to attend thereto, then before SOllle other
magistrate of the county, to be dealt with according to law,
and in the same warrant may require the officer to summon
~uch witnesses as shall be therein named, to appear and
gi Ye eyidence on the examination.

Bee. 28. If any person against whom a warrant
may be issued for an alleged offense, committed in an;r county,
shall either before or after the issuing of such warrmlt. escape
from. or be out of the county, the sheriff or other officer to
whom such warrant ma} be directed, may pursue and appre
hend the party charged, in an} county in this Territo!'}, and
for that purpose may command aid. and exercise the smne
a uthority as in his own county.. ~

Sec. 29. The magistrate before whom such ac-
cused person shall be brought. when the offense is bailable,
Ula,y at the request of such person, with or without exmnina
tion. allow him to enter into rel:ognizance, with sufficient
sureties to be approved by the magistrate, conditioned for his
appearanee at the next term of the district court haying cog
niz:mce of the offense.

Sec. 30. If the defendant shall not enter into
reeognizance with sureties, the magistrate shall proceed to
hear and examine the complaint. and may adjourn the exam·
ination from time to time, not exceeding in all ten days from
the time such defendant shall haye been brought before him.
and in case of such adjournment, the magistrate may, if the
offense be bailable,. take a recognizance with sufficient sure
ties for the appearaul:\:' of the defendant at such further ex
amination: and if he fail to enter into such recognizance, he
shall be ordered into custody until thp time appointed for such
examination.

Sec. 31. If it should appear upon ihe wholf' ex
amination that no offense has been committed, or that there
is not probable cause for charging the defendant with an of
fense, he shall be discharged, and if in the opinion of the mag
istrate~ the complaint was malicious. or without probable
<:3use, and there was no reasonable ground therefor, the cost!.~

shall be taxed against the party making the complaint.
Sec.· 32. If it should· appear that an offense has

been committed. of which a justice of the peace has jurisdic
tion. and one which would be sufficiently punished by a flnp
not exceeding· thirty dollars, if the magistrate having
the complaint is a justice of the peace, he shall cause the com-
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plaint to be altered, and proceed as in like cases before a j us
tice of the peace, or any other magistrate; he shall certify
the papers with a statement of the offense appearinO' to be
proved, and reoognize the witnesses and the defendant to ap
pear before the nearest justice of the peace, at a time ap
pointed, who shall proceed as herein provided.

Sec. 33. If it appears that a bailable offense has
been committed, the magistrate shall order the defendant to
enter into recognizance, with sufficient sureties, for his ap
pearance before the criminal session of the probate court, and
if he shall not do so, or the offense be not bailable, he shall
commit him to jail.

Sec. 34. :K0 justice of the peaee shall take a recogniZUlll'E'
from any defendant chargE'd with murder in the second degreE',
manslaughter, kidnapping, arson, rape, or burglary, robbery.
or grand larceny, unless the sureties therein shall be approved
by some other justice of the peace, or the probate judge of the
county; and if the defendant be in custody for not entedng in
to i'ecognizance of bail, any judge of probate in the COllllty. or
any judge of the district court, may allow him to enter into
recognizance in the amount required, or any amount tlwy may
think fit, with sufficient sureties.

Sec. 35. Any magistrate to whom complaint is
made, or before whom any defendant is brought, rna." asso
ciate with himself one or more magistrates of the same coun
ty, and they may, together. execute the powers and duties be
fore mentioned; but no fees shall be taxed for such associates.

Sec. 36. 'Vhere the person arrested is h,:,ld to
bail. or committed to jail, or forfeits his recognizance. the
magistrate shall recognize the witnesses for the prosecution
to be and appear at the next term of the district court baYing
eo~nizance of the offense charged in thE' complaint.

Sec. 37. If the magistrate shall be satisfied that
there is good cause to believe that any such witness will not
perform the condition of his recognizance unless other secur
ity be given, such magistrate may order the witnegs to enter
into recognizance with such sureties as may be tIeemed nec
essary for his appearance at court.

Sec. 38. When any married woman or a minor is
a material witness, any other person may be allowed to rec
ognize for the appearance of such witness, or the magiEtrate
may, in his discretion, take the recognizance of such married
woman or minor in a sum not exceeding; fifty dollars which
shall be valid and bibding in law, notwithstanding the dis
ability of coverture or minority.

Sec. 39. All witnesses required to recognize, either with
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or without sureties, shall, if they refuse, be committed to the
count:y jail by the magistrate, there to remain until they com·
ply with such order, or be otherwise discharged according to
law.

:Sec. 40. The testimony of the witnesses examined,
shall be reduced to writing by the magistrate, 01' under his
direction, when he shall think it necessary, and shall be signed
11. the witnesses.

•
Sec. 41. All examinations and recognizances taken by

an,Y Inagistrate, in pursuance of the proyisions of this law,
shall be certified and returned by him to the prosecuting attor
ney, or the clerk of the district court, Oll or before the first day
of the next term thereof, and if such magistl'ate shall rtt>glect
or refuse to return the same, he may be compelled fOl'thwith,
by rule of court, and in case of disobdience, IlIay be proceeded
against by attachment, as for contempt.

Sec. 42. "When any person shall be committed to
prison, or shall be under examination or recognizance to an
",wer any charge for a misdemeanor fOl' which the party ill
jured n1.ay haye a rellled~- by a ciyil aetion, except where tlle
offense was committed upon a sheriff or other officer, justice,
or yiolently, or with intellt to commit a felony, if the party in
jured shall alJpear before the magistrate who made the com
mitnH'nt or took tht' recognizanct', or is conducting the ex
amination, and acknowledge in writing that he has receiyed
l<atisfaction for the injury, tl..le magistrate may, in his discre
tion. on payment of all costs whieh may haye accrued, dis
eharge the recognizanee. 01' supersl'de the commitment by an
order under his hand, and may also diseharge all recogni
zance and sUlJergede th(> commitment of all witnesses in the
ease.

~e('. -i3. "'hen any person nnuet' reeognizan'ee in
any eriminal l)l'oseeution, either to appeal' and answer before
a jl1stiee, or to tt'stify in any court. shall fail to perform the
condition of any rpeognizanet'. his default shall be rt"corded;
and it shall lw the duty of the prosecuting attorney to pro
.:-eed at once, by action against the lJerson bound by recogni
zance, or such of them as he may elect.

•
Hec. 44. In all cases when any magistrate shall

order a defendant to recognize for his appearance before a.
justice of the peace or the district court, he shall forward with
the papers in the case, an abstraet of the costs that have ac
crued in the case, and such costs shall be subject to tIle final
deteI'Illination of the case.
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CHAPTER Y.

Of the Grand J ur,Y'

;:'ec. -,if,. Chal1enges to the panel shall be allowed.
to any person in custouy 01' Ueld to an:swer for an otrense, wilen
the ClerK lias riot drawn nom tUe Jurj' box the requisite nuw
bel' of ballots to constitute a granu jur.Y,or When tile drawmg
was not <tone in the presence of the propel' otlicers; and SUell
challenges shaH be III writing and verlIied by atlidavit, and
proved to the satisfaction of tue court.

:::Sec. 40. Chal1enge:s to individual grand jurors
may be made by such person for reason of want of qualific.nioll
to sit as such Juror; an d when, in the opinion of the coul'l, a
state of mind exists in the j ul'or, such as would render him Ull
able to act impartiallJ and without prejudice.

:::Sec. ±7. if a c1Hl.l1enge to tlle panel be allowed. thl'
panel shall be discharged, and the court maJ order the slwritl
to summon from the bystanders and the bOdy of the COUlllJ' a
sutlicient number of persons to act as grand jurors at sucll
term of the court.

Sec. 48. If a challenge to an individual juror l,e
allowed, he shall be discharged and the panel filled.

. Sec. 409. The following oath shall be administered 10 the
grand jury:

"You, as grand jurors for the bod,Y of the (district or coun
ty, as the case may be,) do solemnl,Y swear (or affirm) that you
will diligently inquire into, and true presentment make, uf all
such matters and thing's as shall come to your knowledge, ac
cording to your charge; the counsel of the Dnittu StatIC's of
America, your own counsel and that of your fellows, you shall
keep secret; you shall present no person through envy, hatred
or malice; neither will you leave any person unpresentcd
thruugh fear, favor, affection or reward, or the hope thereof;
but that you will present things truly as theJ' come to your
knowledge, according to the best of your understanding and
according to the laws of this Territory, so help you God."

Sec. 50. A. foreman of the grand jur~' shall b0 ap
pointed by the court, who may remove him and appoint an
other at any time, and such foreman shall have power to ad
minister all oaths and affirmations to witnesses who shall ap
pear before such grand jury, and the jury may appoint one of
their number as clerk to keep a minute of their proceedings.

See. 51. The grand jury shall be l'harged by tht'
eourt as to the nature of their duties, and may at any reason
able time ask the advice of the court as to any legal questions
upon wh ich they may desire information.
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:::;ec. 52. The prosecuting officer may attend on the
grand jury for the purpose of examining witnesses and giv
mg them such advice as they may ask.

f:5ec. 53. The grand jury shall especiall.y inquire as to
the offenses of anoY person confined in prison· on a criminal
charge; into the condition and mismanagement of the public
prisons in the county; into the willful misconduct in office of
public officers, and shall in their discretion examine the pub
lic records of the county.

Sec. 54. The grand jury are not bound to hear evi.
dence for the defendant; but it is their duty to weigh all the
eYidence submitted to them, and when they have reason to be
lieve that other evidence within their reach will explain a way
the charge they should order such evidence to be produced,
and for that purpose may cause process to issue for the wit·
nesses.

Sec. 55. Xo indictment shall be found unless
twelve grand jurors vote for the finding thereof.

Sec. 56, 1"0 grand juror shall disclose tlit' fact that
an indictment for a felony has been found against any person
not in custody or under recognizance, until such person has
been arrested.

f:5P('. ~7. Xo grand juror shall be allowed to statt' 01'

to testify in any court in what manner he or any membel' of
the jury, voted on any question before them, or what opinion
was expressed by any juror in relation to such question, or
what question was before them; and in charging the grand
jury the court shall remind them of the provisions of this and
the preceding sections.

Sec. 5R \YIH'nen:'I' tlw grand jur'y Rhall lian' been
dismissed at any term of the court for which the.. shull ha vec' _,

been impanneled, before the final adjournment, they may ;)e
summ.oned to attend again at the same term. if necessary; nnd
if a full jury do not attend. thE' numbf'l' may be completed from
the bvstanders.

•

CHAPTER'~I.

Of Indictments.

Sec. 59. IndictmE'nts sh.all be signed by the prosecuting
attorney, and endorsed a true bill, and such endorsement,
signed by the foreman of the grand jury, and the names of
the witnesses examined before the grand j ur)", or relied on
by the Territory, endorsed thf'reon and returned into open
court.

Sec. GO. The court shall examine the iudictments re-
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turned, and if it appear that the prosecuting attorney has
neglected to sign his name, or the foreman of the grand jury
to sign the endorsement of a true bill, or that the names of
the witnesses ar-e not endorsed thereon, the court must cause
~he proper correction to be made in the presence of the grand
Jury.

Sec. 61. An indictment shall specify the name of the
COUl1:. and the names of the parties. It shall be direct and
certain as regards the party charged, the offense charged.
and the particular circumstances of the ..9ffense charged when
necessar;y.

Sec. 62. Xo indictment shall be quashed for a mistake
in the name of the county in the title, for want of an allega
tion of time or place of any material fact, when they have been
once stated in the body of the indictment, nor because figures
are used to express dates and numbers, nor for any mistake
in concluding, contrary to the form of the statute or statutes,
as the case may be, or for the omission of the words "force

'-and arms," or "against the peace and dignity of the Territory
of'Vashington," or for the want of the signature of the prose
cuting attorney.

Sec. 6:t All indictments lllay be amended by the r,'cOl·<1.
~ .-

and in all matters of form. when the same can be done with-
•

out injury to the substantial rights of the defendant.
Sec. H4. In an indictment for an offense comlllitted in

relation to property, it is sufficient to state the name of any
one. or names of seyeral joint owners.

Sec. 65. In pleading a judg'ment or other determinatioll
of a court or officer of special jurisdiction, it is sufficient to
allege generally, that the judgment or determination was duly
made or had before such court or officer; but the facts con
stituting the jurisdiction must be established on the trial.

Rec.66. In pleading a priYate statute, or a right deriyed
therefrom. it is sufficient to refer to the statute by its title.
and the day of its approval, and the court must take notice
thereof.

Flee. (;7. In illdic-tments for perjury, in a judicial pro
~eeding. it shall only be necessary to set forth in the indict
men1: the names of the parties to the action, in whieh the
perjury is alleged to haye been committed. in what court the
part}' charged, and by whom. averring such court or officer to
haye competent authority, the statement sworn to, in sub
8tance, together with the proper averments to falsify thp. rec
ord on which the perjur.:r may be assigned, without setting
forth the pleading, matter or proceedings, or authtority of
the court or officer, before whom the perjury is alleged to
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have been committed, and in an indictment for perjury, in
swearing to any written instrument, or any statement ~n writ
ing, it shall only be necessary to set forth that part of the
instrument alleged to have been falsely sworn to, and to neg
ative the same with the name of the officer or COUl·t before
whom the instrument was sworn to.

Sec. 68. "When an instrument, which is th.e subject of
an indictment f()r forgery, has been destroyed or withheld by
the act or procurement of the defendant, and the fact of such
destruction or withholding is alleged in the indictment, and
established on the trial, the misdescription of the instrument
shall be deemed immaterial.

Re-c. 69. ~o plt'u in abatf'llH'ilt of an indi('tnwllt shall be
allowed. except for causes. where the defendant. had he been
in custody or under recognizance, could have challeng-t'd the
panel, or for causes that would be good ground for challenge
10 four, or more, individual jurors.

CHAPTER YII.

Of Proceedings Before Tl'ial.

Sec. 70. \Yhen an indictment i~ found, the court
alay direct the clerk to issue a warrant, returnable forthwith;
if no order is made, the clerk must issue a warrant upon all in
dictments within ten days after the close of the term.

He<:. 71. Tl1e warrant sllall issue to the sllcl'itf of the
county where the indictment is found, unless t11e prosecuting
attorne~ydirects tile wanants to be issued to some other COUll

ty. 'Yarrants maJ' issue to different counties, at the same
time; the sheriff must exe\:ute the warrant, and sen'e the sum
mons immediately, upon being deliYered to him.

Sec. 72. The court at each term must order the
amount in which persons charged by indictment are to be held
to bail, and the clerk must endorse the amount on the warrant.
If no order fixing the amount of bail has been made the sheriff
may present the warrant to the judge of the district co Ul't,
and such judge must thereon endorse the alllount of bail to be
required; or if there is no such judge in the county the clerk
may :fix the amount of bail.

Sec. 73. 'Vhen wdts of attachment are returnable
•

after the close of the term, the court must direct the amount
of bail to be required of the defendant.

Sec. 74. The officer must inform the defendant
that he acts under authority of a warrant. and must also !'how

•
the warrant if required.

See. 75. If after the notice of the intention to arrest
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the defendant, he either flee or forcibly resist, the officer may
use all necessarJ means to effect the arrest.

Sec. 76. If a person arrested escape or be rescued,
the person from whose custody he made his escape, or was
rescued, may immediately pursue and retake him at any time.
and within any place in the Territory. To retake the person
escaping or rescued, the person pursuing has the same power
to command assistance as given in cases of arrest.

Sec. 77. Recognizances in criminal proceedings ma:
be iaken in open court and entered on the order hook.

Sec. 780 Any officer authorized to execute it war
rant in a criminal action, may take the recognizance and ju:;;
tify and approye the bail; he may administer an oath and ex
amine the bail as to its sufficiency.

•
Sec. 79. Every recognizance tak(~n by allY pt~acl'

officer must be certified bv him forthwith to the clerk of the,-
couri to which the defendant is recognized. The clerk must
thereupon record the recognizance in the order book. and.
from the time of filing, it has the same effect as if taken in
open court.

~f'('. ~O. 'fht' defendant may. in n.p pla('e of p:iv·
ing bail, deposit with the clerk of the court to which he is held
to answer, the sum of money mentioned in the order, and upon
delivering to the sheriff the certificate of deposit, he must be
discharged from custody.

~f'('. :'\1. If without sufficient f'XCUSf' the df'fend·
ant neglect to appear for trial or judgment, or upon any other
occasion when his presence in court may be lawfully required.
according to the condition of his recognizance, the court must
direct the default to be entered upon its minutes and the rec
ognizance of bail, or money deposited as bail, as the case may
be, is thereupon forfeited.

Rec. 82. As soon as may he aftt'r the findinl£ of
indictment for a capital crime, the party charged shall be
seryed with a copy thereof by the sheriff or his deputy, at
least twenty-four hours before trial. and shall. on demand up
on the clerk, by himself or counsel. have a list of the petit
jUl"ors returned, deliYered to him at least tw~nty-four hours
before trial, and shall also have process to summon such wit
nesses as are necessary to his defense, at the expense of the
county.

•
See. 8:{. Every person indicted for an offt'nsp for

which he may be imprisoned in tIle penitentiary, if he be un
der recognizance. or in custody to answer for such offense, he
or his attorney shall be furnished with a copy of the indict
meni, and of all endorsement thereof without paying any fees
therefor.
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Sec. 84. ""henever an indictment is found .again~t anJ'
person for an assault and battery, or other misdemeanor, for
which the party injured may have a remedy by civil action,
except where the offense was committed by or upon any sheriff,
or other officer of justice, or riotousl~', or with intent to commit
a felony, if the party injured shall appear in court where such
indictment is pending, and acknowledge satisfaction for the in
juries sustained, the court may, on payment of the costs ac
crued, order al1 further proceedings to be s::~.\-ed and discharge
the defendant from the indictment. which ::',!lall fore'-el' bar all
remedy for such injury by civil action.

~E>(-. ~5. The court may. in its discl'f'tion. on motion of
the prosecuting attorney, order a nolle prosequi to be entered
in any case, but no prosecuting attorney shall. without leave
of the cOl1rt. in any case canse such entry to be made.

CHAPTER YII 1.

Of the Docket.

~e~. 8f). The tlerk shall, in vrel'aring' thE:: docket
of criminal cases, enumerate the indidments pending, to be
tried at the term according to the date of their filing, and
specifying opposite to the title of each action, whether it be
for a felony or misdemeanor, and whether the defendant be in
custody or on bail, and shall. in like manner, enter therein all
indictments found during the term, and on which issues of
fact are joined, all cases sent to the court on change of venue,
and all cases sent to the court by a magistrate on appeal or
otherwise.

CHAPTER IX.

Of the Arraignment of the Defendant.

Sec. 87. If, on the arraignment of any person he shall
plead guilty, if the offense charged be not murder, the court
shall,in their discretion, hear testimony, and determine the
amount and kind of punishment to be inflicted; but if the de
fendant plead guilty to a charge of murder, a jury shall be em
panneled to hear testimony, and determine the degree of mur
der and the punishment therefor.

Sec. 88. If, on the arraigument of any person who is in
dicted, be shall refuse to plead or answer, or shall not confess
the indictment to be true, the court shall order a plea of not
guilty to be entered, and thereupon the proceedings shall be
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the same if he had pleaded not guiltJ to the indictment, and,
for cause shown, he shall have reasonable time to answer the
indictment.

Sec. 89. If the defendant appear without counsel,
he shall be informed by the court that it is his right to have
counsel before being arraigned, and he shall be asked if he
desire the aid of counsel, and if it appear that he is unable to
employ counsel by reason of poverty, counsel shall be assigned
him by the court, at the expense of the county, and, in capital
cases. at the t'xpense of the Territory.

~pc. BO, \Vhen the defendant is arraigned. he
shall be informed, if the name by which he is indicted be
not his true name; he shall then declare his true name, or be
proceeded against bJ the name in the indictment.

~ec. !n. If he alleg'e that another nanw is his true
name, it must be entered in the minutes of the court, and the
subsequent proceeding'S on the indictment ma.v be had against
him by that name, referring also, to the name by which he iR
indicted.

~ec. B2. If the indietmpnt be for a misdemean()J'
punishable by fine only, the defendant may appear upon ar.
raig'nment by counsel.

CHAPTEH XX.

Of ~Witnesses and Evidence.

~ec. 9:t \\'itnesses mn." be ('ompelled to attend
and testify before the grand jury; and witnesses on behalf of
the Territory, or of the defendant in a criminal prosecution,
may be compelled to attend and testify in open court, if they
have been subpoenaed, without their fees being first paid or
tendered, unless otherwise provided by law; the court may
recognize witnesses, with or without sureties, to attend and
testify at the same or next term of the court, or at any term
of a court within the Territol'J'.

~e'c. !l4. The derk shall, at the time of iSfiuing ,L
warrant for the defendant, issue a subpoena for all the ,,'it·
nesses whose names are endorsed on the indictment, and am

•
others required; but in no case shall a ~ontinuance be granted
to the Territory on account of the abscene of any witness whose
name is not endorsed on the indietment.

Sec. 95. \Vitllesses eompetent to testify in \'i\"il
cases shall be competent in criminal prosecutions, but regular
physicians or surgeons, clergymen or priests, shall not be pro
tected from testifying as to confessions, or information re
ceived from any defendant, by yirtue of their profession and
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character; Indians shall be competent witnesses as hereinbe
fore provided, or in an,Y prosecutions in which an Indian may
be a defendant.

See. f16. The confession of a defendant mad.· UIl
del' inducement, with all the circumstances, may be given in
e,-idence against him, except when made under the influence
of fear produced by threats; but a confession made under in
ducement is not sufficient to warrant a ('()nviction without
corroborating testimon,Y.

SPC'. !Hl. The rules of evidenc·e in civil actions so far as
npplica ble. shall be applied to criminal prosecutioIls.

CHAPTER XI.

Of Yenue.

Sec. 98. The defendant mav show to the COUI't, bv affida-• •
,-it, that he believes he cannot receive a fair trial, owing to
the prejudice of the judge, or to excitement or prejudice
against the defendant in the count,Y, or some part thereof, and
demand to be tried by disinterested triers.

Sec. 99. 'When the affidavit is founded on prejudice of
the judge, the court maj-, in its discretion, grant a change of
venue to some county, in another district, or may continue the
':ause to the next term of the court, which may be held by any
other district judge; if the affidavit is founded upon excite
lllent or prejudice in the countJ', against the defendant, the
(~ourt m.ay, in its discretion, gr'an t a change of venue to the
most convenient county. The clerk must thereupon make a
transcript of the pl'oceedings and order of court, and, having
sealed up the same with the original papers, deliver them to
the sheriff, who must without delay depo sit them in the clerk's
office of the proper county, and make his return accordingly.

Sec. 100. ~Vhere a change of venue is ordered, if the of
fense be bailable, the court shall recognize the defendant,
and, in all cases, the witnesses to appear at the term of the
eourt to which the change of Yl:nue was granted.

CHAPTER XII.

Of Trials.

Sec. 101. Issues of fact joined upon any indictment
shall be tried by a jury of twelve persons, add the law regulat
ing the drawing, retaining and selecting jurors, and trials by
jury in civil cases, shall apply to criminal cases, so far as the
same may be applicable.
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Sec. 102. In prosecution for capital offenf'les, the
defendant may challenge peremptorily twelve jurors; in prose
cution for offenses punishable by imprisonment in the peni
tentiary, six jurors: in all other prosecutions, three jurors.
\Yhen several defendants are on trial together, they must
join in their challenges.

Sec. 103. The prosecuting attorney, in capital cases, nU1Y
challenge peremptorily six jurors; in all other cases, three
•Jurors.

See. 104. Challenges to the panel shall only be al
lowed for a material departure from the forms prescI'ibed by
law, for the drawing and I'etum of the jurJ', and l;lhall be in
writing, sworn to and proved to the satisfaction of the court.

Sec. 105. Challenges for ('a IHW shall be a 1l0\wd
for such cause as the comt may, in its discretion, deem suf·
ficient, having rf'ference to the causes of challenge prescribed
in civil cases, as fnr as tlH'y may be applicable, and lO the
substantial rights of the d€·fendant. .

Sec. lOG. Xo per'son whosf' opinions an' such ill' to
preclude him from finding any defendant guilty of an offense
punishable with death, shall be compelled or allowed to sene
as a juror on the trial of any indictment fo'r snch an off(~nse.

Se('. 107. 'flip j UJ'y shall bp sworn OJ' a ffi I'IlH,r] 1 (I

~'ell and truly try the issue between the Territory and the
defendant, according to the evidence; and, in capital cases. to
well and truly try, and true delivflrance makf' between the Tel"
ritory and the prisoner at the bar, whom they shall haye in
charge, according to the evidence.

Sec. 108. The defendant and pros('cuting nttol'lley
with the assent of the court, may submit the trial to the court,
except in capital cases.

Sec. 109. No pflrson prosecnted for an offense pnn
ishable by death. or by confinement in the penitentiary or in
the county jail, shall be tried unless personally present during
the trial.

Sec. 110. No person IH'osecuted for :cluy offense PUll

ishable by a fine only, shall be tried without being personally
present, unless some responsiblf' person, approved by the
court, undertakes to be bail for stay of execntion and pay
ment of the fine and costs that may be assessed ag-ainst the de
fendant. Such nndertaking must be in writing, and is as ef
fective as if entered into aftpr judgment.

Sec.111. The court shall dC('idfl all qnestion of h1'.\' whi('lt
•

shall arise in the course of the trial.
Sec. 112. "'hen instructions are asked for. they m 11st 1)('

asked in writing, before the argument of the cause. and nHl~·.
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if req uired by the court, be argued; other instructions may j)e
asked after the chai'ge of the eourt, and the court may, in its
discretion, give or refuse them.

Sec. 113. In charging the jury, the court. shall state to
the111 all matters of law which it thinks necessary fOl' their
inforlnation in giving their verdict, and if it presents the facts
of the case, shall, in addition to what it may deem its duty.
to say. infotlll the jury that thp} ai·(· tllP exdnsiYe judget'l of all
ljnpstiOIl8 of fad.

Sec. 114. Juries in triminal cases shall not be al
lowed to separate, except by consent of the defendant and the
fn'osecu ting attorney, but shall be kept together, without meat
or drinI{, unless otherwise ordered by the court, to be fur
nished at the expense of the county.

~(~('. 115. The court may order a vipw by any jury
impanneled to try a criminal case.

Kee. 116. \\:hp11 t",o or mOl'edefendants ar(' in-
•

dicted jointly, any defendant !'t>quiring- it shall be tried sep-
arately.

~P('. 117. \Yhl'n two· OJ' IIIl)l'e persons are included
in one prosecution, the court may, at any time before the de
fendant has gone into his defense, direct any defendant to be
discharged, that he may be a witness for the state.. A de
fendant may also, when there is not sufficient evidence to put
him on his defense. at any tinw befoN' tll(' evidence is closed.
be discharged by the court, for the purpose of giving testimony
for a co-defendant. The order of discharg-e is a bar to anotheI'
pl'osecution for the same offense.

~PC. llH. \Vllt"n it appears, at any time befote ver
dict or jud~ment, that a mistake has been made in chargin~

the proper offense, the defendHnt shall not be discharged if
there appear to be g-ood cause to detain him in custody; but
the court must recognize him to answer the offense shown.
and if necessary, recognize the witnesses to appear and tes
tify.

Sec. 119. \Vhen it appears at any time before ver
dict or judgment. that the defendant is prosecuted in a county
not havin~ jurisdiction, thecomt may order the venue of the
indictment to be corrected, and direct that all the papers and
proceedings be certified to the propel" court of the propel'
county, and recognize the defendant and witnesses to appear
at such court on the first day of the next term thereof, and the
prosecution shall proceed in the latter court in the same man
ner as if'it had been there commenced.

Rec. 120. 'Vhen a jury has been impanneled in
either case contemplated in the two last preceding sections,
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such jury may be discharged without prejudice to the 1'r08\:
cution.

Sec. 121. 'Yhen the defendant has been coh\"icted
or acquitted upon an indictment for an offense consisting ot
different degrees, the conviction or acquittal shall be a bar to
another indictment for the offense charged in the former, 01'

for any lower degre~ of that offense, or for an offense nece8
sarily included therein.

Sec. 122. Upon an indictment for an offense con
sisting of different degrees, tbe jurJ may find the defendant
not guilty of the degree charged in the indictment, and guilty
of any degree inferior thereto, or of an attempt to commit
the offense.

Sec. 123. In all other cases, the defendant may be
found guilty of an offense, the commission of which is neces·
sarily included within that with which he is charged in the in·
dictment.

Sec. 124. On an indictment against seyeral, if the
jury cannot agree upon a verdict as to all, they may render a.
verdict as to those in regard to whom they do agree, on which
a judgment shall be entered accordingly.

Sec. 125. "~hen there is a verdict of conviction in
which it appears to the court that the jury have mistaken the
law, the court may explain the reason for that opinion, and
direct the jury to reconsider their verdict; and if after such reo
consideration they return the same verdict, it must be en·
tered, but it shall be good cause for new trial; but where there
is a verdict of acquittal. the court cannot require the jury
to reconsider it.

Bee. 126. "~hen any person indicted for an offemw
shall, on trial, be acquitted by reason of insanity, the jury. in
giving their verdict of not guilty, shall state that it was gi,en
for such cause; and thereupon, if the discharge, or A'oing at
large of such person shall be considered by the court mani
festly dangerous to the peace and safety of the community.
the court may order him to he committed to prison, or may
give him into the care of his friends. if tbey shall give bond~

with suretv to the satisfaction of the court. conditioned that
•

he shall be well and securely kept, otherwiRe he shall be dkS
charged. .

Sec. 127. When the jury have agreed, upon thf'i,'
verdict, they must be conducted into court by the offi~er h:H
ing them in charge. Their namps must then be called. and if
all appear. their verdict must be rendered in open court;
if all do not appear. the rest must be discharged witbout ~i,

ing a verdict, and the cause must be tried again at the sam('
or next term.
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Sec. 128. When the defendant is found guilty, the jury
must state in their verdict the amount of fine, and the pun
ishment to be infliCted.

Sec. 129. When the defendant is found guilty the
court shall render judgnwnt accordingly. and the defendant
shall be liable for all costs, unless the court or jury trying the
cause expressly find otherwise.

CHAPTER XIII.

Of New Trials and ArTest of Judgment.

Hec. 130. An avvlication for a new trial must be
made before judgment, and rnay be granted for the following
eauses:

1. \Vhen the jur,}' has received any evidence, pavel', OUCll·

ment or book not allowed by the court, to the vrejudice of the
substantial rights of the defendant.

~. Misconduct of the jury.
D. For newly discovered evidence material for the de·

fendant, which he could not have discovered with reasollulJle
diligence and produced at the trial.

4. Accident or surprise.
5. Admission of itIegal testimony and misdirection of

the jury by the court, in a material matter of law, excepted to
at the time.

(;. \Vhen the verdict is contrary to law and evidence; but
not more than two new trials shall be granted for these causes
alone.

Hee. 131. \Vhen the apvlication is made for a
cause mentioned in the first, second, third and fourth subdi·
visions of 'the preceding section, the facts on which it is based
8hall be set out in an affidavit.

Hec. 132. Judgment may be arrested on the mo·
tion of the defeudant for the following causes:

1. No legal authority in the grand jury to inquire into
the offense charge~ by reason of its not being within the
jur.:isdiction of the court.

2. That the facts as stated in the indictment do not con
stitute a crime or misdemeanor'.

Sec. 133. The court may also, on its view of any of
these defects, arrest the judgment without motion.

Sec. 134. When judgment is arrested in any case,
and there is reasonable ground to believe that the defendant
can be convicted. of an offense, properly charged, the court
may order the defendant to be re-committed, or admitted to
bnil anew, to answer a new indictment.
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Sec. 135. Exceptions may be taken bv the defend
aut, as in civil cases, on any matter of law by' which his sub
stnntial rights are prejudiced.

CHAPTER XXY.

Of Judgments and Executions.

Sec. 136. After verdict of guilty, 01' finding of
the court against the defendant, if tile jUdgment be net ar
rested, or a new trial granted, the court must pronounce judg-
ment. .

Sec. 137. For the purpose of judgment, if the con
viction be for an offense lJllnishable I:ly imprisonment, the
defendant must be personally present; if for a fine only, he
illust be personally present, or some responsible person ill u~t
undertake for him to secure the payment of the judgment ant!
costs; judgment may then be rendered in his absence.

Sec. 138. If in any case the defendant is nut pl'eiS
ent when his personal attendance is necessary, the court may
order the clerk to issue a warrant for his arrest, which illay
be served in any county in this Territory, as a warrant of arrest
in other cases.

Sec. 139. 'Yhen the defendant appear-s for j Ildg;
ment, he must be informed by the court of the verdict of tUt"
jury, and asked whethel' he have an.y legal cause to show why
judgment should not be pronounced against him.

Sec. 140. If the defendant have Leen discbargl:'d
on bail, or have deposited money instead thereof, and do not
appear for judgment when his personal appearance is neces
sary, the court, in addition to the forfeiture of the recogni·
zance, or of the money deposited, may direct the clerk to issue
a bench warrant for his arrest.

Sec. 141. 'Vhen the defendant is adjudged to pay any
fine and costs, the court shall order him to be committed to
the custody of the sheriff until the fine and costs are paid 01'

secured as provided by law. •
Sec. 142. Upon a judgment fOl' fine and costs, and

for all adjudged costs, execution shall be issued against tlw
property of the defendant, and returned in the same manner
as in civil actions.

Sec. 143. Every court before wh(}m any person shall
be convicted upon an indictme~t for an offense not punishahle
with death or imprisonment in the penitentiary may, in addi
tion to the punishment prescribed by law, require such per
sou: to recognize with sufficient sureties in a reasonable sum.
t.a keeD the peace, or to be of good behavior, or both, for any

81-'11
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(l'l'lll not exceeding one 'yt-ar, aud to stand committed until he
shall so recognize.

Sec. 144. In case of the breach of the conditions
~)f any such recognizance, the Same proceedings shall be had
that are by law prescribed in relation to recognizances to keep
the peace.

Sec. 145. Every defendant against whom a judg
lllent has been rendered for fine and costs, may stay the execu·
tion for the fine assessed and costs for sixty days from the
rendition of the judgment, by procuring one or more sutlj
dent sureties, to enter into a recognizance in opell court, a~·

knowledging themselves to be bail for such fine and costs.
Sec. 146. Such sp.retjes shall be approved by the

clerk, and the entry of the recognizance shall be written imme
diately following the judgment, and signed by the bail, and
shall have the same effect as a judgment, and if the fine or
costs be not paid at the expiration of the sixty days, a j\)ipt
execution shall issue against the ddendant and the bail, and
an execution against the body of the defendant, who shall be
committed to jail, to be released as provided in this act, in
committal for default to pay Qr secure the fine and costs.

Sec. 147. If any person, ordered into custQdy until
the fine and costs adjudged against him, shall not be
fore the final adjournment of the court, payor cause the pay
ment of the same to be secured, the clerk of the court shall
issue a warrant to the sheriff, commanding him to imprison
such defendant in the county jail until such fine and costs are
paid or secured until he has been imprisoned in such jail one
day for every three dollars of such fine or costs, hut execution
may at any time issue against the property of the ill~fendant.

as in other cases.
Sec. 14K When any person shall be sentenced to

be imprisoned in the penitentiary or county jail. the clerk of
the court shall, as soon as may be, make out and deliver to
the sheriff of the county, or his deputy, a transcript from the
minutes of the court of such conviction and sentence, duly cer
tified by such clerk, which shall be sufficient authority for
such sheriff to execute the sentence, who shall execute it ac
cordingly.

Sec. 149. In every case where imprisonment in the
penitentiary is awarded against any convict, the form of thp
sentence shall be, that he be punished by confinement at hard
labor; and he may also be sentenced to solitary imprisonment
for such term as the conrt shall direct, not exceeding twenty
days at one time; and in the execution of such punishment
the solitary shall precede the punishment by hard labor un·
less the court shall otherwise order. '
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Sec. 150. If there shall be no penitentiar;y in
the Territory, or other prisons, the court may order the pris·
oner to be imprisoned in any county jail, if there be one, or
any other place of confinement within the Territory, at the ex
pense of the 'l'erritory; and if there is no county jail or countJ·
}!rison the court may order the defendant sentenced to the
county jail, to be confined in the penitentiary, if there be one,
or in any county jail, or other place of confinement in the 'fer
ritory, at the expense of the county ill which the convictiou was
had.

Sec. 151. 'Vhen a defendant is commited to jail on fail me
to pay any fine or costs, if there be no such jail, he shall, uuder
the order of the county commissioners, work out the amount
of such fine and costs, at the rate of three dollars for <:'very
day's la bor, and if there be a county jail, he may elect so to do;
and in case he shall so work out his fine and costs, no execu
tion shall issue therefor. When any defendant is in the cus
tody of the sheriff, by virtue of a sentence of imprisonment in
the county jail, and there be no county jail in the couuty, he
shall, under order of the county commissioners, who shall make
such order, cause such person to work out his unexpired term
of imprisonment, in such manner as they may direct.

Sec. 152. '''Then judgment of death is rendered, a
warrant signed by the Judge and attested by the clerk under
the seal of the court, shall be drawn and delivered to the sher
iff; it shall state the conviction and judgment, and appoint a
day in which the judgment shall be executed, which shall not
be less than thirty nor more than ninety days from the time
of judgment.

Sec. 153. The punishment of death prescribed by law
must be inflicted by hanging by the neck.

Sec. 154. The sheriff shall return and file with the
clerk the warrant, with a statement of his doings thereon, and
the clerk shall subjoin a brief abstract of such statement to
the record of conviction and sentence.

Sec. 155. Whenever the time appointed for the execution
of sentences on a prisoner shall have passed, either by reason
of the sueing out of a writ of error, or the taking of an appeal.
or from the escape ,of the prisonel', or from any other cause,
the district court on the return of the judgment affirmed, OJ'

at an;y l. I'm of the court when the 'prisoner shall be brou/?ht
before them, shall proceed to appomt a day for the (;arrymg
into effect of the sentence of death.

Sec. 156. The clerk of the district court shall l1'lake
a final record of all the proceedings in a criminal prosecu.tion,
within six months after the same shall have been deCIded,



LAWS OF WASHINGTON 419

which shall contain a copy of the minutes of the challenge to
the panel of the grand jury, the indictment, journal entries.
pleadings, minutes of challenges to panel of petit jurors, judg
ment, orders or decision. and bill of exceptions.

CHAPTER XY.

Of Suits of Error and Appeals.

~ec. 157. Ever.r final judgment, order 01' decision
of a district court in a criminal prosecution, may be re-exam
ined upon a writ of error, in the same court for error in fael,
within one year, and in the supreme court for error in law.
within two years. The writ may be sued out by the defendant
for all errors, and by the prosecuting attorney when the error
complained of is in quashing the indictment, or where a judg·
ment is arrested by reason of tIle fads, as stated in the indict
ment, not constituting a crime or misdemeanor.

Sec. 158. Appeals lllay be taken from any final
judgment from which a writ of errol' would lie, by the de
fendant and prosecuting attorney, as provided in the preced
ing section, at the term of court at which the judgment was
rendered. .

Sec. 159. \Yrits of error shall be sued out and served in
the same manner as notice in civil action; and when sued out by
the defendant, shall be served on the prosecuting attorney, and
when sued out by the prosecuting attorney, on the defendant
or his attorney, and returned as in civil actions.

Sec. 160. The defendant. on appeal or "Tit of error,
shall be entitled to a transcript of the record, on payment of
the fee therefor, and the transcript shall contain u copy of
the minutes of the chal1en~e to the panel of the grand jury.
the indictment, journal entries, pleadings, minutes of ohallenge
to panel of petit jurors, judgment, order, decision and bill of
pxceptions, certified to by the clerk.

Sec. 161. The transcript, when the writ of error is
sued out, or the appeal taken b.r the prosecuting attorney, shall
contain a copy of the indictment, and the order, decision, or
judgment of the court from which the appeal is taken, or on
which error is to be assigned.

Sec. 162. If the transcript shall not be filed with
in sixty days, the appeal or writ of error shall be dismissed.
unless it shall appear that the plaintiff in error, or appellant.
was not in fault; and the court mllY order a new transcript or
further record to be certified to at any time.

Sec. 163. The supre'lne court may re,erse, affirm
or modify the judgment appealed from, or may, if necessary
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or proper, order a new trial. In either case, the cause lU ust
be remanded to the court below, with proper instructions, tu
gether with the opinion of the court. But whenever any judg
ment is affirmed, the court may order it to be enforced by the
proper officer.

~ec. 164. On hearing of writs of error, the Sl1}Jl'cme
court shall examine all errors assigned, and on the hearin~

of appeals shall examine all errors and mistakes excepted to
at the time, whether waived bv the strict rules of law or not;

• •
but the court shall consider all amendments which could haYe
been made, as made, and shall give jUdgment withoUt regard
to technical errors or defects, or exceptions which do not af
fect the substantial rights of the defendant.

Sec. 165. A writ of enol' or appeal may opeeate to
stay proceedings in a capital case, on the allowance by a judge
of the supreme court, and after sufficient notice to the prose
cuting attorney of the time and place of making the applka
tion; and such order, certified to by the clerk of the district
court of any county, under the seal thereof, when served on
the sheriff, shall stay further proceedings in the case.

Sec. 166. In any case in which a party is condcted
of a felony, and an appeal is taken or a writ of error obtained
in behalf of said party, such appeal or writ of error shall op
erate as a supersedeas in so far as to stay the execution of the
sentence, if the same is to be enforced by imprisonment in
the penitentiary; but in no case shall a party convicted of
felony be allowed the benefit of bail, but such a party shall
be confined in some county jail, or some other place of im
prisonment.

Sec. 167. 'Yhen several defendants are tried jointly. any
one or more of them may take an appeal, or sue out a writ of
error.

Sec. 168. '''hen a judgment against the defendant
is reversed, and it appears that no offense whatever has been
committed, the supreme court must direct that the defendant
be discharged; but if it appear that the defeqdant is guilty of
an offense, although defectively charged in the indictment, the
supreme court, if the defendant is imprisoned, must direct the
keeper of the place ofoonfinement to ca use the prisoner to be
~'eturned to the sheriff of the proper county, there to abide the
order of the district court thereof; and such keeper shall be
entitled to the usual fees therefor.

Sec. 169. No appeal or writ of error shall be dis
nlissed for any informality or defect in taking or suing out
the same, if such informality or defect'shall be corrected within
a rea:sonable time.

Sec. 170. All opinions of the snpreme court in
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criminal prosecutions, must be given in writing and recorded
in the order book.

Sec. 171. A transcript of any order or judgment, or
both, of the supreme court, certified under the seal of the
court, shall be sufficient authority to any court, or to any
officer on whom it may be served to proceed according to its
mandate.

Ree. 172. All criminal prosecutions heretofore decided in
this Territory, may at any time within one year after the de
cision thereof be re-examined on writs of error, and within
two ~years after such decision, may be re-examined on appeal,
according to the provisions of this act, and on re-examinations
the court shall be governed by the law then in force.

Rf'e. 17~. The supreme conrt shall 11a,-e power to make
flnJ" rules not inconsistent with the provisions of this or other
:l cts.

CHAPTER X\'l.

Miscellaneous Provisions.

Sec. 174. \Vhenever a prisoner has been sentenced to
death, the Governor shall have power to commute such sen
tence to imprisonment for life at hard labor; and in all cases
in which the Governor is authorized to grant pard·ons or com
m ute sentence of death, he may, upon the petition of the per
son convicted, commute a sentence or grant a pardon, upon
such conditions, and with such restrictions, and und\'r such
limitations as he may think proper; and he may issue his war
ran t to all pI'oper officers to carry into effect such pardon or
corum utation, \vhich warrant shall be obeyed and executed,
instead of the sentence, if any, which was originally given.
TIle Governor may also, on good cause shown, grant respites
or rep rives, from time to time as he may think proper.

~t>C. 175. All recognizances taken and forfeited be
fore any justice of the peace or magistrate, shall be forthwith
certified to the clerk of the district court of the county; and
it shall be the duty of the prosecuting attorney to proceed at
once bJ action against ail the persons bound in such recogni
zances, and in all forfeited recognizances whaten'r, or such of
theITl as he may elect to proceed against.

~(>c. 176. X 0 action hl'onght 011 any recognizance,
given in any criminal proceeding whatever, shall be barred or
defea ted, nor shall judgment be arrested thereon by reason of
any neglect or omission to note or record the defa ult of any
pl'incipal or surety, at the term when sueh default shall hap
1Jf~n. by reason of any defect in the form of the I'ecognizance, if
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it sufficienfly appear from the tenor thereof, at what court, or
before what justice the party or witness was bound to appear;
and that the court or magistrntt" before whom is was taken was
authorized by law to require and take such recognizance; and
a recognizance may be recorded after execution awarded.

Sec. 177. K 0 prisoner or person, under recogniz
ance who shall be acquitted by verdict or discharged because
no indictment has been found against him, or for want of prose
cution, shall be liable for any costs or fees of any officer or for
any charge of subsistence while he was in custody, except for
the fees of witnesses summoned by him, and those of the officer
summoning such witnesses.

Sec. 178. Bail shall, when required, justify as in ciyil
wses.

8e-e. 179. To make an arrest in cdminal fidions,
the officer may break open any outer or inner door or window
of a dwelling house or other building, or any other enclosure,
if, after notice of his office and purpo.,;e, he be refused admit
tance.

Rec. 180. The plea of tlle benefit of clergy is abolished.
Sec. 181. The laws and usages of this Territor l'elatin~

to pleading and practice heretofore in force in criminal cases,
and not inconsistent herewith, as far as the same may operate
in aid thereof, or to supply any omitted case, are hereby con
tin ued in force.

Passed April 28. 1S54.

-------_...._-

• "T
.d.... ..'

ACT
.

Relating to Justices of the Peace and Constables, and the
Practice Before Justices of the Peace.

CHAPTER 1.

Of Justices.

Be it enacted by the Legislativt' Assembly of the Territory
of Washington:
Section 1. That the qualified voters of each election

precinct, in the several org~nize~ counties of this ~el'ritor'y,
shall at the time and place of holdlllg the annual electIOn, elect
one or more justices of the peace.

Sec. 2. Each precinct shall be entitled to one jus-
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rice of the peace, but the board of county commissioners, at
the time of organizing such precinct, or at any time after
wards, may, if they deem proper, authorize an additional jus
tice of the peace to be elected therein.

8ec. ~. No person shall be eligible to the office
of justice of the peace who is not a qualified voter, and who
has not been a resident of the county in which he is elected
six months next preceding his election; nor shall any sheriff,
eoroner, or clerk of the district court be eligible to, or hold
~u(;h office.

Hec. 4. The election of justice of the peace shall
be conducted, and return of such election made in the same
manner, as other elections; and every person duly elected,
shall be entitled to a certificate of election, and shall take an
oath of office; which oath shall be endorsed on the back of the
certificate of election, and, together with the certificate, filed
in the office of the county auditor.

Sec. 5. Every person elected a justice of the peace,
shall, at the time of filing his oath of office in the office of the
county auditor, enter into a bond with the board of commis
sioners of the proper county, with two or more sureties, resi
dents of the county, to be approved by the said auditor, in the
sum of five hundred dollars, conditioned that he will faith
fully pay over, according to law, all moneys which shall come
into his hands by virtue of his office as justice of the peace.
Said bond may be in the following form:

Know all men by these presents, that we, J. P., A. B. and
C. D. are held and firmly bound unto the board of coun1y com
missioners of the county of , in the Territory of Wash
ington, in the sum of five hundred dollars, for the payment
of which we jointly and severally bind ourselves, oUL' heirs,
executors and administrators.

8ealed with our seals; dated this day of , A. D.
18-.

'Vhereas, the said J. P. has been duly elected a justice of
the peace, in and for the precinct of , in the county of ,
-'-, A. D. 18 . Now the condition of the above obligation
is such, that if the said J. P. shall faithfully pay over, accord
ing to law, all moneys which shall come into his hands by vir
tue of his offiroe a" justice of the peace, then this obligation
shall he void, otherwise in full force. J. P., (L. S.)

A. B., (L. S.)
C. D., (L. S.)

Rec. (). Such bond shall be filed in the office of th(>
county auditor; and every person aggrie,ed by a breach of the
condition thereof, may, by an action upon the bond, have judg-
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ment against the justice and his sureties, for such sum as
he may show himself entitled to, with costs and interest at the
rate of twenty-five per cent. per annum; and upon any such
judgment stay of execution shall not be allowed.

Sec. 7. Every justice of the peace shall hold his
office for the· term of two years, and until his successor is
elected and qualified; and every justice heretofore elected and
qualified, shall continue to act as such until his term of office
expires, and until his successor is elected and qualified.

~ec. 8. All .acancies existing in the office of justice of tbe
peace, whether happening by death, resignation or otherwise,
may be filled by appointment by the board of commissioners
of the proper county. Every person so appointed shall hold
his office until the next election; and is required to qualify in
the same manner, as if he had been duly elected to the office
of justice of the peace, under the provisions of this act.

Sec. 9. The jurisdiction of justices of the peace
elected in pursuance of the provisions of this act, shall be co·
extensive with the limits of the county in which they are elected
or appointed; and no other or greater, whether said county be
attached to any other county for judicial purposes or not; but
every justice of the peace shall continue to reside in the pre
cinct for which he was ele.cted, or apppointed, during his con
tip uance in office.

Sec. 10. \Vhen a precinct shall be divided, and any
justice of the peace of the original precinct shall fall into the
new one, he shall continue to discharge the duties of justice
of the peace until his term of office. expires, and his successor
is elected and qualified.

&ec. 11. If any justice of the peace shall die, re
sign, .or remove out of the precinct for which he may be
elected, or his term of office be in any other manner t(~rmin

ated, the docket, books, records and papers apppertaining to
his office, or relating to any suit, matter or controversy, com·
mittted to him in his official capacity, shall be delivered to tbe
nearest justice in the precinct, who may thereupon proceed to
hear, try and determine such matter, suit or controversy, or
issue execution thereon, in the same manner as it would haye
been lawful for the justice before whom such suit or matter
was commenced to have done: Provided, That if there be no
other justice of the peace in said precinct, such docket, books.
records and papers shall be delivered to the county auditor.
who, on demand, shall deliver the same to a justice of said
precinct, when there shall be one qualified therein, w~o. shall
exercise the same powers as though they had been orlglllally
delivered to him.



LAWS OF WASHIXGTO~ 425

Sec. 12. Every person whose duty it is to deliver
over the dockets, books, records and papers as prescribed in
the last section, shall forfeit and pay, for the use of the county,
fifteen dollars for every three months' neglect to perform such
dut. which sum mav be recovered at the suit of any per8on.

.... , 01

CHAPTEH II.

Of Constables.

Sec. 13. At each general election, there shall be elected
by the gualied elector's of each precinct in the several or
ganized counties of this Territory, as many constables as
there are justices of the peace elected, or authorized to be
elected, in such precinct.

Sec. 14. All vacancies existing in the offices of consta
ble, whether happening by death, resignation or failure to
elect, or otherwise, may be filled by appointment by the
board of commissioners of the proper county; and every per·
son so appointed shall hold his office until the next election.

Rec. 15. The election of constables shall be conducted,
and the return of such election made and certificates of
election issued, in the same manner as in elections of jus
tices of the peace.

Sec. 16. Every person elected or appointed a constable
shall, within twenty days after receiving his certificate of
election, take an oath before any person authorized to ad
minister oaths, that he will support the constitution of the
rnited States, and the laws of this Territory, and faithfully
discharge and perform the duties of his office as constable,
according to the best of his ability. Such oath shall be en
dorsed on the back of the certificate of election. or appoint
ment, and filed, together with the certificate, in the office
of the auditor of the proper eounty.

Rec. 17. Every per80n f'lf'cted or appointed to the office
of eonstable, shall, within the time prescribed for filing his
oath of officf', enter into a bond to the proper county, with
two or morf' suretie8, residents of the county, to be approved
by the e,ounty auditor. in the sum of one thousand dollars,
eonditioned that he will exec-ute all process to him directed
and delivered, and pay oyer all moneys rE'ceived hy him by
virtue of his office; and in every respect discharge all the
duties of constable according to law. The auditor shall en
dorse thereon his approval of the sureties therein named;
and shall file the same in his office.

Sec. 18. Any constable may within his county serve any
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writ, process or order, lawfully directed to him by auy jus
tice of the peace, judge of probate, or coroner, and genel'ally
do and perform all acts by law required of constables.

CHAPTER III.

Jurisdiction of Justices of the Peace.

Sec. 19. The jurisdiction of all justices of the peaee
shall be co-extensive with the limits of the county in whieh
they are elected, and no other or greater unless otherwise ex
pressly provided by statute.

Sec. 20. Every justice of the peace shall keep his
office in the precinct for which he may be elected, and not else
where; but he may issue process in any place in the eounty.

Sec. 21. No justice of the peace shall hold hb
office in the same room with a practicing attorney, unless such
attorney shall be his law partner; and in that case, such part
ner shall not be permitted to appear or practice as an attorney,
in any case tried before such justice of the peace.

Sec. 22. Every justice of the peace elected in any
precinct in this Territory, is hereby authorized to hold a court
for the trial of all actions in the next section enumerated, to
hear, try and determine the same according to law; and for
that purpose, where no special provision is otherwise made by
law, such court shall be vested with all the necessary powers
which are pOlssessed by courts of record in this Territory; and
all laws of a general nature shall apply to such justice's court,
as far as the same may be applicable, and not inconsistent with
the provisions of this chapter.

Sec. 23. Every justice of the peaee shall have jur
isdiction over, and cognizance of the following actions and
proceedings:

1. Of an action arising on contract for the recovery of
money only, if the sum claimed do not exceed one hundred
dollars. .

2. Of an action for damages for injury to the person, or
to the real property, or for taking, detaining, or injuring per
sonal property, if the damages claimed do not exceed on~ hun
dred dollars.

3. Of an action for a penalty, not exceeding one hundred
dollars.

4. Of an action upon a bond conditioned for the payment
of money, not exceeding one hundred dollars, though the pen
alty exceed that sum, the judgment to be given for the sum
actually due. When the payments are to be made by install-
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ments, an action may be brought for each installment, as it
shall become due..

5. Of an action on an undertaking or surety bond, taken
by him., if the amount claimed do not exceed one hundred dol·
lars.

6. Of an adion for the foreclosure of any mortgage, or
the enforcement of any lien on personal property, when the
debt secured does not exceed one hundred dollars.

7. Of an action for damages, for fraud in the sale, pur
chase, or exchange of personal property, if the damages claimed
do not exceed one hundred dollars.

8. Of an action for a forcible or unlawful detention of
lands, tenements or other possessions.

9. Of an action to try the right of occupancy or possession
to a m.ining claim.

10. To take and enter judgment on the confession of a
defendant, when the amount does not exceed one hundred dol
lars.

11. And shall, in all cases, ha ve power to issue writs of
attachments upon goods, chattels, moneys and effects, where
the amount does not exceed one hundred dollars.

Sec. 24. The jurisdiction conferred by the last section,
shall not however extend to the civil actions:

1. In which the title to real property shall come in ques·
tioD.

2. Nor to an action for the foreclosure of a mortgage on,
or enforcement of a lien on real estate.

3. Nor to an action for false imprisonment, libel, slander,
malicious prosecution, criminal conversation, or seduction.

4. Nor to any action against an executor or administrator
as such.

CHAPTER IV.

Comm-encement of Actions Service and Return of Process.

Sec. 25. Every justice of the peace shall keep a
docket in a well bound book, in which he shall enter:

1. The titles of all actions commenced before him.
2. The object of the action or proceeding, and if a SUIU of

money be claimed, the amount of the demand.
3. The date of the notice and the time of its return; and

if an order to arrest the defendant be made, the statement of
the facts on which the order is issued.

4. The time when the parties, or either of them, appear,
or their non-appearance, if default be made.

5. A brief statement of the nature of the plaintiff's de-
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llla~d, and tlle amount claimed; and if any set-off be pl£'uded,
a sImilar statement of the set-off, and the amount estimated,
and every motion, rule, order, and exception with the decision
of the court thereon. .
. 6. Every continuance, stating at whose request, and for
what time.

7. The demand for a trial by jury, when the same is made.
and by whom made, the order for the jury, and the time ap
pointed for the trial and return of the jury.
. 8. The names of the jury who appear and are sworn; the
names of witnesses sworn, and at whose request.

9. The verdict of the jury, and when received; and if the
jury disagree and are discharged, the fact of such disagree
ment and di scharge.

10. The judgment of the court, and the time when reno
dered.

11. The time of issuing execution, and the name of tlle
officer to whom delivered, and an account of the debt and costs.
~nd the fees due to each person separately.

12. The fact of an appeal having been made and allowed.
and the time when.

13. Satisfaction of the judgment, or any money paid
thereon. and the time when.,

14. And such other entries as may be material.
Sec. 26. Actions may be instituted before a justic£' of

the peace, either by tbe voluntary appearance and agree·
ment of the parties, or by th~ usual process.

Sec. 27. "~henever the plaintiff is a non-residt··nt
of the cou:p:ty, the justice may require of hiro security for the
eosts before the commencement of the action.
. Sec.28,· All process issued by justices of tIl(' lll'[\ce
shall run in the name of the United States. be dated the day
issued, signed by the justice granting the same, and directed
to the sheriff or an;,,' constable of the proper couuty.

Sec. 29. All ciyil actions in justice's courts shall 1)(-'
commenced by serdce upon the defendant of a tt'ue cop~- of
the complaint and the notice, which notice shall be attached
to the copy of the' complaint, and cite the defendant to be
and appear before the justice at the time and place therein
!,!pecified, which shall not be less than six nor more tl~an

twenty days frOID the date of the filing of the complalllt.
The notice shall be substantiallv as follows:

• •
':territory of V\'ashington, County, ss:
To :

are hereby notified to be and appear in my office.
in ----, on the -- day of ---, 186 ,at the hour of



LA'VS OF WASHIXGTO:X

ITl., to answer to the foregoing cOlllplaint, or judgment
will be taken against you, as confessed, and the prayer of
tlw plqintiff granted.

-----, J. P.
Dated ,186.
Sec. 30. The service shall be made b~' the sheriff or

<:onstable of the county, unless otherwise directed, who shall
ct'J'tify to such service upon the body of the complaint on
file in the justice's office.

~ec. :31. Every constabll:' or sheriff sen-ing any process.
shnll l'l:'turn thereon, in writing'. the time and manner of
sPl"yice, and shall sign his name to such return.

Re(". 32. A justice of the peace shall issue a war
rant of arrest in such cases within his jurisdiction, and for
such causes, and upon such proof as is provided for an order
for a warrant in the act regulating civil actions.

See. 3:·t Before issuing the warrant of arrest the
justice shall require a bond on part of the plaintiff, with ODe
or lllore sureties, to the effect that if the defendant recover
judgITlent, the plaintiff will pay all costs that may be awarded
to the defendant, and all damages which may be sustained by
l'e[l son of the arrest, not exceeding the sum specified in tbe
bond, which shall be at least one hundred dollars.

Ree. :~4. The warrant shall be sened by arresting
the defendant and taking him before the justice of the peace
who issued the same; but if such justice, at the return the~e

of, be absent or unable to try the action, the officer shall im·
mediately take the defendant to the nearest justice of the sa.me
.:ounty. who shall take cognizance of the action. and proceed
"tbereon as if the warrant had been issued by himself.

See. 35. The offieer making the atTest shall imme
'didtely give notice to the plaintiff. his agent or attorney, and
indorse on the warrant the time of the arrest, and the time of
s(>rYing notice on tbe plaintiff.

Ree. 36. 'When a defendant is brought before a
justice on a warrant he shall be detained in the custody of
the Qtucer until he shall be discharged according to law; but
in no case shall the defendant be detained longer than twepty
four hours from the time he shall be brought before the jus
tice, unless within that time the trial of the action shall be
f'olnmenced. or unless it has been delaved at the instance of•
the defendant.

Rec. 37. If the deft'ndant, on his appearance, de
ma nd a continuance, the same may be granted on condition
that he remain in custody execute and file with the justice
;a bond, with one or more sufficient sureties, to be a.ppro~ed by
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the justice, to the effect that he will render himself amenable
to the process of the court; or that the sureties will pay to
plaintiff the amount of any judgment which he may recover in
the action. On filing such bond, the justice shall order the de·
fendant to be discharged from custody.

Sec. 38. Every justice, issuing any process authorized
by this chapter, upon being satisfied that such process wiJl
not be executed for want of an officer, to be had in time to
execute the same, may, by an indorsement upon the process,
empower any suitable persoll, not being a party to the
action, to execute the same; and the person so empowered,
shall thereupon possess all the authority of a constable, in
relation to the execution of such process, and shall be sub
ject to the same obligations, and shall receive the same fees
for his services. .

Sec. 39. If any officer, without showing good cause
therefor, fail to execute any process to him delivered, and
make due return thereof, or make a false retnrn, such officer,
for every such offense, shall pay to the party inj ured tt>n dol
lars, and all damage such party may have sustained by reaso.n
thereof, to be recoyered in a ciyil action founded upon thIS
statute.

Sec. 40. Xo action shall be commenced by an in-
0,

fant plaintiff except by his guardian, or until a next friend foY
~uch infant shall have been appointed. "':henever req lJ ested,
the justice shall appoint 8'ome suitable person, who shall ~on

!:lent thereto in writing, to be named by such plaintiff, to act
as his next friend in such action, who shall be responsible for
the costs therein.

Sec. 41. After the service and return process against
an infant defendant, the action shall not be further prosecuted
until a guardian for such infant shall have been appointed.
Upon the request of such defendant, the justice shall appoint
some pers'on who shall consent thereto in writing, to be guar·
dian of the defendant in defense of the action; and if the de
fendant shall not appear on the return day of the proc~ss, oy
if he neglect or refuse to nominate such guardian, the justice
may, at the request of the plaintiff, appoint any discrert per·
son as such guardian. The consent of the guardian or next
friend shall be filed with the justice; and such guardian for
the defendant shall not be liable for any costs in the action.

Sec. 42.' The parties shall be entitled to one honr
in which to make their appearance after the time mentioned in
the notice for appearance, but shall not be required to remain
longer than that time, unless both parties appear; and the
justice being present, is actually engaged in the trial of another
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action or proceeding; in such case he may postpone the time
~f appearance until the close of such trial.

CHAPTER V.

PleadingI' and _\.djournments.

~ec. 43. The pleadings in justice's courts shall take
place upon the appearance of the parties, unless the.y shall
have been previously filed or unless the justice shall, for good
-cause shown, allow a longer time than the time of appear
ance.

Sec. 44. The pleadings in justice's court shall be:
1. The complaint of the plaintiff, which shall state in a

plain and direct manner the facts constituting the cause of
action.

2. The answer of the defendant, which may contain a de·
nial of the complaint, or any part thereof; and also a state·
ment, in a plain and direct manner, of any facts constituting a
.(] pfense.

3. "Then the answer sets up a set-off, by way of defense,
the reply of the plaintiff.

Sec. 45. The pleadings shall be in writing, when
the action is for one of the following causes

1. For the foreclosure of any mortgage, or the enforce
ment of any lien on personal property.

2. For a forcible or unlawful entry upon, or a forcible or
un la wful detention of lands, tenements or other possessions.

3. To recover the occupancy or possession of a mining
.claim. In all other cases the pleadings may be oral or in
W)·j ting.

Sec. 46. "-hen the pleadings are oral, the sub
.stance of them shall be entered by the justice in his docket.
'Yllf>n in writing they shall be filed in his office and a refer
{'Il ('e made to them in his docket. Pleadings shall not he re
·quirf'd to be in any particular form, but shall be such as to
t-'nable a person of common understanding to know what is
'i1l1 ended.

Sec. 47. A statement in an answer or reply, that
thl' party has not sufficient knowledge or information, in re
-spect to a particular allegation in the previous pleadings of
i he adverse party to form a belief, shall be deemed equivalent
to a denial.

Sec. 48. 'Yhen the cause of action, or set-off, arises
upon an account or instrument for the payment of money only,
it sllflll be sufficient for the party to deliver the account or in·
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str umen t, or a C'Opy thereof, to the court,· and to state that
th~re i~ due to him thereon, from the adverse party, a specified
sum, 'Yhich he claims to recovel' or set-off. The court may, at
the time of pleading, require that the original account, 01' in
str11meut, he exhibited to the inpection of the adverse partJ',
wit,h liberty to copy the same; or if not so exhibited, may pro
hibit its being given in evidence.

Sec. 49. Every complaint, answer or reply shall
be verified by the oath of the party pleading; or if he be not
present, by the oath of his attorney or agent, to the effect tbat
l1e bdie-,es it to be trne. The verification shall be oral, or in
wl'iting, in conformity with the pleading verified.

Sec. 50. Every material allegation in a complaint,
or relating to a set-off in an answer, not denied by the plead
ing of the adverse party, shall, on the trial, be taken to be true,
except that when a defendant, who has not been served with
a copy of the complaint, fails to appear and answer, the plain
tiff cannot recover without proving his case.

Sec. 51. Either party may object to a pleading by
his ad,ersary, or to any part thereof that is not sufficiently
explicit for him to understand it, or that it contains no cause
of action or defense although it be taken as true. If the court
deem the objection well founded, it shall order the pleading
to be amended; an d if the party refuse to amend, the defective
pleading shall be disregarded.

Sec. 52. A yariance between the proof on the trial;
and the allegations in a pleading, shall be disregarded as im
material, unless the court be satisfied that the adverse party
has been misled to his prejudice thereby.

Sec. 5:3. The pleadings may be amf'nded at an~'

time before the trial, or during the trial, or upon appeal, to
supply any deficien<;y or omissions in the allegations or de
nials, necessary to support the action or defense, when by
such amendment substantial justice will be promoted. If the
amendment be made after the i8sue, and it be made to ap
pear to the satisfaction of the court that a continuance is
necessary to the ad,erse party in consequence of such amend
ment, a continuance shall be granted. The court may also. in
its discretion, require as a condition of an amendment, the
payment of costs to the adverse party.

Sec. 54. To entitle a defendant to any set-off he
•

may ha,e against the plaintiff, he must allege the same in his
answer, and the statutes regulating set-off~ in the district
court. shall in all respects be applicable to a set-off in a jus
tice's court, if the amount claimed to be set-off, after deduct
ing the amount (found) due the plaintiff, be within the jurisdic-
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tion of the justice of tne peace; judgment m~y"in like man
ner, be rendered by the justice in fayor of the defendant, for
the balance found due the plaintiff. ,

Sec. 55. 'Yhen the set off of the. defendant proved
shall exceed the claim of the plaintiff, and such exeess in
amount exceed the jurisdiction of a justice of the peace, the
court shall allow such amount as is necessary to cancel the
plaintiff's claim, and give the defendant a judgment for costs;
but in such case, the court shall not render judgment for any
further sum in favor of the defendant.

Sec. 56. "'hen the pleadings ,of the parties, shall
haTe taken place, the justice shall, upon the application of
either part;y, if the defendant be not tinder arrest, and suffi·
cient cause be shown on oath, continue the case for any timE!
not exceeding sixty days. If the continuance be on account of
a bsen ce of testimont, it shall be for such reasonable time as• •

will enable the party to procure such testimony, and shall be
at the cost of the party applying therefor, unless otherwise or~

dered by the justice; and in all other respects shall be governed
b:v the law applicable to continuance in the district court.

CHAPTER VI.

Of "'itnesses and Depositions.

8ec. 57. A subpoena issued by a justice of the
peace shall be valid to compel the attendance of a witness in
the j llstice's court, if such witness be within twenty miles of
the place of trial.

Rec. 58. A subpoena may be sened by any white per"
son above the age of eighteen years, by reading it to the wit
ness, or by delivering to him a copy at his usual place of
abode.

Rec. 59. "'heneyer it shall appear to the satis
fa ction of the justice, by proof made before him, that any per
son, duly subpoenaed to appear before him in an action, shall
haye failed, without a just cause. to attend as a witness, in
conformity to such subpoena, and the pllrty in whose behalf
such subpoena was issued. or his agent, shall make oath that
the testimony of such witness is material, the justic~ shall
haye the power to issue an attachment to compel the attend·
ance of such witness: ProYided, That no attachment shall is
sue against a witness in' any civil action, unless his fees fl)r
mileage and one day's attendance have been tendered or paid
in advance, if previously demanded by such witness from the
per'son serving the subpoena.
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Sec. 60. EverJ such attachment may be directed
to any sheriff or constable of the county in which the justice
resides, and shall be excuted in the same manner as a warrant;
and the fees of the officer for issuing and serving tht~ same
shall be paid by the person against whom the same was is
sued, unless he show reasonable cause, to the satisfaction of
the justice, for his omission to attend, in which case the par(y
requiring such attachment shall pay all such costs.

Sec. 61. Eyery person subpoenaed as aforesaid.
and neglecting to appear, shall also be liable to the party in
whose behalf he may have been subpoenaed, for all damages
which such party maJ have sustained by reason of his non-ap
pearance: Provided, That such ,vitness had the fees allowed
for mileage and one day's attendance paid, or tendered him, in
advance, if demanded by him at the time ofthe service.

Sec. 62. A party to an action may be examined as
a witness, at the instance of th adverse party, and for that
purpose may be compelled in the same manner, and subject
to the same rules of examination, as any other witness, to tes
tify at the trial, or appear and have his deposition taken.

Sec. 63. The examination of a party thus taken.
may be rebutted by adverse testimony.

Sec. 64. If a party refuse to attend and testify
at the trial, or give his deposition before trial, when required.
his complaint, answer or reply, may be stricken out, ano judg
ment takc·n against him.

Sec. 65. A party examined by an adverse party
may be examined on his own behalf, in respect to any matter
pertinent to the issue. But if he testify to any new matter,
not responsive to the inquiries put to him by the adverse
party, or necessary to qualify or explain his answer thereto,
or to discharge, when his answer would charge himself, such
adverse party may offer himself as a witness, and he shall be
so received.

Sec. G6. Either par(v, in an action depending
before a justice of the peace, may cause the depositio'l of a
witness therein to be taken, when such witness resides, or is
about to go more than twenty miles from the place of trial,
or is so sick, infirm. or aged, as to make it probable that he
will not be able to attend at the trial.

Sec. 67. The notice shall be served, and tht> dt>
position taken, certified, and rt>turned. c!ccording to the law
regulating the taking of depositions to be read in the dis
trict court.

Sec. 68. The justice shall allow every deposition
taken, certified and returned according to law, to be read on
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tIle trial of the cause in which it is taken, in all cases where
the same testimony, if given verbally before him, could have
heen received; but no such deposition shall be read on the trial
unless it appears to the justice, that the witness, whose depo
si tjon is so offered:

1. Is dead, or resides more than twentv miles from the
• • •

place of trial; or,
2. Is unable, or cannot safely attend before thej nstice,

on account of sickness, age, or other bodily infirmity.
3. That he has gone more than twenty miles from the

place of trial, without the consent or collnsi'on of the party of
fering the deposition.

Change of yenue ma~' be allowed bor the same causes
for which they are allowed in the district court.

CHAPTER VII.

Title to Land.

Sec. 69. If it appear on the trial of any canse be
fore a justice of the peace, from the evidence of either party,
that the title to lands is in question, whi eh title shall be dis
puted by the other, the justice shall immediately mal;:e an entry
thereof in his docket, and cease all further proceedings in the
cause, and shall certify and return to the district I'ourt of the
county, a transcript of all the entries made in his docket, re
lating to the cause, together with all the process and other
papers relating to the action, in the same manner, and within
the same time, as upon an appeal; and thereupon the parties
shall file their pleadings, and the district court shall proceed
in the cause to final judgment and executi on, in the same man
ner as if the said action had been originally commenced there
in. and the cost shall abide the event of the suit.

CHAPTER VIII.

Trial by Jury.

Sec. 70. Before the justice shall commence an investiga
tion of the merits of the cause b;r an examination of the wit
nesses, or the hearing of any other testimony, either of the
parties may demand of the justice that the cause be tried by
•Jury.

Sec. 71. The jury shall consist of six persons, un-
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l~ss the parties agree upon any number of jurors less t11an
SIX, to try the cause; in which case the jury shall consist of such
number, not exceeding s~x, as the parties may agree upon.

Sec. 72. The justice shall issue a venire, directed
to the sheriff, or any constable of the county where the cause
is to be tried, commanding him to summon six (or such number
as the parties may have agreed upon) good and lawful men of
the county, qualified to serve as jurors in the district court of
the same county, who shall bE: in no wise of kin to either party,
nor interested in the action, to appear before said justice, at
a time and place to be named therein, to make a jury for the
trial of the cause between the parties therein named.

Sec. 73. The sheriff or constable shall execute such venire
fairly and impartially, and shall not summon any person whom
he has reason to believe is biasf,d or prejudiced for or against
eitber of the parties. He shall summon the jurors personally,
and shall make a list of the persons, which he shall certify
and annex to the -venire, and return to the justice. If a suffi
cient number of competent jurors cannot be obtained from the
panel returned, the sheriff or constable shall immediately
summon others to serve in t11eir place.

Sec. 74. Either party lllay challenge the jurors. b~t
w:tl.en there are several parties on either side, they shall jom
in a challenge before it can be made. The challenges shall be
to individual jurors, and shall be peremptory, or for Ci:..use.
Each party shall be entitled to two peremptory challenges.

Sec. 75. Challenges for canst' may be taken on an.':
ground that would be a good cause of challenge on tlw 1 !"in J llf
an actIon in the district court. Challenges for cause shall be
tried by the justice.

Sec. 7G. ""hen the jury is seleeted, the justiN' shall
administer to them an oath or affirmation, well and truly to
try the cause. .

Sec. 77. ,Yhen the jury haw agreed on their H)l'

diet, they shall deliver the same to the justiCe, publicly, who
shall enter it on his docket.

Sec. 78. ,Yheneyer a justice shall bE' satisfied tha t
'1. jury, sworn in any civil cause before him, having been out
a reaBonable time, cannot agree on their verdict, he rony dis
charge them, and issue a new venire, unless the parties consent
that the justice may render judgment on the eviG~}nce before
him, or upon such other evidence as they may produce.

Sec. 79. Every person 'who shall be duly snm-
moned as a juror, and shall not appear nor render a reasonable
excuse for his default. shall be subject to a fine not exceedin~

ten dollars.
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CHAPTER IX.

Of Judgment.

Sec. 80. Judgment that the adion be dismissed,
without prejudice to a new action, may be entered, with costs,
in the following cases:

1. \Vhen the plaintiff Yoluntarily dismisses the action be
fore it is finally submitted.

2. \Yhen he fails to appear at the time specified in the
notice, upon continuance, or 'within onc hour thereafter.

3. When it is objected at the trial, and appears hy the
eyidence that the action is brougl1t in the ,,,rong count~'; but
if the 0 bjectioll be tal.en and oYerruled, it shall be caust' only
of reyersal or appeal; if not taken at the trial it slla II be
deemed wah-ed. and shall not be cause of reversal.

~ec. 81. \\'1)('0 the dpfpndant fails to aplJPar and answer
,1t the time specified in the sUllllllons, or Tdthin one hour
thereafter, judgment shall be given as follows:

1. \Vhen the defendant has been served with a true copy
of the complaint, judgment shall be giyen without further evi
dence for the sum specified therein.

2. In other cases, the justice shall hear the evidence of
the plaintiff, anq render judgment for such sum only as shall
appear by the e,-idence to be just, but in no case exceed the
ain.ount specified iI). the summons.

See. 82. rpon issue joinpd,. if a jury trial bt· not
dema:pded, the justice shall hear the eYidence, and decide all
(1 uestions of law and fact, and render judgment accordingly.

Rec. 83. Upon the yerdict of a jury. the justice
shall immediately render judgment thereon. When tlw trial
is by the justice, judgment shall be entered immediately after
the close of the trial, if the defendant has been arrestpQ and
is still in custod.r; in other cases it shall be entered within
th ree days after the close of the trial.

Sec. 84. If the d~fendant. at any time before the, . - ~

trial, offer in writing to allow judgment to be taken against
him for a specified sum, the plaintiff may immediately have
j uclglllent therefor. with costs then accrued; but if he 110 not
accept such offer before the trial. and fail to recover on the
trhll of thp action, a sum greater than the offer, such plaintiff
shall not reco,er any costs that rna, accrue after he shall• •
have been notified of thf' offer of the defendant, but such costs
shall be adjudged against him. and if he recover, deducted
from his recovery. But the offer and failure to accept it, shalt
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not be given in evidence to affect the recovery, otherwise than
as to costs, as above provided.

Sec. 85. 'Vhen the prevailing party is entitled to
costs, by this act, the justice shall add their amount to the
judgment; or in case of the failure of the plaintiff to recover,
or in case of dismissal of the action. he shall enter up judg
ment in favor of the defendant for the amount of such costs.

CHAPTER VI.

Stay of Execution and Filing of Transcripts.

Sec. 86. The execution upon a judgment by a jus
tice of the peace may be stayed in the manner hereinafter pro
vided, upon reasonable notice to the opposite party, and for
the following periods of time, to be calculated from the date
of the judgment:

1. If the judgment be for any sum not exceeding twenty
five dollars, exclusive of costs, one month.

2. If it be for more than twenty-five dollars, two months.
Sec. 87. To entitle any person to such stay of ex

ecution, some responsible person, to be approved by the jus
tice, and not being a party to the judgment, must, within
file days after renderillg of the judgment, enter into a bond,
before the justice, to the adverse party, in a sufficient sum to
secure the payment of the judgment and costs, conditioned to
be void upon such payment, at the expiration of the stay.

Sec. 88. Such bond shall be signed by the person
entering into the same, and may be in the following form:

"-hereas, A. B., has obtained a judgment before J. P., one
of the justices of the peace in and for county, on the --
day of ,18, against C. D., for dollars; now, there-
forefi I, E. F., aclmowledge myself bonnd to A. B. in tht' sum
of dollars; this bond to be void if such judgment: shall
be paid at the expiration of month after the time it was
rendered. , E. F.

Dated the day of , 18 .
Sec. 89. If at the expiration of such stay, the

judgment be not paid, the execution shall issue againRt both
the principal and bail. If the principal do not satisfy the ex
ecution, and the officer cannot find sufficient property belong
ing to him upon which to levy, he shall levy upon the prop
erty of the bail. and in hiEl return shall state' what amount of
money, collected by him on the execution, was collected from
the bail, and the time when the same was received.

Rec. flO. After the return of such execution, the
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bail shall be entitled, on application to the justice, to have the
judgm.ent, or so much thereof as may have been collected from
him in satisfaction of the execution, transferred to his use;
and he may collect the same from the defendant b:,Y execution,
together with the interest at the rate of twelve per cent. pel'
annum..

Sec. 91. If a judgment be stayed in th€' manner
aboYe provided, after an execution has been issued thereon,
the justice shall revoke such execution, in the sa me wanner,
and with like effect as he is hereinafter directed to revoke an
execution, after an appeal has been allowed; and if the de
fendan t have been committed, shall order him to be discllarged
from custodv.•

CHAPTER Y.

Setting Off Judgments.

Sec. 92. If there be mutual justice's judgments
between the same parties, upon which the time for appealing
has elapsed on judgment, on the application of either party,
and reasonable notice given to the adverse party, one L'lay be
set off against the other, by the justice before whom the judg.
ment against which the set-off is proposed, may be.

Sec. 93. If the judgment proposed as a set-off
was rendered before another justice, the party proposing such
set-off shall produce before such justice a transcript jf such
judgm.ent, upon which there is a certificate of the justice be
fore whom such may be, that it is unsatisfied in whole or in
part, and that there is no appeal, and that such transcript
was obtained for the pUJ.~pose of being set-off against thf' judg
ment to which it is offered as a set-off. The justice granting
such transcript shall make an entry thereof on his docket, and
all further proceedings on such judgment shall be stayed, un·
less such transcript be returned with the proper justice's cer
tificate thereon, that it has not been allowed in set-off.

Sec. 94. If any j listiee shall set off one jud{!ment
against another. he shall make an entry thereof on his decket,
and execution shall issue only f.or the balance which may be
due after such set-off. If a justice shall allow a transcript of
a judgment rendered by another j ustiee to be set-off. he shall
file such transcript among the papers relating to the judg
ment in which it is allowed in set off. If he shall refuse such
transcript as a set-off, he shall so certify on the transcript,
and return the same to the party who offered it.
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CHAPTER III.

Of Executions and Proceedings Thereon.

Sec. 95. Execution for the enforcement of a judg
ment in a justice's court, may be issued on the application of
the party entitled thereto, in the manner hereinbefore pre
scribed; but after the lapse of five years from the date of the
judgment, no execution shall issue except by leave of the
justice before whom such judgment may be, upon reasonable
notice, to the defendant.

Sec. 96. "Then any judgment shall have been
rendered by any justice of the peace, and the same not be sat
isfied during his continuance in office, and the docket of such
justice shall have been transferred to another justice, or to
the successor of the justice rendering such judgment, the jus
tice to whom the docket shall be deliyered shall issue execu
tion upon such unsatisfied judgment in the same manner, and
with like effect as if he himself had rendered the judgment.

Sec. 97. If the defendant have not goods and
chattels in the county in which judgment was rendered, sufli~

cient to satisfy the execution, the justice before whom such
judgment may be, shall, at the request of the party entitled,
make out a certified transcript of the same, which may be de·
livered to a justice in any other· county, who shall make an
entry thereof in his docket. and issue execution thereon for the
amount of the judgment, or such part as shall be unsatisfied,
with costs as in other cases.

Sec. 98. The execution sh::lll be directed (execpt
when it is otherwise especially provided,) to the sheriff CI' any
constable of the county where the justice resides; shall be
dated on the dav it is issued. and made returnable ·within••
thirty days from the date; and it shall be against the goods
and chattels of the person against whom the same is issued.

See. !)9. Before any exeeution shall be delivpred.
the justice shall state in ilis docket. and also on the bad~ of
the execution, the amount ·of the debt. or damages and costs.
and of the fees due to each person separately, and the officer
receiving such execution shall indorse thereon the time of
the reception of the same.

Sec. 100. If an execution be not satisfif'd. it may.
at the reqnest of the plaintiff, be reneweli. from time to time
by the justice who issues the same, or by the justice to whom
his docket is transferred. bv an indorsement thereon to that

• •
effect. signed by him, and dated when the same shall be made.
If any part of such execution has been satisfied the indorse-



ment of renewa} shall express the sum due on the exe~ution.

Every such indorsement shall renew the execution in full
force in all respects for thirty days, and no longer; and au
entry of such renewal shall be made in the docket of tile jus·

••nee.
Sec. 101. The officer, after taking goods and chat·

tels into his custody by virtue of an execution, shall, without
delay, give public notice by at least three advertisements, put
up at three public places in the county, of the time and place,
when and where they will be exposed for sale. Such notice
shall describe the goods and chattels taken, and shall be put
np at least ten da~'s before the day of sale.

Sec. 10:2. At thE' time and place so a.ppointed, if
the goods and chattels be presen t for inspection of bidders,
the officer shall expose them to sale at public yendue to the
bighest bidder; he shall return the execution and haye the
money before the justice at the time of making such return,
read~y to be paid oyer to the persons respectively wtitled
thereto.

Sec. 103. No officer shall directlY or indirectly• •
purchase any goods or chattels at any sale made by hiln upon
t'xecution, and eyery such purchase shall be absolutely void.

Sec. 104. If the action be one in which the dt'fend·
alit lllight have been arrested upon a warrant, an eXecution
against the person of such defendant ma:r be issned after the
return of an execution against his property unsatisfied in
,,-hole or in part. An execution against the person may like·
wise be issued after such retul'll. ,,-here the defendant ht1.s been

•

nrrested upon a warrant and not discharged according to law.
Rec. 105. If tllE're be DO In·ope]'t~· found. or if th£'

goods and chattels leYiE'd on be not sufficient to satisfy such
execution, the officer shalL on demand of the plaintiff. sum·
mon in writing as garnishees, l'mch persons as may be named
to the plaintiff or his agent. to appear before the justice on
thf' return day of the execution. -to aus·wer such inlf'rroga
tories as may be put to them, touehin~ tlH"ir liabilities as
garnishees. and the like proceedings shrill be had tller00n be
fore the justice to final judgment as in the proceeding;.; by at
taehlllent.

Sec. 106. Any justice of the peace may issue an
execution a~ainst the prevailing party. to collect fees and
eosts for which such party may be liable, after an execution
has been first issued against the other party, and returned
"no property found."

Sec. 107. If any property levi€d on be claimed b~' any
pers'on other than the defendant in the execution, the sheriff

-". - - - ---- -
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or constable shall summon from his county three persons
qualified as jurors between the parties to try the validity of
the claim; such officer shall also give reasonable notice of the
claim,and of the trial to the plaintiff; who may appear and
contest the claim before the jury. The jury and witnesses of
the parties shall be sworn by the officer, and if their verdict be
in favor of the claimant, the officer may relinquish the levy
unless the plaintiff give him sufficient indemnity for proceed
ing thereon. The fees of the jUl'y, the sheriff or constable and
the witnesses shall be the same as for similar services in a
justice's court, and shall be paid by the claimant if the ver
dict be against him, otherwise by the plaintiff. On the trial,
the defendant and the claimant JIlay be examined as witnesses
by the plaintiff.

Sec. 108. Xothing contained in the last two seetions
shall be so construed as to prevent the claimant of property
levied on by execution from resorting to any legal remedy he
may choose to pursue, instead of proceeding in the mannet
tllerpin prescribed.

OHAPTER III.

Of Replevin.

Sec. 109. The plaintiff in an action to recover the
possession of personal property, may, at the time of issuing
!:Ouch summons, or at any time before answer, claim the imme
diate delivery of such property as provided in this acl.

Sec. 110. \Vhen a delivery is claimed, an affidavit
shall be made by the plaintiff, or by some one in his behalf,
showing:

1. 'l'hat the plaintiff is the owner of the property claImed,
(particularly describing it,) or is lawfully entitled to thl! pos
session thereof, by virtue of a special property therein, the
facts in respect to which shall be set forth.

~. That the property is wrongfully detained by the de
fendant.

3 'l'he alleged cause of the detention thereof, according
to his best knowledge, information and belief.

4. That the same has not been taken for a tax, assess
ment or fine, pursuant to a statute, or seized under an execu
tion or attachment against the property of the plaintiff, or if
so seized, that it is by statute exempt from such seizure, and

5. The actual value of the property.
Sec. 111. The justice shall thereupon, by an in

dorsement in writing upon the affidavit, order the sheriff or
any constable of the county, to take the same from the de-
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fendant and deliver it to the plaintiff upon receiving a proper
bond.

8ec. 112. Upon the receipt of the affidavit and or
der with a bond, executed by two or more sufficient sureties,
approved by the sheriff or constable, to the eirect that they
are bound in double the value of the property as stated III the
affidavit, for the proseeution of the action, for the retUl"ll of
the property to the defendant, if return thereof be adjndged,
and for the payment to him of such sum as may for any cause
be recovered against the plaintiff, the sheriff or constable
shall forthwith take the property described in the affida,·it, if
it be in the possession of the defendant or his agent, and re
tain it in his custody. He shall also witllOut delay, serve on
the defendant a copy of the aflidavit, order and bond, by de
livering the same to him personally if he can be found within
the county, or to his agent from whose possession the property
is taken, or if neither can be found in the county, by leaving
them at the usual abode of either within the county, with
some person of suitable age and dh;cretion; or if neither have
any known place of abode in the county, by putting them in
to the post office, directed to the defendant at the post office
nearest to him.

Sec. 113. 'l'he defendant may, within two days after
the service of a copy of the affidavit, order and bond, give
notice to the officer that he excepts to the sufficiency of the
sureties. If he fail to do so, he shall be deemed to have waived
all objection to them.. When the defendant excepts, thp sure
ties shall justify upon one day's notice before the justice; and
the officer shall be responsible for the sufficiency of the sure
ties, until The objection to them is either waived as above pro
vided, or until they justify, or new sureties be substituted. ana
they justify. If the defendant except to the· sureties, be can
not reclaim the property as provided in the next section.

Sec. 114. At anv time before the deliverv of the
k' .'

property to the plaintiff, the defendant may, if he do not ex-
cept to the sureties of the plaintiff, require the return thereof
upon giving to the officer a bond executed by two or more
sufficient sureties, to the effect that they are bound in double
the value of the property as stated in the affidavit of the plain
tiff, for the delivery thereof to the plaintiff, if such deliverv
be adjudged, and fur the payment to him of such sum as may
for any cause be recovered against the defendant. If a re
tnrn of the property be not so required, within two days after

••
the taking and serving of notice to the defendant, it shall be
delivered to the plaintiff. except as provided in this chapter.

Sec. 115. The defendant's sureties, upon one day's
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notice to the plaihtitt', or his attorney, shall justify before the
justice, and upon such justification, the officer shall deliver
the property to the defendant. The officer shall be responsible
for the defendant's sureties until they justify, or until the jus
tification is complete, or expressly waived, and may retain the
property until that time, but if they, or others in their place,
fail to justify at the time appointed, hOe shall deliver the prop
erty to the plaintiff.

Sec. 116. If the property, or any part thereof, be
~oncealed in a building or inclosure, the officer shall publicly
demand its delivery, and if it be not delivered, he shall cause
the buiding or inclosure to be broken open and take the prop
erty into his possession.

Sec. 117. "-hen the offieer shall haTe taken prop
erty, as in this chapter provided, he shall keep it in a secure
place, and deliver to the party entitled thereto, upon receiving
his lawful fees for taking, and his necessary expenses for keep
ing the same.

Sec. 118. , If the propert,y taken be claimed by any
other pers'on tha.n the defendant or his agent, and such person
make affidavit of his title thereto, or his right to the posses
sion thereof, stating the ground of such title or right, and serve
the same upon the officer before the delivery of the property
to the plaintiff, the sheriff shall not be bound to keep th~ prop
erty or deliver it to the plaintiff, unless the plaintitt', on de
mand of him or his agent, indemnify the officer against such
claim by a bond executed by two sufficient sureties accompan
ied by their affidavits. that they are each worth double the
value of the property, as specified in the ?-ffidavit of the plain
tiff, ove~ and above their debts and liabilities, exclusive of
property exempt from execution, and freeholders or house
holders of the county; and no claim to such property by any
other person than the defendant or his agent shall be valid
against the officer, unless made as aforesaid, and notwith
standing such claim, when so made. he may retain the prop
ertya reasonablp. time to demand such indemnity.

Sec. 11fl. Thf' offirpr shall return the order and
affidavit with his proceedings thereon. to the justice within
five days after taking the property mentioned therein.

CHAPTER II.

Forcible Entrv and Detainer...

Sec. l~O.

tenements, or
No person shall
other possessions,

make entrY into lands...
but in cases where en-
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try is given by law; and in such cases he shall not enter with
force, but only in a peaceable manner.

Sec. 121. When any forcible entry shall be made~. ,
or ",,,hen an entry shall be made in a peaceable manner, and
the possession shall be unlawfully held by force, the person en
titled to the premises may be restored to the possession there
of, in the manner hereinafter provided.

~ec. 122. Tlle person entitled to the possession of
the premises may make complaint in writing on oat.h, to a
justice of the peace of the county in which the premIses are
situated, setting forth that the person complained of is in
possession of the lands or tenements in question describ
ing them and that he entered into the same with force, or
that he unlawfully holds the same by force, as the case may
be. and the time when.

o

~e<:. 12B. l:pon receiving such a complaint, the jus-
tice shall issue a summons, directed to the sheriff or any con
stable of the county, commanding him to summon the person
or persons against whom such complaint shall have been
made, to appear bdore the justice on a day in such summons
nam.ed.

~(-"<:. 124. The summons shall be serYed bv the
• •

officer as in other cases, and at the same time a copy of the
cornplaint shall. in like manner, be serYed on the defendant.
The officer shall, in his return, state the time and manner of
such service.

~t:"<:. 125. The justice shall, at the time of issuing
the surrmlOns, issue a vIC'nire to the sheriff or constable, com·
manding him to sumlllon six good and lawful men, qualified
to serve as jurors, to appear at the time and place appointed
for the trial of the complaint, to be a jury in the case. Such
yenire shall be returned on or before the day appointed for
the trial; and the officer shall endorse thereon the list of the
j nro 1'8 summoned.

Rec. 12fi. If a 8ufficif'l1t llllmhl-'r of jurors do 110t
attend, or attending, are set aside by challenging peremptor
ily, or f'or cause, the justice may order the sheriff or constab1L'
to cOIllplete the number, by summoning other jurors.

~t:"e. 127. If tIl(> 1'Iaintift fail to attend at the
time appointed for hearing the t'omplaint, in person, by agent
or attorney, and prosecute his action. he shall be non-suited,
and the defendant shall recover his costs.

Sec. 128. If the defpndant fail to appear at the
time appointed for hearing the complaint, the justice may
proceed ex-parte. or continue the cause, at his discretion; but
he shall not continue it fat' a longer time than ten days, nor
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to any other place than that named in the summons for the
hearing of the cause.

Sec. 129. If the defendant appear, he shall, be
fore the trial, file his answer in writing, and under oath, in
which he shall set forth his defense.

Sec. 130. The jury shall consist of six persons,
unless the parties agree on a less number; and when duly
empanneled and sworn, the justice shall cause the complaint
to be read to them, and then call on the plaintiff to support the
same by proof, but the plaintiff shall not be required to make
further proof of the forcible entry and detainer than that he
was lawfully possessed of the premises, and that the defend
ant unlawfully entered and detains the same.

Sec. 131. If the jury on the trial find the defend
ant guilty, the justice shall record the verdict, and give judg
ment thereon, with costs, and also issue a writ of restitu
tion, directed to the sheriff or constable, to cause the plaintiff
to be re-possessed of the premises, to which shall be added a
clause commanding the officer to levy the costs of the goods
and chattels of the defendant.

Sec. 132. The verdict ,of the jury shall be in writ
ing, and shall be in the form, or to the effect following:

"We, the jury, find the defendant guilty," or, if in favor
of the defendant, "notguilty of said forcible entry and de
tainer, in manner and form as the plaintiff in his complaint
hath alleged;" or the jury may find the defendat guilty as to
part, ad not guilty as to the balance of the charge, as laid down
in the plaintiff's complaint; if so, they shall state it special1;,'
in their verdict.

Sec. 133. When the jury find a verdict of "not
guilty" for the defendant, the verdict shall be so l'ecorded, and
the justice shall enter judgment against the plaintiff for costs,
and issue execution the'refor against his goods and chattels.

Sec. 134. In all cases of forcible entry and detainer•
the justice shall have power to grant a new trial, if the same
be applied for on the day the verdict is rendered, and good
cause be shown on affidavit therefor, which shall be within
ten days after granting the same; but not more than ()De new
trial shall be granted to either party.

Sec. 135. The title shall in no issue be inquired into, on
any complaint of forcible entry or detainer.

Sec. 136. One year's quiet possession of the prem
ises, immediately preceding the filing of the complaint, by the
party complained of, or those under whom 'he holds, may be
pleaded by any defendant in bar of the plaintiff's demand of
possession; unless the estate therein be ended.
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Sec. 137. The person entitled to any premises,
may recover possession thereof in the manner hereinbefore
provided, in the following cases:

1. When any person shall hold over any lands or tene
ments after the time for which they are demised or let to him,
or to the person under whom he holds, or contrary to the con
ditions or covenants of any lease or agreement under which
he holds.

2. 'Vhen any rent shall have become due on any such
lease or agreement, and the tenant or person in possession,
sha II have neglected or refused, for ten days after demand
f')r the possession, made in writing, to deliver up pos8ession
of the premises, or to pay the rent so due.

3. "Then an,Y person shall continue in possession of any
. l'emises, sold boY virtue of anJ" mortgage or execution, after
the sheriff's deed therefor shall ha\'e been recorded.

4. When any tenant at will, or boY sufferance, shall hold
over after the determination of his estate, by a notice to quit,
as provided by law.

Sec. 138. When the plaintiff shall file a complaint
for an unlawful detainer, for anyone of the causes mentioned
in the last section, it shall not be necessary for the justice to
issue a venire for a jury, at the time of issuing the summons;
but the justice shall, at the time of trial proceed to hear and
determine the complaint, unless either part,Y shall call for a
trial by jury, in which case the justice shall issue a venire,
in the same manner, and the same pl'oceedings shall there
upon be had as in cases of forcible entry and detainer.

Rec. 139. "'hE'n the action shall be brought to re
coyer the possession of premises demised or let, for the rE'ason
that the tenant or person in possession has refused or neg
lected to pa,Y the rent due, it shall be lawful for the defend
ant, at any time before judgment, to pay to the justice for
plaintiff, the rent then in arrear, with interest and the costs
of the action, and thereupon, no writ of restitution shull be
awarded.

SeC'. 140. The justice shall have the same power to
continue actions for forcible entry and detainer, as in other
cases.

Sec. 141. Neither the judgment nor anythin~ con·
tainpd in this act shall bar or prevent the party injured,
frOIn bringing an action to recover the possession of the prem
ises. or to recover damages for the trespass or injury com·
mitted against the aggressor, or party offending.
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CHAPTER XV.

Action to Recover Possession of a Mining Claim.

Sec. 142. Any person claiming the right to the oc
cupancy and possession of a mining claim, withheld hy an
other, may make complaint in writing, and on oath, tu a jus
tice of the peace of the county in which the mining claim is
situated, setting forth the facts constituting his right to such
possession and occupancy and such a description of the mining
claim as can conveniently be given, and that the defendant
wrongfully withholds the possession from him.

Sec. 143. Gpon filing such complaint. the same
proceeding shall be had before the justice as in actions for
forcible entry and detainer, and if the judgment be rendered
for the plaintiff a writ of restitution may in like manuel" be
issued, to place the plaintiff in possession of such mining
claim.

Sec. 144. In an action to reCOver possession of a
mining claim, proof shall be admitted of the customs, nsages
or regulations established and in force at the bar or di!~gings

embracing such claim; and such customs, and regulations,
when not in conflict with the laws of the United States or this
Territory, shall govern the decision of the action.

CHAPTER X.

Of Proceedings for Contempt Before Justices of the Peace.

Sec. 145. In the following cases, and no others, a
justice of the peace may punish for contempt:

1. Persons guilty of disorderl~', contemptuous and insol
ent behavior towards such justice while engaged in the trial
of a c.ause, or in rendering judgment, or in any judicial pro
ceedings, which tend to interrupt such proceedings, or impair
the respect due to hil'l authority.

2. Persons guilty of any breach of the peace, noise or
disturbance, tending to interrupt the official proceedings of
such justice.

3. Persons guilty of resistance or disobedience to any
lawful order or process made or issued by him.

Sec. 146. Punishment for contempt may be by fine.
not exceeding twenty-five dollars, or by imprisonment in the
county jail not exceeding two days, at the discretion of the
justice, unless otherwise provided by statute.

Sec. 147. No person shall be punished for a COll

f'{-\'
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tempt before a justice of the peace, until an opportunity shall
have been given to him to be heard in his defense; and for that
purpose the justice may issue his warrant to bring the offender
before him.

Sec. 148. If the offender be present, he may be
summarily arraigned by the justice, and proceeded against
in the same manner as if a warrant had been preyiously is
sued, and the offender arrested thereon.

Sec. 149. The warrant for contempt maJ be in the
following form:
Territory of Washington, . County ss.

To the Sheriff or anv Constable of said County:• •
In the name of the United States you are hereby commanded

to apprehend A B, and bring him before J P, one of the jus
tices of the peace of said county, at his office in said count)', to
.show cause why he should not be convicted of a contempt al
leged to have been committed on the day of , A. D,
18 ,before the said justice, while engaged as a justice of thc'
peace in a judicial proceeding.

Dated this day of , A. D., 18-.
J. P., Justice of the Peace.

See. 150. cpon the con,iction of any person for
eontempt, an entry thereof shall be made in the docket of
such justice, stating the particular circumstances of the of
fense' and the judgment rendered thereon, and may be in the
following form:
Territory of Washington, County ss.

'Vhereas, on the day of , A. D.. 18-, while tIll:
undersigned. one of the justices of the peace for said county.
was engaged in the trial of an action between C n. plaintifJ'.
and E F, defendant, in said county, A B, of the saill county.
did interrupt the said proceedings and impair the respect du<'
to tIl authority of the undersigned, by (here describe the caUSl'
particularly). And whereas, the said A B was thereupon rIO'
qui red by the undersigned to answer for the said contempt.
and show cause why he should not be convicted thereof. Ano
whel'eas, the said A B did not show cause against the said
charge be it therefore ordered that the said A B is adjudged
to be guilty and is convicted of the contempt aforesaid, and is
adjudged by the undersigned to pay a fine of dollars, (01'

be imprisoned, etc.)
Dated this -- day of --, A. D., 18-.

J. P., Justice of the Peace.
Sec. 151. If any person convicted of a contempt

be adjudg-ed to be imprisoned, a warrant of commitment shall
be issued by the justice. If he be adjudged to pay a fine, a
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process may be issued to collect the same; and when so col
lected, it shall forthwith be paid by the justice into the county
treasury.

CHAPTER XI.

Certiorari and Proceedings Thereon.

Sec. 152. If any person shall conceive himself in
j~red by error in any process, proceeding, judgment or ordet'
gIven by any justice of the peace within this Territory, it shall
~e lawful for such person to remove such process, proceeding,
Judgment or order to the district court as hereinafter pro
vided.

Sec. 153. Within twenty daJs after the rendition
of the judgment, or if the error be committed after judgment,
then within twenty days after such error was committed, the
party applying for such certiorari, his agent or attorney, shaH
tile in the office of the clerk of the district court for the proper
county, an affidavit, stating that in his belief there is reason
able cause for granting such certiorari, for error in such judg
ment or proceeding, (setting forth the ground of error alleged,)
and that the application is made in good faith, and not fOl'
the purpose of delay, and further shall execute a bond to thl
adverse party, with one or more sureties, to be approved by
the clerk in double the amount of the judgment and costs
rendered before the justice, to the effect that the party apply
ing will prosecute the writ of certiorari to final judgment and
will abide any order the conrt may make therein.

Sec. 154. The writ of certiorari shall be served Oll

the justice within ten days after it has been issued; and if a
bond be executed in pursuance of the last section, and a cer
tificate of the clerk to that effect be served on the justice, all
further proceedings in law in such case shall cease; and if the
execution shall have issued on such judgment, the justii:'e shall
immediately recall the same.

Sec. 155. Upon the service of a writ of certiorari
to reverse a judgment, it shall be the duty of the party servo
ing the same, to deliver at the same time to the justice, a copy
of the ffidavit on which the certiorari was procured, and the
justice shall make a special return as to all the facts contained
in such affidavit and of the proceedings in the case, and annex
a copy thereof to the writ, and shall file the same with the
.clerk of the district court within ten days after the service of
the writ, together with all the papers in the action; and he
shall also certify the time when the writ was served upon
him.
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Sec. 156. The district court shall have power to
compel such justice to make or amend such return by rule,
attachment or mandamus, as the case may require.

Sec. 157. "'hen the writ of certiorari and return
-shall be filed with the clerk, the case may be brought on for'
argument before the district court at any time thereafter, ac
cording to the statutes relating thereto.

Sec. 158. The' district court shall, after hearing the
case, give judgment as the right of the matter may appear,
without regarding technical omissions, imperfections, or dp
fects in the proceedings, before the justice which did not af
fect the merits and may affirm or reverse the judgment in
whole or in part, and issue execution as upon other judgments
rendered before said court.

Sec. 159. If a judgment rendered before a justice
be collected, and afterwards be reversed by the court abovE',
-such court shall award restitution of the amount so coileeted,
with interest from the time of collection, and execution may
i~sue therefor.

CHAPTER XII.

Of Appeal to the District Court.

Sec. 160. Any person considering himself ag-
grieved by any judgment or decision of a justice of the peace,
may, in person or by his agent, appeal therefrom to the dis
trict court of the same county where the judgment was reu
dered, or the decision made.

Sec. HI1. Such appeals shall be taken within t\H~nty da~'s

after" the judgment is rendered or the decision made, and shall
be by filing a notice of appeal with the justice, and sel'Ving a
<copy thereof on the adverse party or his attorney.

Sec. 162. No appeal shall be allowed in any case unless a
bond shall be executed on the part of the appellant with one
or more sureties, in the sum of one hundred dollars to tht> effect
that the appellant will pay all costs which may be awarded
against him on the appeal; or if a stay of proceeding before
the justice be claimed, a bond with two or more sureties in a
sum equal to twice the amount of the judgment, to the effecl
that the appellant will pay the costs and judgment, provided
the sum appealed from be affirmed, or if affirmed only in part,
then to the extent in which it mav be affirmed.

•
Sec. 163. If the judgment appealed from direct the

delivery of the possession of premises in an action of forcible
.entry and detainer, or of a mining claim, a writ of restitution
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may be issued and executed, unless a bond be entered into on
the part of the appellant with two or more sureties to the ef
fect that during the possession of such premises or mining
claim by the appellant, he will not commit, nor suffer to be
committed, any waste, destruction or injury thereon, and that
if the judgment be affirmed he will pay the value of the use
and occupation of the premises or mining claim, from the
time of the appeal until the delivery of the possession there
of, and all costs of the appeal. The amount of such bond shall
be fixed by the justice before whom the action was tried.

Sec. 164. upon appeal being made, and a bond filed
to stay all proceedings, the justice shall allow the same, and
make an entry of such allowance in his docket, and all further
proceedings on the judgment before the justice shall there
upon be suspended; and if, in the meantime execution shall
have been issued, the justice shall give the appellant a certifi
cate that such appeal has been allowed.

Sec. 165. On such certificate being presented to
the officer holding the execution, he shall forthwith release
the property of the defendant that may have been taken on
execution; and if the body of the defendant have been taken
on execution, he shall be discharged from imprisonment.

Sec. 166. On or before the first dav of the term of the dis-
~

trict court, next after the appeal has been taken, the justice
shall furnish the probate court with a transcript of all the en
tries made in the justice's docket relating to the case, together
with all the process and other papers relating to the action,
and filed with the justice, (which shall be certified by such jus
tice) to be correct, and upon the filing of such transcript, tht>
probate court shall become possessed of the cause. and shall
proceed in the same manner, as near as may be, as in actioDF'
originally commeenced in that court except as herein other
wise provided.

Sec. 167. The issue before the justice shall be tried
in the district court without other or new pleadings, unleF'F'
otherwise directed by the conrt.

Sec. 168. Upon an appeal being made and allowed, the
district court may by rule and attachment, compel the jus
tice t,o make and deliver to the appellant a certified transcript
of the proceedings, upon paying to such justice the fees al
lowed by law fur making such transcript, and whenever the
court is satisfied that the return of the justice is substantially
erroneous or defective, it may by rule and attachment eompel
him to amend the same.

Sec. 169. No appeal allowed by a justice shall be
dismissed on account of the bond being defective, if the appel-
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lant will, before the motion is determined, execute and file in
the di'strict court such bond as he should have executed at
the time of taking the appeal, and pay all costs that. shall
have accrued by reason of such defect.

Sec. 170. In all cases of appeal to the district court,
if on the trial anew in such court, the judgment be against the
appellant, in whole or in part, such judgment shall be ren
dered against him and his sureties in the bond for the appeal.

('HAPTER XVI.

Forms in Civil Actions in Justices' Court.

The following or equivalent forms may be used by jus
tices of the peace, in civil actions and proceedings under
this chapter, to wit:

Form of a "'arrant.

Territory of Washington, County of ,ss.
To the Sheriff or any Constable of said County:
In the name of the United States, you are hereby com

manded to take the body of C D, if he be found in your county,
and bring him forthwith before the undersigned, one of the
justices of the peace in and for said county, at his office in
---, to answer A B, in a civil action; and you are hereby
commanded to give notice thereof to the said plaintiff, or his
agent or attorney; and have y·ou there and then this writ.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Subpoena.

Territory of Washington, County of ---,-ss.
To :
In the name of the United States, you are hereby required

to appear before the undersigned, one of the justices of the
peace in and for said county, on th day of 18 at
- o'clock in the noon, at his office in , to give' eVide'nce
in a certain cause, then and there to be tried, between A B,
plaintiff, and C D, defendant, on the part of (the plaintiff, or
defendant as the case may be.)

Given under my hand this -- day of ,18.
J. P., Justice of the Peacp..
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Form of Execution.

Territory of Washington, Oounty of ,ss.
. To the Sheriff or any Constable of said Oounty:

Whereas, judgment against 0 D, for the sum of -- dol-
lars, and dollars costs of suit, was recovered on the --
day of ,18, before the undersigned, one of the justices
of the peace in and for said county, at the suit of A B. These
are, therefore, in the name of the United States, to command
you to levy on the goods and chattels of the said C D (excepting
such as the law exempts), and make sale thereof according to
law, to the amount of said sum and costs upon this writ. and
the same return to me within thirtv davs, to be rendered to
the said A B, for his debt, interests and costs.

Given under mv hand this dav of , 18-.• •
J. P., Justice of the Peace.

Form of Venire for a Jun.
•

Territory of Washington, County-ss.
To the Sheriff or any Oonstable of said Oounty:
In the name of the United Statf'!": you are hereby com

manded to summon six good and lawful men of your county,
to be and appear before the undersigned, one of the justices
of the peace in and for said county, on the day of .
18 , at - o'clock in the noon of said day. at hi!'; oroce
in , to make a jury for the trial of a civil action, between
A B, plaintiff. and 0 D, defendant, and have you then and
there this writ.

Given under mv hand this dav of . 18-.• •
J. P., .Justice of the Peace.

Form of Executi.on Against the Body.

Territory of Washington, Oounty SS.

To the Sheriff or any Oonstable of said Oounty:
vYhereas, judgment against 0 D for the sum of - dol-

lars, and for dollars, costs of suit, was recovered on the
__ day of , 18-, before the undersigned, one of the jus·
tices of the peace in and for said county, at the suit of A B,
and 3n execution against his property returned unsatisned;
these are, therefore, in the name of the United States to com
mand you to take the body of the said 0 D, and him ('onyey
and deliver to the keeper of the jail of said county, who is
hereby commanded to receive and keep the said C D in safe
custody in prison, until the aforesaid sum, and all legal ex-
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penses, be paid and satisfied, Qr until he be discharged there
from by due course of law; and of this writ make due return
within thirty days.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Execution Against Principal and Surety, After Ex
piration of Stay of Execution.

Territory of \Vashington, County of ,1313.

To the Sheriff or an.)' Constable of said County:
\Yhereas, judgment against C D for the sum of dol-

lars, and for dollars, costs of suit, was recovered on the
-- day of ,18, before the undersigned, one of the jus-
tites of the peace in and for said county, at the suit of A B;
and whereas, on the day of ,18, E F became surety
to pay said judgment and costs, in month from the date of
the judgment aforesaid, agreeably to law, in the payment of
which the said C D and E P have failed; these are, therefore,
in the name, etc., (as in the common form.)

Form of Order in Replevin.
Territory of 'Washington, County of ,1313.

To the Sheriff or any Constable of said County:
In the name of the United States, you are herehy com·

manded to take the personal property mentionl?d aJld de
~cribed in the within affidavit, and deliver the sallle to the
plaintiff, upon receiving a proper undertaking, unless before
such deliver.)', the defendant enter into a sufficient undertak
ing for the delivery thereof to the plaintiff, if delivery be ad
judged.

Given undf>r mv hand this dav of , 18-.'• •
J. P., Justice of the Peace.

Form of a Writ of Attachment.

Territory of 'Vashington, County of ,ss.
To the Sheriff or any Constable of said County:
In the name of the United States, you are commanded

to attach, and safely keep, the goods and chattels, moneys,
effects and credits of CD, (excepting such as the law exemptR),
or so much (thereof) as shall satisfy the sum of dollars,
with interest and cost of suit, in whosoever hands or posses
sion the same may be found in your county, and to provide
that the goods and chattels so attached may be subject to
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further proceeding thereon, as the lawrequires; and of this
writ make legal service and due return.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Summons in Forcible Entry and Detainer.

Territory of Washington, County of ,-ss.
T~ the Sheriff or any Constable of said County:
Whereas, A H, of , hath exhibited unto the under-

signed, one of the justices of the peace in and for the said coun
ty, a complaint against (; D, for a forcible entry and detainer of
the following premises, to-wit: You are hereby cOlUmanded
to summon the said C D, if he be found in your county, to ap
pear before the undersigned, on the day of , ] 8-, at
- o'clock in the noon, at his office in , then and there
to make answer to, and defend against the complaint afore
said. And :you are also hereby commanded to serve a copy of
the said complaint on the said C D, and upon this "Tit make
due return with your doings thereon.

Given under my hand this day of , 18-.
J. P., Justiee of the Peace.

Form of Writ of Restitution in Forcible Entry and Detainer.

Territory of "'ashington, Count.)' of ,ss.
To the Sheriff Oi' any Constable of said County:
Whereas, A B did make complaint in writing to the under

signed, a justice of the peace in and for said county, against C
D of the said county that he had been guilty of a forcible entl',Y
and detainer of a certain tract of land (or other possessions,)
of the said A B: And whereas, a jury was empanneled and
sworn to enquire of said complaint, and did return their ver
dict that the said (; D was guilty of a forcible entry and de
tainer of the following described tract of land, to-wit: (Here
describe the premises of which the defendant is found guilty
of forcibly entering and detaining); And whereas, judgment
was entered thereon by said justice, and that the said A B
should have restitution of the premises; therefore, in the name
of the United States, you are hereby commanded to cause the
said C D to be removed forthwith from the premises afore
said, and that the said A B have peaceable restitution of the
same, and also that you levy of the goods and chattels of C D
found in your county, the sum of dollars, being the
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amount of costs on the trial aforesaid, together with dol
lars for this writ, and also your own fees, and make return of
this writ within thirty days next after the date thereof.

Given under my hand this day of ,18.
. J. P., Justice of the Peace.

Form of Undertaking for Arrest.

Whereas, an application has been made by A. B, plaintiff,
to J P, one of the justices of the peace in and for county,
for a warrant to arrest C D, defendant, founded upon an affida
vit of the said plaintiff, setting forth that C D, (here state the
cause for the arrest); Now, therefore, we, A. B, plaintiff, and
E F ,acknowledge ourselves bound to C D, in the sum of -
dollars, to pay all costs that may be awarded to the said de
fendant, and all damages which he may sustain by reason of
the arrest, not exceeding t1le sum of dollars.

Dated this day of ,18. A. B, E F.

Form of Undertaking in Replevin.

'iYhereas, A. B, plaintiff, has commenced an action before
J P, one of the justices of the peace in and for county,
against C D, defendant, for t1le recovery of certain personal
property, mentioned and described in the affidavit of the plain
tiff, to-wit: (Here set forth the property claimed.) Now, there
fore we, A. B, plaintiff, E F and G H, acknowledge ourselves
bound unto C D in the sum of dollars, for the prosecu
tion of the action for the return of the property to the defend
ant, if return thereof be adjudged, and for the payment to him
of such sum as may for any cause be recovered against the
plaintiff.

Dated the day of ,18.
A B, E F, G H.

Form of Vndertaking in Attachment.

'iYhereas, an application has been made by A B, plaintiff;
to J P, one of the justices of the peace in and for county,
for a writ of attachment against the personal property of C
D, defendant; Now, therefore, we, A B, plaintiff, and E F
acknowledge ourselves bound to C D in the sum of dol
lars, that if the defendant reCO\f~r judgment in this action,
the plaintiff will pay all costs that may be awarded to the de~

fendant, and all damages which he may sustain by reason of
the said attachment and not exceeding the sum of dollars.

Dated the day of ,18. A. B, E F.
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Form of Undertaking to Discharge Attachment.

W~ere~s,a writ of attachment has been issued by J P, Oue
of the JustIces of the peace in and for county, against
the personal property of C D, defendant, in an action in which
A B is plaintiff; Now, therefore, we, C D, defendant, E F,
and G H, acknowledge ourselves bound unto J K constable,
in the sum of dollars, (double the value of th~ property),
engaging to delivel' the property attached, to-wit: (Here set
forth a list of articles attached,) or pay the value therE:of to
the sheriff or constable, to whom the execution upon a judg
ment obtained by plaintiff in the aforesaid action may be is
sued.

Dated this day of ,18-. C D, E F, G H.

Form of Undertaking to Indemnify Constable on Claim of
Property by a Third Person.

Whereas, L M, claims to be owner of, and have the t'ight
to possession of certain personal property, to-wit: (Here de
scribe it) which has been taken by J K, constable in coun
ty, upon an execution by J P, justice of the peace in and for
the county of , upon a judgment obtained by A B, plain
tiff, against C D, defendant; Now, therefore, we, A B, plain
tiff, E F, and G H, ackno.wledge ourselves bound unto the
said J K, constable, in the sum of dollars, to indemnify the
/:laid J K against such claim. A B, E F.

CHAPTER XVII.

Criminal J Ul'isdictioll.

Sec. 171. The jUl'isdiction of justiees of the peace
in criminal prosecutions, shall be co-extensive with their re
spective counties, and they shall have concurrent jurisdiction
with the district courts in affrays, assault and battery, viola
tion of estray laws, obstructions of highways and bridges,
charging extra tolls at ferries and bridges, neglect of roads by
supervisors, public indecency, having obscene books, pam
phlets for exhibition or otherwise, forcible entry and detainer,
malicious trespass, and in cases of petit larceny and publiu
nuisance, and on conviction, shall have power to fine the per
son so offending, in any sum not exceeding one hundred dol
lars.

Sec. 172. Any justice shall, on complaint on oath
in writing before him, charging any person with the commis·
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sion of any crime or misdemeanor, of which he has jurisdic
tion, issue a warrant for the arrest of such person, and cause
him to be brought forthwith before him for trial.

Sec. 173. Where any offense is committed in view of
any justice he may, by verbal direction to any constable, or if
no constable be present, to any citizen, cause such constable or
citizen to arrest such offender, and keep him in custody for
the space of one hour, unless such offender shall sooner be
taken from such custody by virtue of a warrant issued on
complaint on oath. But such person so arrested, shall not be
confined in jail, nor put upon any trial, until arrested by virtue
of such warrant.

Sec. 174. On the return of any warrant issued by him, it
shall be the duty of the justice to docket the cause, and un
less continuance be granted, forthwith to hear and determine
the cause, and either acquit, convict and punish, or hold to
bail the offender, if the offense be bailable and prove to be one
which should be tried in the district court, or in default of
bail, commit him to jail, as the facts and law may justify.

The prisoner or the Territory may demand a jury,
which may be empanneled an sworn as in civil cases, or
he may be tried by the justice.

Such justice or jury. if they find the prisoner
guilty, shall asses's his punishment, or if in their opinion
the punishment they are authorized to assess, is not adequate
to the offense, they may so find; and in such case, the justice
shall order such defendant to enter into recognizance to ap
pear at the next term of the court, having jurisdiction thereof,
and shall also recognize the witnesses, and proceed as provided
by the act regulating criminal proceedings in like cases.

The defendant may plead guilty to any offense
charged, but no justice shall assess a fine or enter a judg
ment thereon until a witness or witnesses have been ex
amined, to state the circumstances of the transaction; and he
shall have power either to enter judgment and assess a fine,
or order the defendant to enter into recognizance to appear
at the next term of the district court; and where the offense
charged is an injury to the person or property, the party in
jured in person or property must be present and examined as a
witness, unless prevented by sickness, or beyond the reach of
process.

Sec. 175. In all cases arising under this act, it shall
be the duty of the justice of the peace to summon the injured
party. and all others whose testimony may be deemed mater
ial, as witnesses at the trial, and to enforce their attendance
by attachment if necessary.
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Sec. 176. Continuance may be granted either on
application of the prisoner, or the prosecuting' attorney, or
prosecuting witness, under the same rules as in civil cases;
the cost of such continuance shall abide the event of the prose
cution in all cases and the justice shall recognize the defend
ant and the witnesses to appear from time to time, in the same
manner as is provided in other criminal examinations before
h~. .

In all cases of conviction, under the provisions
of this act, the justice shall enter judgment for the
fine and costs against the defendant, and may commit him to
jail to be placed at hard labor until the judgment is satisfied,
or. the payment thereof be secured, and further proceedings
therein shall be had as in like cases in the district court.•

Every defendant may stay the execution for the
fine and costs for thirty days, by procuring sufficient
sureties, to be approved by the justice, to enter into recogni
zance before him for the payment of the fine and costs; the
entry of such recognizance shall be made on the docket of the
justice, and signed by the suretis, and shall have the ~mme ef·
fect as a judgment, and if the same be not paid in thirty days,
the justice shall proceed as in like cases in the district court,

Sec. 177. Every person convicted before a justice of the
peace of any offense, ma,y appeal from the sentence within ten
days thereafter, to the probate court then next to be held in
t~e same county, and such appellant shall be committed to
abide the sentence of said justice, until he shall recognize to
ine Territory in such reasonable sum, with such sureties as
said justice shall require, with condition to appear at the court
appealed to, and there to prosecute his appeal, and to abide
the sentence of the court thereon, and in the mean time to
keep the peace, and be of good behavior'. The justice shall
also recognize the witnesses, or if they are not present. en
dorse their names on the copy of proceeding.
. Sec. 178. The. justice, on such appeal, shall make a

copy of the conviction and other proceedings in the case, and
transmit the same, together with the recognizance and an abo
stract bill of the costs, to the clerk of the court appealed to,
who shall issue a subpoena for the witnesses, if they are not
under recognizance.

Sec. 179. The appellant shall not be required to
advance any fees in claiming his appeal, nor in prosecuting
the same; but if convicted in the appellate court, or if sen·
tenced for failing to prosecute his appeal, he may be required,
as a part of the sentence, to pay the costs of prosecution. If
the appellant shall fail to enter and prosecute his appe~1 he
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shall be defaulted on his recognizance, if any was taken, and
the district court may award sentence against him for the of
fense whereof he was convicted, in like manner as if he had
been convicted thereof in that court; and if he be not then
in custody, process may be issued to bring him into court to re
ceive sentence.

Sec. 180. It shall be the duty of every justice, on
the first Mondays in January and July in each year, and on
going out of office, to pay over to the treasurer of his county
all money he may have received on account of fines and all
fees which may have remained unclaimed in his hands for
twelve months; and he shall, at the same time, deliver to such
treasurer a statement in writing, showing by items the sources
from which such money was derived, and shall append thereto
an affidavit that he has received no other money for fines, not
before paid over to such treasurer, and has no other fees un·
claimed for twelve months, in his hands; and the treasurer's
receipt therefor he shall file with the auditor, who shall give
him a quietus.

CHAPTER XYIII.

Forms of Proceedings in Criminal Cases.

8ec. 181. The following- or equivalent forms may
be used by justices of the peace in criminal proceedings under
this act:

Form of "'arrant.

Territory of 'Vashington, County, ss.
To the Sheriff or any Constable of said County:
'Vhereas, A B, has this day complained in writing under

oath to the undersigned, one of the justices of the peace in
Ilnd for said county, (that on the day of ,18, at-
in said county,) (here insert the substance of the complaint,
whatever it may be.) Therefore, in the name of the Fnited
States, you are commanded forthwith to apprehend the said
'C D, and bring him before me, to be dealt with according to
law.

Given under my hand this day of ,18 .
.J P. Justice of the Peace.
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Form of Seach ",Varrant.

Territory of Washington, Oounty,-ss.
To the Sheriff or any Oonstable of said Oounty:
Whereas A B has this day made complaint on oath to the

undersigned, one of the justices of the peace in and for said
county, that the following goods and chattels, to-wit (here de
scribe them,) the property of the said A B, have been within
-- days past, or were on the day of by some per
son or persons unknown, stolen, taken and carried away out
of the possession of the said A B, in the county aforesaid: and
also that the said A B verily believes that the said goods or a
part thereof, are concealed in or about the house of C D, in
said county, (describe the premises to be searched.) There
fore, in the name of the United States, you are commanded
that with the necessary and proper assistance you enter into
the said house, (describe the premises to be searched,) and then
diligently search for the said goods and chattels; and if the
same, or any part thereof, be found on such search, bring the
same. and also the said 0 D, forthwith before me, to be dis
posed of according to law.

Given under my hand this - day of ,18.
J P, Justice of the Peace.

Form of Oommitment Where Justice on the Trial Shall Find
That He Has Not Jurisdiction in the Oase.

'rerritory of Washington, County, ss.
To any Constable, and the Keeper of the Jail of said

Oounty:
Whereas, 0 D of etc., has been brought this day be-

fore the undersigned, one of the justices of the peace in and
for said county, charged on the oath of A B with having on the
--day of , 18 , in said county, committed the offense of,
(here state the offense charged in the warrant,) and in the pro
gress of the trial of said charge, it appearing to the said jus
tice that the said 0 D has been guilty of the offense of, (here
state the new offense found on the trial,) committed at the time
and place aforesaid; and whereas, the said C D has failed to
give bail in the sum of dollars, for his appearance to an
swer at the next term of the district court, as required hy me;
therefore, in the name of the United States, etc., (as in the last
form,) to receive the said 0 D into your custody in the said
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jail, and him there safely keep until he be discharged by due
course of law.

Given under my hand this , day of ,18.
J P, J usti ce of the Peace.

Form of Warrant to Keep the Peace.

Territory of Washington, County, ss.
To the Sheriff or any Constable of said County:
'Vhereas, A B has this day complained in writing under

oath, to the undersigned, one of the justices of the peace in
and for said county, that he has just cause to fear, and does
fear C D, late of the said county, will (here state the threatened
injury or violence, as sworn to.) Therefore, in the name of the
United States, you are commanded to apprehend the !.'laid C
D, and bring him forthwith before me, to show cause why he
should not give surety to keep the peace and be of good be·
havior towards all people of this Territory, and the said A B
especially, and further to be dealt with according to law.

Given under my hand this day of ,18.
J P, Justice of the Peace.

Form of Commitment upon Sentence.

United States of America, Territory of Washington SSe

To any Constable, and the Keeper of the County Jail of
said County:

\Yhereas, at a justice's court held at my office in said
county, for the trial of C D, for the offense hereinafter stated,
the said C D was convicted of having on the day of 1

18 ,in said count:r, committed, (here state the offense) and
upon conviction the said court did adjudge and determine
that the said C D should be imprisoned in the county jail of
said county, for days; therefore, you, the said constable,
are commanded in the name of the united States, forthwith
to convey and deliver the said C D to the Raid keeper; and
you, the said keeper, are hereby commanded to receive the said
C D into your custody in said jail and him there safely keep
until the expiration of said days, or until he shall thence
be discharged by due course of law.

Dated this dav of . 18 .• •

J P, Justice of the Peace.

Form of Certificate of Conviction.

Territory of Washington, County of ss.
At a justice's court, held at my office in said county before
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me, one of the justices of the peace, in and for said county for
the trial of C D, for the offense hereinafter stated, the said C
D was convicted of having on the day of , 18-, in
said county committed, (here insert the offense) and upon con·
viction, the said court did adjudge and determine that the
said C D should pay a fine of dollars, (or be imprisoned
as the case may be,) and the said fine has been paid to me.

Given under my hand this day of , 18-.
J P, Justice of the Peace.

Form of an Execution.

Territory of Washington, County,-ss.
To the Sheriff or any Constable of said County:
Whereas, at a justice's court held at my office in said

county for the trial of C D for the offense hereinafter stated,
the said C D was convicted of having on the day of ,
18 ,in said county, committed, (here state the offense), and
upon conviction the said court did adjudge and determine that
the said C D should pay a fine of dollars, and dol
lars costs; and whereas the said fine and costs have not been
paid; these are therefore, in the name of the United States, to
command you to levy on the goods and chattels, etc., as in
execution in civil cases.

Passed January 31, 1860.

AN ACT

To Regulate Fees and Costs.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

. Section 1. That the fees and compensation of the sev
eral officers and persons hereinafter named, shall be as fol
lows, to-wit:

For Clerks of the Supreme and District Courts.

1st. For filing declaration, petition, plea, demurrer affi
davit, exhibit or other paper, in each cause, each ....$ 10

For issuing capias, attachment, execution, certiorari, su-
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50

50
25
15
15

25
25
25
25

20

1 00
25

each.. .. .. .. .. . .. .. .. .. .. .. .. ..

persedeas, habeas corpus, information, mandate, writ
of error or replevin and for any other original writ,

For entering each writ .
For issuing writs of venditioni exponas or order of sale,

every hundred words .
For entering appearance of either party, personally or

by attorney, charged but once .
For entering sheriff's return on any wdt, for every folio
For docketing appeals from justices' of the peace court
For docketing each cause, to be charged but once .
For writs for each special venire for jurJ, charged in

each cause tried.................. . .
For receiving panel and swearing jury .
For swearing witnesses, each.................. . .
For entering claim for each witness for their attendance
For endorsing on sheriff's deeds, the following: "Pre·

sented and entered in book of levies," an certifying thE- .
same as required by law 1 00

For entering judgment, recognizance, special rule, con
tinuance, discontinuance, retraxit, rule of reference,
allowance of writ of habeas corpus, confession of judg·
ment, default or consent, rule or plea, notice of appeal
to supreme or district court, each .

For entering surrender of principal by bail, exonerating,
canceling bail bond, discharge of recognizance, issue
joined, motion, non-suit, report of referees, judgment
upon any issue of law or fact, or on any report of ref·
erees, appeals from inferior courts, appeals to higher
courts. and acknowledgments.......... .. 50

For taking affidavits, each.............. 25
For certifying affidavits with sealed attachments, each. 1 00
For writing affidavits, per folio of one hundred words. . 25
For taking depositions, per folio. . . . . . . . . . . . . . . . . . . . . . 20
For issuing subpoenas, one or more names. . . . . . . . . . . . 50
For calling and swearing talesman, each. . . . . . . . . . . . . . 15
For giving order to each juror for his attendance. . . . . . 50
For approving bonds, including justification 1 00
For copying papers, per folio....................... 20
For certificate and seal. . . . . . . . . . .. . 1 00
For entering a declaration of intention to become a citi·

zen of the United States.......................... 1 00
For certificate of such entry under a seal of the court.. 2 00
For entering the final admission of an alien to the rights

of citizenship. and for a certified copy thereof, under
the seal of the court 3 00
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For Sheriff.

20words. . . . . . .. . .

2nd. For the service of every summons and complaint,
and return thereof on each defendant, besides mileage 1 00

For levying each writ of execution on real or personal
property, besides mileage.................. 1 00

For levying each writ of attachment on real or personal
property, besides mileage 0 ••••• o' •• 0 ••••• 0 1 00

For service of capias ad satisfaciendum upon the body
of each defendant named in the writ 0 •• 0 ••• 0 ••••• o' 1 00

For every bail bond ... 0 • 0 •• 0 0 ••• 0 •••••••• 0 •• • 0 • • • •• 1 00
For serving writ of possession without the aid of the

county, besides mileage. 0 •• 0 •• 0 ••• 0 0 0 •• • 0 •••••••• , 2 00
For serving writ of possession with the aid of the coun-

ty, besides mileage ... 0 •••• 0 •• 0 •• 0 •••• 0 •• 0 •••• 0 • •• 3 00
For executing writ of inquiry and returning the same

'th' . 't o 2 00WI InquIsl Ion. . . . . . . .. . .
For cop~' of any complaint, notice. writ or process nec

essary to complete a service, for each one hundred

For serving and returning subpoena to witness, besides
mileage, for each person therein named. 0 •••• 0 •••••

For summoning each grand and petit juror, besides mile·
age. . . . . . . . . . . .. .

40

Percentage on all moneys actually made and paid to the
sheriff on execution or order of sale, under one thou
sand dollars, two per centum.

Percentage on all sums over one thousand dollars, one
per centum.

For serving declaration in ejectment and return, besides
mileage. . . . . . . . . . . . .. . . 1 00

10

•

6 00

1 00
For calling j ory 0 0 • 0 • • • • • • • •• • ••••••••••••• 0 •• 0 ••••

For callin~ each witnesses 0 ••• 0 ••• 0 0 • 0 • 0 ••• 0 0

For bringing up a person on a writ of ha beas corpus, be·
sides mileage 0 •••• 0 o. 0 0 • 0 •••••••• 0 • • •• • • • • • • • • •• 1 00

For each day's attendance on anv court of record 0 0 • •• 3 00. -~ ~

For posting. each notice. besides .. mileage .... o. 0·. • • • • • 50
For executing a sentence of death .. 0 ••••••••• 0 •••••• 50 00
For each mile necessarily traveled in going to and reo

turning from the county seat to the place of service ..

age. . . . . . . . . . . . .. .... o. • • • •• ••••••••••• °
0

••••• ••

For making a deed of land sold on execution, decree or
order of court, to be paid by the grantee .. 0 ••••• 0 •• 0

For serving scire facias for each defendant, besides mile-
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Fees of Judge of Probate.

3rd. For gra:q.ting letters of administration , 1 00
l!'or probate of will or testament , 1 00
For granting letters testamentary................... 1 00
For granting letters testamentary, when the same are

. .. .. . . .. . . . .. ..

contested. .. .. . . .. . . .
Taking bonds in any case .
Hearing complaints against spendthrifts and lunatics ..
Appointing guardian............ . .
Decree of settlement of an estate .
Decree of settlement of an estate when contested .
Order of distribution.............. . .
Examining inventory of appraisement or return of sale

an d filing the same in ottice, each .
Every writ or process under seal .
Each order of court on record .
Examining accounts, each one hundred words, counting

two figures for a word ; .
"Tarrant to appraise or divide an estate .
Issuing commission........... . .
Allowing an appeal .
Assigning dower in real estate .
Assigning personal estate to widow .
Refusing letters of administration or probate of will,

to be paid by the losing pa rty .
For every continuance when asked by a party .
Order for partition of real estate .
Allowing reports on the accounts of executors or ad-

ministrators. . . . . . . . . . .. . .
Extending letters of administration .
Decree respecting the probate of will or codicil .
Filing each paper. . . . . . . . . .. . .
Administering an oath.............. . .
Recording all papers required by law to be recorded, for

each one hnudred words ~ .
Order of apportionment of an insol,ent estate among the

creditors .•
Acknowledgment with seal........... . .
Entering appointment of executors, administrators or

guardians, or other appointment necessary .
Issuing letters of guardianship .
For hearing each contested case, to be taxed as costs

against the party in default .
Issuing citations to executors, administrators and

guardians " .. ..

3 00
1 00
5 00

75
1 00
2 00
1 00

75
50
50

25
75

1 00
25

1 00
1 00

2 00
50

1 00

50
50

1 00
10
15

20

2 00
75

50
75

5 00

50
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Copies of papers and records, each one hundred words. . 20
Provided, 'l'hat no probate judge in t~is Territory shall

hereafter receive any compensation per diem for his senices
from the county: And vrovided further, That in the county
of Walla Walla the probate judge of said county shall be
paid out of the county treasury of said county, an annual sal
ary of seven hundred dollars in lieu of all fees above allowed.
and that the fees above provided shall be collected by the
probate judge, and by him be paid in kind over to the county
treasurer of said county for the general fund, and take dupli
cate receipts therefor, one of which shall be filed with tht'
eountv auditor of said count"\'.• •

1 00
1 OU

5U

For ,Justices of the Peace.

For issuing notice .
For issuing warrant in criminal cases .
For taking recognizance of bail, including justification ..
For committing to jail .
For everJ' subpoena.............. . .
For each name in subpoena after the first .
For entering judgment on trial .
For entering judgment of confession on default. .
For each folio of certified copy of proceedings, or appeals

certiorari or otherwise.............. . .
For every adjournment at request of either party .
For swearing witnesses, jurors or arbitrators, each .
For issuing writ of attachment .
F-or scire facias. . . . . . . . . . . . . . . . .. . .
For entering discontinuance or .satisfaction .
For taking acknowledgements of deeds or other instru-

ments .
For venire of jury .
For writ of restitution .,

For takin~ affidavits, each .
For attending with clerk of county commissioners at the

opening of polls, per diem .
For issuin~ writ of replevin : .
For filin~ each paper in a cause .
For approvin~ a bond, including justification .
For administerin~ an oath .
For taxing costs in any cause .
For taking depositions, for each. folio .
For making certified copies of any proceedings in his

court. or before him, for each folio .
For solmenization of marriages and making return there-

o·f . . . . . . . . . . .. .

--

10
50
5U

<)._u
50
15

1 00
1 00

5lJ

50
1 00
1 00

')_0

3 00
,...-,.-)
15
5f)
15
50
20

20

:i no
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For County Auditors:

4th. :For making out assessment roll to count)'
assessor, for each quire such roll may contain $10 00

For m.aking out original tax duplicate, for each one hun·
dred words such duplicate may contain, counting ev-
ery two figures as a word, excluding calculations. 0 • 25

For m.aking out exhibits of receipts and expenditures of
county for past year, for each one hundred words,
counting every two figures as a word, excluding cal·
culations. .. .. . . . . . . .. .. .

For each settlement of his accounts, or of any other
officer with the county 0 •••••••• 0 0 • 0 •••••••• 0 •••••

For filing each paper, exhibit or necessary document
connected with the duties of his office , .

For attending each regular and special term of the board
of county commissioners, per diem ... 0 0 • 0 ••••• 0 ••••

For recording proceedings of board of count,Y commis-
sioners, for each one hundred words 0 •• 0 •••••••••••

For each order drawn on county treasurer 0" ••••

For copy of an order drawn upon the order of the board
For drawing each receipt 0 0 0 0 •• 0 •• 0 ••••• 0 ••••••••• 0 0

For each notice delivered to the sheriff for general or
special election .... 0 0 •• 0 •• • ••• 0 • • • ... •• • •••• 0 •• 0 •

For opening and examining election returns and making
abstract of votes and copies thereof, per diem ..... 0 •

For each certificate of election to be paid by the county
For each order for view of road 0 •••••• 0 • 0 0 • 0 0 0 •

For taking bonds of county offieers and all other persons
required by the board or by law to give bonds, each ..

For administering an oath ... 0 ••• 0 0 ••••••••••••• 0 0 • 0 •

For each bond executed by the count,Y commissioners to
purchaser of county property, and other purposes ....

For each deed executed boY county commissioners. 0 • 0 0

For each poll book deli,ered to sheriff or judges of elec o

t ion. .. .. . . .. . . .. . . .. .. ..

25

1 00

10

3 00

20
20
50
10

50

3 00
50

1 00

1 00
15

2 00
3 00

1 00
For filing each bond, oath, receipt, bill, ordf'r, appoint·

Illent and petition, report, resignation, deed, affida,it,
and all other papers required to be put on file. 0 • • • • • 10

For issuing each license under seal, to grocery, tavern,
ferry, or to peddlers, showmen. or managers or owners
of circuses, and all other business, to be paid by tht>
party to whom granted 0 0 •••• 0 •• 0 ••••••••••••••••• 1 00

For entering license on record ... 0 0 • 0 ••••• 0 0 • • • • • • • • • 25
For entering the approval by county commissioners of

licenses granted in vacation in each case, to be paid by
applicant 0 1 00
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For notifying clerk of district court of the selection of
grand and petit jurors, each list...... . . . . . . . . . . . .. 1 00

For all writs ordered issued by the board required by
law, the same fees as are allowed the clerk of the dis-
trict oourt for similar services.

For reading and entering petition for view of road, to be
paid by petitioner. . . . . . . • . . . . . . . . . . . . . . . . . . . . . . .. 1 00

For reading and entering remonstrance against view of
road 'Or petition for damages, each to be paid by re-
monstrants 1 00

For reading and entering report of road viewers. . . . . . . 50
For entering appointment of road viewers. . . . . . . . . . . 50
For notifying justice of the peace or county commission-

ers to attend at the opening and examination of elec-
tions returns, each............................... 50

For certifying copy of commissioners' proceedings or
parts thereof, for each one 4undred words, to be paid
by the party requiring such copy. . . . . . . . . . . . . . . . . . . 20

For filing each deed or instrument of writing for record 10
"or making final settlement of any account with the

county, per folio...................... . . . . . . . . . . . 20
For each certificate as recorder of liens on record against

the property of any person. . . . . . . . . . . . . . . . . . . . . . . . 50
The fee of a county auditor for issuing a license of mar

riage, and recordil'lg a certificate of the performance
of the marriage ceremony shall be $2.50, which fee
shall be paid at the time the license is issued, by the
party applying for the same.

For Constables.

For serving complaint and notice on each defendant, be-
sides mileage........... 1 00

For service and return of a cpaias or warrant, besides
mile'a.ge. . . . . . .. 1 00

For committing to prison, besides mileage , 1 00
For serving an execution on goods, besides mileage , 1 00
For every day's attendance upon any court of record.. 3 00
For summoning jury before justice of the peace 1 50
F'or each mile necessarily traveled in going to and re-

turning from the court to the place of service. . . . . . . 20

For County Commissioners.

5th. For 'Service per diem, besides mileage. .. . . . . . . .. 3 00
Mileage going to the county seat, for each mile traveled. 15
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Jurors.

Each grand and petit juror shall be allowed for each
day's attendance on a court of record, if not a tales-

471

man. . . . . . . . . .. 3 00
(including pay received from the United States, for
every mile to and from the seat of justice.)

TalesIllan serving as a petit juror, each trial, when he
may be detained more than one day, per diem. . . . . . .. 3 00
tincl uding any pay received from the United States.)

For every day's attendance upon justice of the peace
courts, besides mileage. . . . . . .. 2 00

For serving on inquest 2 00
Mileage each way, per mile......................... 10

\yitnesses.

issory note . .
6th. :B~or ever.y protest of a bill of exchange or prom·

Mileage each way . • • • • • • • • • • • • • • • • • • • • •

2 00
10

Notary Publi()
Sec. 6. For every protest of a bill of exchange or

proll1issorJ note .
Attesting any instrument of writing and seal .
Noting a bill of exchange or promissory not for non-ac-

ceptance or non-pa,Yment............ . .
Taking acknowledgment of an'y legal instrument. .
Itegistering protest of bill of exchange or promissqr,Y

note .
Certifying an affidavit, and all other certificates under

2 00
1 00

1 00
1 00

1 50

sea1.. .. . . . . . .. 1 00
I<~ach oath or affirmation, without seal. . . . . . . . . . . . . . . . 50
Being present at demand, tender or deposits, and notin~

the same, besides mileag-e at tt'll cents per mile. . . .. 1 00
,"or any instrument of writing drawn by a notary public,

for each one hundred words. . . . . . . . . . . . . . . . . . . . . . . 50

Coroners.

7th. For each inquest he Ulay held besides mileage 10 00
age 1000

\Vhen performing the duties of sheriff he shall receive
the same fees as sheriffs are entitled to receive for
services performed.

For drawing all necessary writings, each one hundred
words. . . . . . . . . .. 20
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POl' issuing ,enire... . . . . .. 1 00
Sec. 2. The clerk of the county commissioners

shall, in all cases where his feel-! MI.· paid /JUt of the county
treasury, be paid by order of !;u ill t01fl1lJ issioners, who shall
be satisfied of the correctnesH ,Jf hil' at/:ount, and the same
shall be authenticated bv hi", !Ill til ;11H] filed with the countyw •

treasurer.
Sec. 3. All officers shall, when requested so to

do, make out a bill of tlll~j, f~~t·s in every case, and for any
sef\ices, specifying eadl r';11'1 il:u la t item thereof, and receipt
the same when it is paid; wlJic:h bill of fees shall always be
subject to examinati'l/l ,llId tOlTection by the several courts;
and any officer wbll ) .Iu;;('i' ot' declines to comply with the
requirements of fIJi, ;•• dioll shall forfeit his fees in every
case.

Sec. 4. All acts and parts of acts in conflict herewith
are hereby repealed, and no fees or compensation for sery
ices not provided for herein, shall be received or demanded,
except as hereinafter provided, unless soine special existing
law provides for the payment of such services, and if such
law exists, then he shall be entitled to receive snch com
pensation as therein provided; it being the true intent and
meaning of this act to supersede and operate instead of laws
or parts of laws heretofore enacted.

Sec. 5. Each and every officer who shall be called
on or required to perform service for which no fees '1l'.I,!

pensation are provided for in this a.ct, shall be allowed h·es
similar and equal to those allowed him f'Or servil:h~ "1' the
same kind for which allowance is made herein.

Sec. ·6. All officers and other persons entitled by the
provisions of this act to charge mileage, shall charge at the
rate of ten cents per mile, and only for the distance actually
and necessarily traveled, and in no case shall constrnctiYe
mileage be allowed. '

Sec. 7. This act to take effect 'and be in force from and
after its passage.

Passed .Jan nary 17, 1861.
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AN ACT

473

Relating to Justices of the Peace and Oonstables, and the
Practice Before Justices of the Peace.

CHAPTER _ 1.

Of Justices.

lie it enacted oy the Legi::;latiw Assembly or tue Territuq
of Washington:

Section 1. That the qualified voters of each election
precinct, in the several organized counties of this Territory,
shall at the time and place of holding the annual election, elect
one or m.ore justices of the peace.

Sec. 2. Each precinct shall be entitled to one jus
tice of the peace, but the board of county commissioners, at
the time of organizing such precinct, or at any time after·
wards, m.ay, if they deem proper, authorize an additional jus·
tice of the peace to be elected therein.

Sec. 3. No person shall be eligible to the office
of justice of the peace who is not a qualified voter, and who
has not been a resident of the coun(y in which he is elected
six months next preceding his election; nor shall any sheriff,
coroner, or clerk of the district court be eligible to, or hold
such office.

Sec. 4. The election of justice of the peace shall
be conducted, and return of such election made in the same
manner, as other elections; and every person duly elected,
shall be entitled to a certificate of election, and shall take an
oath of office; which oath shall be endorsed on the back of the
certificate of election, and, together with the certificate, filed
in the office of the clerk of the district court for the proper
county.

•
Sec. 5. Every person elected a justice of the peace,

shall, at the time of filing his oath of office in the office of the
county auditor, enter into a bond with the board of commis
sioners of the proper county, with two or more sureties, reRi
dents of the county, to be approved by the said auditor, in the
sum of five hundred dollars, conditioned that he will faith·
fully pay over, according to law, all moneys which shall come
into his hands by virtue of his office as justice of the peace.
Said bond may be in the following form:

Know all men by these presents, that we, J. P., A. B. and
C. D. are held and firmly bound unto the board of county com·
missioners of the county of , in the Territory of \Vash·
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ington, in the sum of five hundred dollars, for the payment
of which we jointly and severallJ bind ourselves, our heirs,
executors and administrators.

Sealed with our seals; dated this day of , A. D.
18i-.

'Vhereas, the said J. P. has been duly elected a justice of
the peace, in and for the precinct of , in the county of ,
--, A. D. 18 . Now the condition of the above obli~ation

is such, that if the said J. P. shall faithfully pay over, accord
ing to law, all moneys which shall come into his hands by vir
tue of his office as justice of the peace, then this obligation
shall be void, otherwise in full force. J. P., (L. S.)

A. B., (L. S.)
C. D., (L. S.)

Sec. 6. 8:1Ch bond shall be filed in the office of tht>
county auditor; and every person aggrieved by a breach of the
~ondition thereof, may, by an action upon the bond, have judg
ment against the justice and his sureties, for such sum as
he may show himself entitled to, with costs and interest at the
rate of twenty-five per cent. per annum; and upon any such
judgment stay of execution shall not be allowed.

Sec. 7. Every justice of the peace shall hold his
.office for the term of two years, and until his successor is
elected and qualified; and ever.r justice heretofore elected and
qualified, shall continue to act as such until his term of office
expires, and until his successor is elected and qualified.

Sec. 8. All vacancies existing in the office of justice of the
peace. whether happening by death. resignation or otherwise,
may be filled by appointment by the board of commissioneri'<
of the proper county. Every person so appointed shall hold
his office until the next election; and is required to qualify in
the same manner, as if he had been duly elected to the office
of justice of the peace, under the provisions of this act.

Sec. 9. The jurisdiction of justices of the peact>
elected in pursuance of the provisions of this act, shall be co
extensive with the limit~ of the county in which they are elected
or appointed; and no otiler or greater, whether said county he
attached to any other county for judicial purposes or not; but
every justice of the peace shall continue to reside in the pre
cinct for which he was elected, or apppointed, during his COll

tinuance in office.
Sec. 10. 'When a precinct shall be divided, and am

justice of the peace of the original precinct shall fall into th'e
new one, he shall continue to discharge the duties of jllstic('
of the peace until his term of office expires, and his successor
is elected and qualified.
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Sec. 11. If any justice of the peace shall die, re
sign, or remove out of the precinct for which he may be
elected, or his term of office be in any other manner tl~rmin

ated, the docket, books, records and papers apppertaining to
his office, or relating to any suit, matter or controversy, com
mittted to him in his official capacity, shall be delivered to the
nearest justice in the precinct, who may thereupon proceed to
hear, try and determine such matter, suit or controversy, or
issue execution thereon, in the same manner as it would have
been lawful for the justice before whom such suit or matter
was commenced to have done: Provided, That if there be no
other justice of the peace ill said precinct, such docket, books,
records ~nd papers shall be delivered to the county auditor,
who, on demand, shall deliver the same to a justice of said
precinct, when there shall be one qualified therein, who shall
exercise the same powers as though they had been originally
delivered to him.

Sec. 12. Every person whose duty it is to deliver
over the dockets, books, re'cords and papers as prescribed in
the last section, shall forfeit and pay, for the use of the county.
fifteen dollars for every three months' neglect to perform such
duty. which sum may be recovered at the suit of any person.

CHAPTER II.

Of Constables.

Sec. 13. At each general election, there shall be elected
b;y the qualied electors of each precinct in the several or
ganized counties of this Territory, as many constables as
there are justices of the peace elected, or authorized to be
elected, in such precinct.

Sec. 14. All vacancies existing in the offices of consta
ble, whether happening by death, resignation or failure to
elect, or otherwise, may be filled by appointment by the
board of commissioners of the proper county; and every per
son so appointed shall hold his office until the next elHtion.

Sec. 15. The election of constables shall be conducted,
and the return of such election made and certificates of
election issued, in the same manner as in elections of jus
tices of the peace.

Sec. 16. Every person elected or appointed a constable
shall. within twenty days after receiYing his certificate of
election, take an oath before an:v person authorized to ad
minister oaths, that he will support the constitution of the
L"nited States, and the laws of this TerritorJ-, and faWlfnlly
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discharge and perform the duth·g of 'his office as constable,
~coording to the best of his ability. Such oath shall be en
dorsed on th,e back of the certificate of election, or appoint
ment, and filed, together with the certificate, in the office
of the auditor of the proper county.

S~. 17. Every person elected or appointed to the office
of constable, shall, within the time prescribed for filing his
oath of office, enter into a bond to the proper county, with
two or more sureties, residents of the county, to be approved
by the county auditor, in the sum of one th'ousand dollars.
conditioned that he will execute all process to him directed
and delivered, and pay over all moneys received by him by
virtue of his office; and in every respect discharge all the
duties of constable according to law. The auditor shall en
dorse thereon his approval of the sureties therein named,
and shall file the same in his office.

Sec. 18. Any constable may within his county servE' any
writ, process or order, lawfully directed to him by any jus-
,tice of the peace, judge of probate, or coroner, and generall~

do and perform all acts by law required of constables.

CHAPTER III.

Jurisdiction of Justices of the Peace.

Sec. 19. The jurisdiction of all justices of the peace
shall be co-extensive with the limits of the county in which
they are elected, and no other or greater unless otherwise ex
pressly provided by statute.

Sec. 20. Every justice of the peace shall keep his
office in the precinct for which he may be elected, and not else
where; but he may issue process in any place in the count~·.

Sec. 21. No justice of the peace shall hold his
office in the same room with a practicing attorney, unless such
attorney shall be his law partner; and in that case, such part
ner shall not be permitted to appear or practice as an attorney,
in any case tried before such justice of the peace.

Sec. 22. Every justice of the peace elected in any
precinct in this Territory, is hereby authorized to hold a court
for the trial of all actions in the next section enumerated, to
hear, try and determine the same according to law; and for
that purpose, where no special provision is otherwise made by
law, such court shall be vested with all the necessary powers
which are possessed by courts of record in this Territory j and
all laws of a general nature shall apply to such justice's court~
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as far as the same may be applicable, and not inconsistent with
the provisions of this chapter.

Sec. 23. Every justice of the peace shall have jur
isdiction over, and cognizance of the following actions and
proceedings: .

. 1. Of an· action .arising on contract for the recovery of
money only, if the sum claimed do not exceed one hundred
dollars.

2. Of an action for damages for injury to the person, or
to the real property, or for taking, detaining, or injuring per
sonal property, if the damages claimed do not exceed one hun
dred dollars.

3. Of an action for a penalty, not exceeding one hundred
dollars.

4. Of an action upon a bond conditioned for the payment
of money, not exceeding one hundred dollars, though the pen
alty exceed that sum, the judgment to be given for the sum
actually due. When the payments are to be made by install
ments, an action may be brought for each installment, as it
shall become due.

5. Of an action on an undertaking or surety bond, taken
by him, if the amount claimed do not exceed one hundred dol
lars.

6. Of an action for the foreclosure of any mortgage, or
the enforcement of any lien on personal property, when the
debt secured does not exceed one hundred dollars.

7. Of an action for damages, for fraud in the sale, pur
chase, or exchange of personal property, if the damages claimed
do not exceed one hundred dollars.

8. Of an action for a forcible or unlawful detention of
lands, tenements or other possessions.

9. Of an action to try the right of occupancy or possession
to a mining claim.

10. To take and enter judgment on the confession of a
defendant, when the amount does not exceed one hundred dol
lars.

Sec. ~4. 'l'he jurisdiction conferred by the last section,
shall not however extend to the ciyil actions:

1. In which the title to real property shall come in ques-
tion. .

2. Nor to an action for the foreclosure of a mortgage,
or enforcement of a lien on real estate.

3. Nor to an action for false imprisonment, libel, slander,
malicious prosecution, criminal conversation, or seduction.

4. Nor to any action against an executor or administrator
as such.
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CHAPTER IV.

Commencement of _<\.ctions Service 'and Return of Process.

Sec. 25. Every justice of the peace shall keep a
docket in a well bound book, in which he shall enter:

1. The titles of all actions commenced before him.
. 2. The object of the action or proceeding, and if a SUIll ot
money be claimed, the amount of the demand.

3. The date of the notice and the time of its return; and
if an order to arrest the defendant be made, the statement of
the facts on which the order is issued.

4. The time when the parties, or either of them, appear,
or their non-appearance, if default be made.

5. A brief statement of the nature of the plaintiff's de
mand, and the amount claimed; and if any set-off be plt'aded,
a similar statement of the set-off, and the amount estimated,
and every motion, rule, order, and exception with the decision
of the court thereon.

6. Every continuance, stating at whose request, and for
what time.

7. The demand for a trial by jury, when the same is made,
and by whom made, the order for the jury, and the time ap
pointed for the trial and return of the jury.

8. The names of the jury who appear and are sworn; the
names of witnesses s~orn, and at whose request.

9. The verdict of the jury, and when received; and if the
jury disagree and are discharged, the fact of such disagree
mentand discharge.

10. The judgment of the court, and the time when ren
dered.

11. The time of issuing execution, and the name of the
officer to whom delivered, and an account of the debt and costs,
and the fees due to each person separately.

12. The fact of an appeal having been made and allowed,
and the time when.

13. Satisfaction of the judgment, or any money paid
thereon, and the time when.

14. And such other entries as may be material.
Sec. 26. Actions may be instituted before a justice of

the peace, either by the voluntary appearance and agree·
ment of the parties, or by the usual process.

Sec. 27. Whenever the plaintiff is a non-resident
of the county, the justice may require of him security for the
costs before the commencement of the action.

Sec.28. All process issued by justices of the peace
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shall run in the name of the United States, be dated the day
issued, signed by the justice granting the same, and directed
to the .sheriff or any constable of the proper county.

Sec. 29. In all cases, not otheTwise specially provided
for, the first process shall be a summons, directed to the
sh"eriff or constable, and commanding him to summon the
defendant to appear before such justice, at a time and place
to be named in the summons, not less than six nor more
than twenty days after the date thereof, to answer the com
plaint of the plaintiff.

Sec. 30. The summons shall be seryed at least five days
before the time of appearance therein mentioned, by deliver
ing a copy threof, as proYided for the seryice of process in
the act regulating civil actions.

Sec. 31. Every constable or sheriff serving any process,
shall return thereon, in writing, the time and manner of
service, and shall sign his name to such return.

Sec. 32. A justice of the peace shall issue a war
rant of arrest in such cases within his jurisdiction, and for
such caufles, and upon such proof as is provided for an order
for a warrant in the act regulating civil actions.

Sec. 33. Before issuing the warrant of arrest the
justice shall require a bond on part of the plaintiff, with one
or more sureties, to the effect that if the defendant recover
judgment, the plaintiff will pay all costs that may be awarded
to the defendant, and all damages which may be sustained by
['en son of the arrest, not exceeding the snm specified in the
bond. which shall be at least one hundred dollars.

Sec. 34. The warrant shall be senoed by arresting
the defendant and taking him before the justice of the peace
who issued the same; but if snch justice, at the return there
of, be absent or unable to try the action, the officer shall im
mediately take the defendant to the nearest justice of the sanle
.:ounty, who shall take cognizance of the action. and proceed
t b ereOll al' if the warrant had been issued bv himself.

"Sec. 35. The officer making the arrest shall imme-
diately give notice to the plaintiff. his agent or attorney, and
indorse on the warrant the time of the arrest, and the time of
sf'rving notice on the plaintiff.

Sec. 36. ",Vhen a defendant il' brought before a
justice on a warrant he shall be detained in the custody of
the officer nntil he shall be discharged according to law; but
in no case shall the defendant be detained longer than twenty
four hours from the time he shall be bronght before the jus
tke, unless within that time the trial of the action shall be
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commenced, or unless it has been delayed· at the instance of
the defendant.

Sec.. 37... If the defendant, on his appearance, de
mand a continuance, the same may be granted on condition
that he remain in custody execute and file with the justice
a bond, with one or more sufficient sureties, to be appro.cd by
the justice, to the effect that he will render himself amenable
to the process of the court; or that the sureties will pay to
plaintiff the amount of any judgment which he may recover in
the action. On filing such bond, the justice shall order the de
fendant to be discharged from custody.

Sec. 38. Every justice, issuing any process authorized
by this chapter, upon being satisfied that such process will
not be executed for want of an officer, to be had in time to
execute the same, may, by an indorsement upon the process,
empower any suitable perSall, not being a party to the
action, to execute the same; and the person so empowered,
shall thereupon possess all the authority of a constable, in
relation to the execution of such process, and shall be sub
ject to the same obligations, and shall receive the same fees
for his services.

Sec. 39. If. any officer, without showing good cause
therefor, fail to execute any process to him delivered, and
make due return thereof, or make a false retnrn, such officer.
for every such offense, shall pay to the party injured t\:'n dol
lars, and all damage such party may have sustained by reaso.n
thereof, to be recovered in a civil action founded upon tlllS

statute..
Sec. 40. No action shall be commenced bv an in-

•
fant plaintiff except by his guardian, or until a next friend for
such infant shall have been appointed. Whenever reqiJested.
the justice shall appoint some suitable person, who shall ~on

sent thereto in writing, to be named by such plaintiff, to act
as his next friend in such action, who shall be responsible for
the costs therein.

Sec. 41. After the seryice and return process against
an infant defendant, the action shall not be further prosecuten
until a guardian for such infant shall have been appointed.
Upon the request of such defendant, the justice shall appoint
some person who shall consent thereto in writing, to be guar
dian of the defendant in defense of the action; and if the de
fendant shall not appear on the return day of the process, or
if he neglect or refuse to nominate such guardian, the justice
may, at the request of the plaintiff, appoint any discreE't per
son as such guardian. The consent of the guardian or next
friend shall be filed with the justice; and such guardian for
the defendant shall not be liable f'Or any costs in the actian.

C21-U
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Sec. 42. The parties shall be entitled to one hour
in which to make their appearance after the time mentioned in
the notice for appearance, but shall not be required to remain
longer than that time, unless both parties appear; and the
justice being present, is actually engaged in the trial of another
action or proceeding; in such case he may postpone the time
~f appearance until the close of such trial.

CHAPTER V.

Pleading8 and Adjournments.

Sec. 43. The pleadings in justice's courts shall take
place upon the appearance of the parties, unless they shall
have been previously filed or unless the justice shall, for good
cause shown, allow a longer time than the time of appear
ance.

Sec. 44. The pleadings in justice's court shall be:
1. The complaint of the plaintiff, which shall state in a

plain and direct manner the facts constituting the cause of
'"letion.

2. The answer of the defendant, which may contain a de
nial of the complaint, or any part thereof; and also a state
ment, in a plain and direct manner, of any facts constituting a
.defense.

3. When the answer sets up a set-off, by way of defense
the reply of the plaintiff.

Sec. 45. The pleadings shall be in writing, when
the action is for one of the following causes

1. For the foreclosure of any mortgage, or the enforce
ment of any lien on personal property.

2. For a forcible or unlawful entry upon, or a foroible or
un la wful detention of lands, tenements or other posseslidons.

3. To recover the occupancy or possession of a mining
claim. In all other cases the pleadings may be oral or in
writing.

Sec. 46. 'Vhen the pleadings are oral, the Bub
stance of them shall be entered by the justice in his docket
'Vhen in writing they shall be filed in his office and a refer
{'DCe made to them in his docket. Pleadings shall not be re
quired to be in any particular form, but shall be such as to
f'nable ,a per~on of common understanding to know what is
1111 ended.

Sec. 47. A statement in an answer or reply, that
the party has not sufficient knowledge or information, in rt>
-spect to a particular allegation in the previous pleadings of



LAWS OF WASHINGTOS

iheadverse party to form a belief, shall be deemed equivalent
to a denial.

Sec. 48. When the cause of action, or set-off, arises
upon an account or instrument for the payment of money only,
it shall be sufficient for the party to deliver the account or in·
strument, or a copy thereof, to the court, and to state that
t!lt're i~ due to him thereon, from the adverse party, a specified
sum, which he claims to recover or set-off. The court may, at
the time of pleading, require that the original account, or in
str1lment, he exhibited to the inpection of the adverse part}.
with liberty to copy the tlame; or if not so exhibited, may pro·
hibii its being given in evidence.

Sec. 49. Every complaint, answer or reply shall
be verified by the oath of the party pleading; or if he he not
present, by the oath of his attorney or agent, to the effect that
he believes it to be true. The verification shall be oral, or ill
writing, in conformity with the pleading verified.

Sec. 50. Every material allegation in a complaint,
or relating to a set-off in an answer, not denied by the plead
ing of the adverse party, shall, on the trial, be taken to be true,
except that when a defendant, who has not been served with
a copy of the complaint, fails to appear and answer, the plain
tiff cannot recover without proving his case.

Sec. 51. Either party may object to a pleading by
his adversary, or to any part thereof that is not sufficiently
explicit for him to understand it, or that it contains no cause
of action or defense although it be taken as true. If the court
deem the objection well founded, it shall order the pleading
to be amended; and if the party refuse to amend, the defective
pleading shall be disregarded.

Sec. 52. A variance between the proof on the trial,
and the allegations in a pleading, shall be disregarded as im
material, unless the court be satisfied that the adverse party
has been misled to his pl."ejudice thereby.

Sec. 53. The pleadings may be amended at any
time before the trial, or during the trial, or upon appeal, to
supply any deficiency or omissions in the allegations or de
nials, necessary to support the action or defense, when by
such amendment substantial justice wiII be promoted. If the
amendment be made after the issue, and it be made to ap
pear to the satisfaction of the court that a continuance is
necessary to the adverse party in consequence of such amend
ment, a continuance shall be granted. The court may also, in
its discretion, require as a condition of an amendment, the
payment of costs to the adverse party.

Sec. 54. To entitle a defendant to any set-off he
may have against the plaintiff, he must allege the same in his
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a.nswer, and the statutes regulating set-offs in the district
~ourt, shall in all respects be applicable to a set-off in a jus·
tice's court, if the amount claimed to be set-off, after deduct·
ing the amount (found) due the plaintiff, be within the jurisdic
tion of the justice of the peace; judgment may, in like man·
ner, be rendered by the justice in favor of the defendant, for
the balance found due the plaintiff.

Sec. 55. When the set off of the defendant proved
-shall exceed the claim of the plaintiff, and such excess in
amount exceed the jurisdiction of a justice of the peace, tht'
~ourt shall allow such amount as is necessary to cancel the
plaintiff's claim, and give the defendant a judgment for costs;
but in such case, the court shall not render judgment for any
-further sum in favor of the defendant.

Sec. 56. When the pleadings of the parties shall
have taken place, the justice shall. upon the application of
~ither party, if the defendant be not under arrest, and suffi
cient cause be shown on oath. continne the case for am' timp

~

not exceeding sixty days. If the continuance be on account of
absence of testimony, it shall be for such reasonable time as
will enable the party to procure such testimony, and shall be
~t the cost of the party applying therefor, unless otherwise or
c.ered by the justice; and in all other respects shall be governed
b:- the law applicable to continuance in the district court.

CHAPTER VI.

Of Witnesses and Depositions.

Sec. 57. A subpoena issued by a justice of the
peace shall be valid to compel the attendance of a \vitness in
the justice's court, if such witness be within twenty miles of
the place of trial.

Sec. 58. .A subpoena ma~- be served by any white per
son above the age of eighteen years, by reading it to the wit
ness, or by delivering to him a copy at his usual place of
-abode.

Sec. 59. Whenever it shall appear to the satis
faction of the justice, by proof made before him, that any per
son, duly subpoenaed to appear before him in an action, shall
have failed, without a just cause, to attend as a witness, in
conformity to such subpoena, and the party in whose behalf
such subpoena was issued, or his agent, shall make oath that
the testimony of such ,,"itness is material, the justiCe shall
have the power to issue an attachment to compel the attend
ance of such witness: Provided, That no attachment shall is
J5ue against a witness in any civil action, unless his fees for
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mileage and one day's attendance have been tendered or paid
in advance, if previously demanded by such witness from the
person serving the subpoena.

Sec. 60. Ev-ery such attachment may be directed
to any sheriff or constable of the county in which the justice
resides, and shall be excuted in the same manner as a warrant~

and the fees of the officer for issuing and serving tht~ same
shall be paid by the person against whom the same was is
sued, unless he show reasonable cause, to the satisfaction of
the justice, for his omission to attend, in which case the party
requiring such attachment shall pay all such costs.

Sec. 61. Every person subpoenaed as aforesaid.
and neglecting to appear, shall also be liable to the party in
whose behalf he may have been subpoenaed, for all damages
which such party maJ have sustained by reason of his non-ap
pearance: Provided, That such witness had the fees allowed
for mileage and one day's attendanee paid, or tendered to
him, in ad'vance.

Sec. 62. A party to an action may be examined as
a witness, at the instance of th adverse partJ, and for that
purpose maJ be compelled in the same manner, and subject
to the same rules of examination, as any other witness, to tes
tify at the trial, or appear and have his deposition taken.

Sec. 63. The examination of a party thus taken.
may be rebutted by adverse testimony.

Sec. 64. If a party refuse to attend and testify
at the trial, or give his deposition before trial, when reqnired.
his complaint, answer or reply, may be stricken out, and judg
ment taken against him.

Sec. 65. A party examined by an adverse party
may be examined on his own behalf, in respect to any matter
pertinent to the issue. But if he testify to any ne'" matter,
not responsive to the inquiries put to him by the adverse
party, or necessary to qualify or explain his answer thereto,
or to discharge, when his answer would charge himself, such
arlvers-e party may offer himself as a witness, and he shall be
so received.

Sec. 66. Either party. in an action depending
before a justice of the peace, may cause the depositio'l of a
witness therein to be taken, when such witness resides, or is
about to go more than twenty miles from the place of trial,
or is so sick, infirm, or aged, as to make it probable that he
will not be able to attend at the trial.

Sec. 67. The notice shall be servE'd, and the de
position taken, certified, and returned, accoNling to the law
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regulating the taking of depositions to be read in the dis
trict court.

Sec. 68. The justice. shall allow every deposition
taken, certified and returned according to law, to be read oD.
the trial of the cause in which it is taken, in all cases where
the same testimony, if given verba.lly before him, could have
heen received; but no such deposition shall be read on the trial
unless it appears to the justice, that the witness, whose depo
si ti on is so offered:

1. Is dead, or resides more than twenty miles from the
pIace of trial; or,

2. Is unable, or cannot safely attend before the justice,
on account of sickness, age, or other bodily infirmity.

3. That he has gone more than twenty miles from the
place of trial, without the consent or collusi'on of the party of
fering the deposition.

CHAPTER VII.

Title to Land.

Sec. 69. If it appear on the trial of any canse be
fore a justice of the peace, from the evidence of either party,
that the title to lands is in question, which title shall be dis
puted by the other, the justice shall immediately make an entry
thereof in his docket, and cease all further proceedings in the
cause, and shall certify and return to the district ('ourt of the
c0unty, a transcript of all the entries made in his docket, re
lating to the cause, together with all the process and other
papers relating to the action, in the same manner, and within
the same time, as upon an appeal; and thereupon the parties
shall file their pleadings, and the district court sball proceed
in the caUl~e to final judgment and execution, in the same man
ner as if the said action had been originally commenced there
in, and the cost shall abide the event of the suit.

CHAPTER VIII.

Trial by Jury.

Sec. 70. Before the justice shall commence an investiga
tion of the merits of the cause by an examination of the wit
nesses, or the hearing of any other testimony, either of the
parties may demand of the justice that the cause be tried by
•Jury.

Sec. 71. The jury shall consist of six persons, un
less the parties agree upon any number of jurors less tha.n
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six, to try the cause; in which case the jury shall consist of such
number, not exceeding six, as the parties may agree upon.

Sec. 72. The justice shall issue a venire, directed
to the sheriff, or any constable of the county where the cause
is to be tried, commanding him to summon six (or such number
as the parties may have agreed upon) good and lawful men of
the county, qualitied to serve as jurors in the district court of
the same county, who shall be in no wise of kin to either party,
nor interested in the action, to appear before said justice, at
a time and place to be named therein, to make a jury for the
trial of the cause between the pal>ties therein named.

Sec. 73. The sheriff or constable shall execute such yenire
fairly and impartially, and shall not summon any person whom
he has reason to believe is biased or prejudiced for or against
either of the parties. He shall summon the jurors personally,
and shall make a list of the persons, which he shall certify
and annex to the Yenire, and return to the justice. If a suffi
cient number of competent jurors cannot be obtained from the
panel returned, the sheriff or constabl~ shall immediately
summon others to sen'e in their place.

Sec. 74. Either party may ehallenge the jurors, hut
when there are several parties on either side, they shall join
in a challenge before it can be made. The challenges shall be
to individual jurors, and shall be peremptory, or for cr. use.
Eaeh party shall be entitled to two peremptory challenges.

Sec. 75. Challenges for cause may be taken on an.,
ground that would be a good cause of challenge on thp t r'ia I of
an action in the district court. Challenges for cause shall be
tried by the justice.

Sec. 76. \Vhen the jury is selected. the justic\' shall
administer to them an oath or affirmation, well and truly to
try the cause.

Sec. 77. \Yben the jury ha ve agrf'ed on their ,('1'

diet, they shall deliver the same to the justice, publicly, who
shall enter it on his docket. .

Sec. 78. \Yhene,er a justice shall be· satisfied that
a jury, sworn in any civil cause before him, having l>een out
a reasonable time, cannot agree on their verdict, he may dis
~harge them, and issue a new venire, unless the parties consent
that the justice may render judgment on the evidence before
him, or upon such other evidence as they may produce.

Sec. 7$l. Every person who shall be duly SU111

moned as a juror, and shall not appear nor render a reasonable
excmle for his default, shall be subject to a fine not exceeding
ten doHnrs.
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CHAPTER IX.

487

Of Judgment.

Sec. 80. Judgment that the action be dismis~ed,

'without prejudice to a new action, may be entered, with costs,
in the following cases:

1. "Vhen the plaintiff voluntarily dismisses the action be
fore it is finally submitted.

2. When he fails to appear at the time specified in the
notice, upon continuance, or within one hour thereafter.

3. When it is objected at the trial, and appears by the
evidence that the action is brought in the wrong county; but
if the objection be taken and overruled, it shall be cause only
of reversal or appeal; if not taken at the trial it ShAll be
deemed waived. and shall not be cause of reversal.

Sec. 81. 'Yhen the defendant fails to appear and answer
at the time specified in the summons, or within one hour
thereafter, judgment shall be given as follows:

1. 'Vhen the defendant has been served with a true copy
of the complaint, judgment shall be given without further evi
dence for the sum specified therein.

2. In other cases, the justice shall hear the evidence of
the plaintiff, and render judgment for such sum only as shall
appear by the evidence to be just, but in no case exceed the
amount specified in the summons.

Sec. 82. rpon issue joined, if a jury trial he not
demanded, the justice shall hear the evidence, and dedde all
questions of law and fact, and render judgment accordingly.

Rec. 83. Upon thf' verdict of a jury, the justice
shall iInmediately render judgment thereon. '''Then the trial
is by the justice, judgment shall be entered immediately after
the close of the trial, if the defendant has been arrestf'd and
is still in custody; in other cases it shall be entered within
three davs after the close of the trial.

•
Rec. 84. If til(' dpfendant, at anv time before the•

trial, offer in writing to allow judgment to be taken agains,
him for a specified sum, the plaintiff may immediatel.y have
judgment therefor, with costs then accrued; but if he 110 not
accept such offer before the trial, and fail to recover on the
trial of the action, a sum greater than the offer, such lJlaintiff
shall not recover any costs that may accrue after he shall
lIaye been notified of the offer of the defendant, but such costs
shall be adjudged against him, and if he recover, deducted
fronl hi!": reCOVf'ry. TInt th(' offer and failnre to accept it; shall
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not be given in evidence to affect the recovery, otherwise than
as to costs, as above provided.

Sec. 85. When the prevailing party is entitled to
costs, by this act, the justice shall add their amount io the
judgment; or in case of the failure of the plaintiff to recover,
or in case of dismissal of the action, he shall enter up judg
ment in favor of the defendant for the amount of such costs.

CHAPTER VI.

Stay of Execution and Filing of Transcripts.

Sec. 86. The execution upon a judgment by a jus
tice of the peace may be stayed in the manner hereinafter Pl'u
vided, upon reasonable notice to the opposite party, and for
the following periods of time, to be calculated from the date
of the judgment:

1. If the judgment be for any sum not exceeding iwent~··

five dollars, exclusive of costs, one month.
2. If it be for more than twenty-five dollars, two months.
Sec. 87. To entitle any person to such stay of ex

ecution, some responsible person, to be approved by the jus
tice, and not being a party to the judgment, must, within
five days after rendering of the judgment, enter into a bond,
before the justice, to the adverse party, in a sufficient sum to
secure the payment of the judgment and costs, conditioned to
be void upon such payment, at the expiration of the stay.

Sec. 88. Such bond shall be signed by the person
entering into the same, and may be in the following form:

V\Thereas, A. B., has obtained a judgment before J. P., one
of the justices of the peace in and for county, on the --
day of , 18-, against C. D., for dollars; now, there-
forefi I, E. F., acknowledge myself bonnd to A. B. in tht' sum
of dollars; this bond to be void if such judgment shall
be paid at the expiration of month after the time it was
rendered. , E. F.

Dated the day of ,18.
Sec. 89. If at the expiration of such stay, the

judgment be not paid, the execution shall issue ugainRt both
the principal and bail. If the principal do not satisfy the ex
ecution, and the officer cannot find sufficient property belong
ing to him upon which to levy, he shall levy upon the prop
erty of the bail. and in hi!! retnrll shall 8tat<, what amount of
money, collected by him on thp execution, was collected from
the bail, and the time when the same was received.

Sec. 90. After the return of such execution, the
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bail shall be entitled, on application to the justice, to have the
judgment, or so much thereof as may have been collected from
him in satisfaction of the execution, transferred to his use;
and be may collect the same from the defendant by execution,
together with the interest at the rate of twelve per cent. per
annum.

Sec. 91. If a judgment be stayed in the manner
above provided, after an execution has been issued thereon,
the justice shall revoke such execution, in the same manner,
and with like effect as he is hereinafter directed to revoke an
execution, after an appeal has been allowed; and if the de
fendant have been committed. shall order him to be discharged
from custodv.•

CHAPTER V.

Setting Off .1udgments.

Sec. 92. If there be mutual justice's judgments
between the same parties, upon which the time for appealing
has elapsed on judgment, on the application of either party,
and reasonable notice given to the adverse party, one may be
set off against the other, by the justice before whom the judg
ment against which the set-off is proposed, may be.

Sec. 93. If the judgment proposed as a set-off
was rendered before another justice, the party proposing such
set-off shall produce before such justice a transcript Jf such
judgment, upon which there is a certificate of the justice be
fore whom such may be, that it is unsatisfied in whole or in
part, and that there is no appeal, and that such transcript
was obtained for the purpose of being set-off against the judg
ment to which it is offered as a set-off. The justice granting
such transcript shall make an entry thereof on his docket, and
all further proceedings on such judgment shall be stayed, un··
less such transcript be returned with the proper justice's cer
tificate thereon. that it has not been allowed in set-off.

Sec. 94. If any justice shall set off one judgment
against another, he shall make an entry thereof on his docket,
and execution shall issue only for the balance which may be
due after such set-off. If a justice shall allow a transcript of
a judgment rendered by another justice to be set-off, he shall
file such transcript among the papers relating to the judg
ment in which it is allowed in set off. If he shall refuse such
transcript as a set-off, he shall so certify on the transcript,
and return the same to the party who offered it.
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CHAPTER III.

Of Executions and Proceedings Thereon.

Sec. 95. Execution for the enforcement of a judg·
ment in a justice's court, may be issued on the application of
the party entitled thereto, in the manner hereinbefore pre·
scribed; but after the lapse of five years from the date of thl'
judgment, no execution shall issue except by leave of the
justice before whom such judgment may be, upon reasonable
notice, to the defendant.

Sec. 96. When any judgment shall have been
rendered by any justice of the peace, and the same not be sat·
isfied during his continuance in office, and the docket of such
justice shall have been transferred to another justice, or to
the successor of the justice rendering such judgment, the jus
tice to whom the docket shall be delivered shall issue execu
tion upon such unsatisfied judgment in the same manner, and
with like effect as if he himself had rendered the judgment.

Sec. 97. If the defendant have not goods and
chattels in the county in which judgment was rendered, sulli
cient to satisfy the execution, the justice before whom such
judgment may be, shall, at the request of the party entitled.
make out a certified transcript of the same, which may be de·
livered to a justice in any other county, who shall make an
entry thereof in his docket, and issue execution thereon for the
amount of the judgment, or such part as shall be unsatisfied,
with costs as in other cases.

Sec. 98. The execution shall be directed (Heept
when it is otherwise especially provided,) to the sheriff 01' any
constable of the county where the justice resides; silall be
dated on the day it is issued, and made returnable within
thirty days from the date; and it shall be against the goods
and chattels of the person against whom the same is issued.

Sec. 99. Before any execution shall be deliwred,
~

the justice shall state in his docket, and also on the back of
the execution, the amount of the debt, or damages and costs,
and of the fees due to each person separately, and the officer
receiving such execution shall indorse thereon the time of
the reception of the same.

Sec. 100. If an execution be not satisfied, it may,
at the request of the plaintiff, be renewed from time to time
by the justice who issues the same, or by the justice to whom
his docket is transferred, by an indorsement thereon to that
effect, signed by him, and dated when the same shall b,~ made.
If any part of such execution has been satisfied the indorse-
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ment of renewal shall expre~s the sum due on the execution.
Every such .indorsement shall renew the execution in full
force in all respects for thirty days, and no longer; and an
entr-y of such renewal shall be made in the docket of the jus-

•tICE'.
Sec. 101. The officer, after taking goods and chat·

i.:els into his custody by virtue of an execution, shall, without
delay, give public notice by at least three advertisements, put
up at three public places in the county, of the time and place,
when and where they will be exposed for sale. Such notice
shall describe the goods and chattels taken, and shall he put
up at least ten days before the day of sale.

Sec. 102. At the time and place so appointed, if
the goods and chattels be present for inspection of bidders,
the officer shall expose them to sale at public vendue to the
highest bidder; he shall return the execution and have the
money before the justice at the time of making such return,
ready to be paid over to the persons respectively entitled
thereto.

Sec. 103. ~o officer shall directly or indirectly
purchase any goods or chattels at any sale made by hiln upon
execution, and every such purchase shall be absolutely void.

Sec. 104. If the action be one in which the dt>fend
aut might have been arrested upon a warrant, an execution
against the person of such defendant rna)" be issued after the
return of an execution against his property unsatisfied in
whole or in part. An execution against the person may like·
wise be issued after such return, where the defendant has been
arrested upon a warrant and not discharged according to law.

Sec. 105. If there be no property found, or if the
goods and chattels levied on be not sufficient to satisfy such
execution, the officer shall, on demand of the plaintiff, sum
mon in writing as garnishees, such persons as may be named
to the plaintiff or his agent, to appear before the justice on
the return day of the execution, to answer such inlcrroga
toriE's as may be put to them, touching their liabilities as
garnishees, and the like proceedings shall be had thereon be
fore the justice to final judgment as in the proceedingH by at
tachment.

Sec. 106. Any justice of the peace may issue an
eXE'cution against the prevailing party, to collect fees and
tosts for which such part)" may be liable, after an execution
has been first issued against the other party, and returned
"no property found."

Sec. 107. If any property levied on be claimed by any
pE'I"s'on other than the defendant in the execution, the sheriff
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or constable shall summon from his county three persons
qualified as jurors between the parties to try the validity of
the claim; such officer shall also give reasonable notice of the
claim, and of the trial to the plaintiff; who may appear and
contest the claim before the jury. The jury and witnesses of
the parties shall be sworn by the offi.cer, and if their verdict be
in favor of the claimant, the officer may relinquish the levy
unless the plaintiff give him sufficient indemnity for proceed·
ing thereon. The fees of the jury, the sheriff or constable and
the witnesses shall be the same as for similar services in a
justice's court, and shall be paid by the elaimant if the ver
dict be against him, otherwise by the plaintiff. On the trial,
the defendant and the claimant may be examined as witnesses
by the plaintiff.

Sec. 108. Notlling contained in the last two sections
shall be so construed as to prevent the claimant of property
levied on by execution from resorting to any legal remf~dy h~

may choose to pursue, instead of proceeding in the manner
therein prescribed.

CHAPTER III.

Of Replevin.

Sec. 109. The plaintiff in an action to recover the
possession of personal property, may, at the time of issuing
such summons, or at any time before answer, claim the imme-
diate delivery of such property as provided in this acl. .

Sec. 110. ·When a delivery is claimed, an affidavlt
shall be made by the plaintiff, or by some one in his behalf,
showing:

1. That the plaintiff is the owner of the property claimed,
(particularly describing it,) or is lawfully entitled to tho> pos
session thereof, by virtue of a special property therein, the
facts in respect to which shall be set forth.

2. That the property is wrongfully detained by the de
ff'Ddant.

:.; The alleged cause of the detention thereof, according
to his best knowledge, information and belief.

4. That the same has not been taken for a tax, assess
ment or fine, pursuant to a statute, or seized under an execu
tion or attachment against the property of the plaintiff, or if
so seized, that it is by statute exempt from such seizur.:, and

5. The actual value of the property.
Sec. 111. The justice shall. thereupon, by an in

dorsement in writing upon the affidavit, order the sheriff or
any constable of the county, to take the same from the de-
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fendant and deliver it to the plaintiff upon receiving a Pl'o~l'

bond.
t5ec. 112. Upon the receipt of the affidavit and or·

der with a bond, executed by two or more sufficient smetie~,

approved by the sheriff or constable, to the effect that they
al'e bound in double the value of the property as stated in the
affidavit, for the prosecution of the action, for the return of
the vroperty to the defendant, if return thel'eof be adj Ildged,
and for the payment to him of such sum as may for any cause
be recovered against the plaintiff, the sheriff or constable
shall forthwith take the property described in the affidavit, if
it be in the possession of the defendant or his agent, and re
tain it in his custody. He shall also without delay, serve on
the defendant a copy of the affidavit, order and bond, by de
livering the same to him personally if he can be found within
the county, or to his agent from whose possession the property
is taken, or if neither can be found in the county, by leaving
tilem at the usual abode of either within the county, with
:,lome person of suitable age and discretion; or if neither have
any known place of abode in the county, by putting them in
to the post office, directed to the defendant at the post office
nearest to him.

Sec. 113. The defendant may, within two davs after
• •

tile service of a copy of the affidavit, order and bond, give
notice to the officer that he excepts to the sufficiency of the
sureties. If he fail to do so. he shall be deemed to han waived
all objection to them. 'Vhen the defendant excepts, thf' sure
ties shall justify upon one day's notice before the justice; and
the officer shall be responsible for the sufficiency of the sure
ties, until the objection to them is either waived as above pro
vided, or until they justify, or new sureties be substituted, ani:
tiley justify. If the defendant except to the sUl'eties, lle can
not reclaim the property as provided in the next section.

Sec. 114. At any time before the deliver, of the
• •

property to the plaintiff, the defendant may, if he do not ex-
cept to the sureties of the plaintiff, require the return thereof
upon giving to the officer a bond executed by two or more
sufficient sureties, to the effect that they are bound in double
the yalue of the property as stated in the affidavit of the plain
tiff, for the delivery thereof to the plaintiff, if such delivery
be adjudged, and for the payment to him of such sum as may
for any cause be recovered against the defendant. If a re
turn of the property be not so required, within two days after
the taking and serving of notice to the defendant, it shall be
-delivered to the plaintiff, except as provided in this chapter.

Sec.. 115. The defendant's sureties, upon one day's
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notice to the plaintiff, or his attorney, shall justify before the
justice, and upon such justification, the officer shall deliver
the property to the defendant. The officer shall be responsible
for the defendant's sureties until they justify, or until the jus
tification is complete, or expressly waived, and may retain the
property until that time, but if they, or others in their place,
fail to justify at the time appointed, he shall deliver the prop
erty to the plaintiff.

Sec. 116. If the property, or any part thereof, be
lJoncealed in a building or inclosure, the officer shall publicly
demand its delivery, and if it be not delivered, he shall cause
the buiding or inclosure to be broken open and take the prop
erty into his possession.

Sec. 117. When the officer shall have taken prop
erty, as in this chapter provided, he shall keep it in a secure
place, and deliver to the party entitled thereto, upon receiving
his lawful fees for taking, and his necessary expenses for keep
ing the same.

Sec. 118. If the property taken be claimed by any
other person than the defendant or his agent, and such person
make affidavit of his title thereto, or his right to the posses
sion thereof, stating the ground of such title or right, and serve
the same upon the officer before the delivery of the property
to the plaintiff, the sheriff shall not be bound to keep the prop
erty or deliver it to the plaintiff, unless the plaintiff. on de
mand of him or his agent, indemnify the officer against such
daim by a bond executed by two sufficient sureties accompan
ied by their affidavits, that they are each worth double the
value of the property, as specified in the affidavit of the plain
tiff, over and above their debts and liabilities, exclusive of
property exempt from execution, and freeholders or house
holders of the county; and no claim to such property by any
other person than the defendant or his agent shall be valid
against the officer, unless made as aforesaid, and notwith
standing such claim. when so made. he may retain the prop
erty a reasonable time to demand such indemnity.

Sec. 119. The officer shall return the order and
affidavit with his proceedings thereon, to the justice within
five days after taking the property mentioned therein.

CHAPTER II.

Sec. 120.
tenements, or

Forcible Entry and Detainer.

No person shall make entry into lands,
other possessions, but in cases where en-
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try is given by law; and in sueh cases he shall not enter with
force, but only in a peaceable manner.

Sec. 121. When any forcible entry shall be made,
Qr when an entry shall be made in a peaceable manner, and
the possession shall be unlawfully held by force, the perRon en
titled to the premises may be restored to the possession there
Qf, in the manner hereinafter provided.

Sec. 122. The person entitled to the possession of
the premises may make complaint in writing on oath, to a
justice of the peace of the county in which the premises are
-situated, setting forth that the person complained of is in
possession of the lands or tenements in question-describ
ing them and that he entered into the same with foree, or
that he unlawfully holds the same by force, as the case may
be, and the time when.

Sec. 123. Ppon reeeiving such a complaint, the jus
tice shall issue a summons, dIrected to the sheriff or any con
stable of the county, commanding him to summon the person
{)r persons against whom such complaint shall have been
made, to appear before the justice on a day in such summons
named.

Sf'e. 124. The summons shall be ser,-ed bv the•
Dfficer as in other cases, and at the same time a copy of the
complaint shall. in like manner, be sen-ed on the defendant.
The officer shall, in his return, state the time and manuel' of
such service.

~(>c. 125. The justice shall, at the time of issuing
the summons, issue a venire to the sheriff or constable, com
manding him to summon six good and lawful men, qualified
to sen-e as jurors, to appear at the time and place appointed
for the trial of the complaint, to be a jury in the case. Such
yenire shall be returned on or before the day appointed for
the trial; and the officer shall endorse thereon the list of the
jurors summoned.

Sec. 126. If a sufficient number of jurors do not
attend. or attending, are set aside by challenging peremptor
ily, or f'or cause, the justice may order the sheriff or constablt·
to complete the number, by summoning other jurors.

Sec. 127. If the plaintiff fail to attend at the
time appointed for hearing the complaint, in person, by agent
Dr attorney, and prosecute his action, he shall be non-suited,
:and the defendant shall recover his costs.

Sec. 128. If the defendant fail to appear at the
time appointed for hearing- the complaint. the justice may
proceed ex-parte. or continue the cause. at his discretion; but
be shall not continue it for a longer time than ten days, nor
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to any other place than that named in the SUlimons for the
hearing of the cause.

Sec. 129. If the defendant appear, he shall, be
fore the trial, file his answer in writing, and under oath, in
which he shall set forth his defense.

Sec. 130. The jury shall consist of six persons,
unless the parties agree on a less number; and when dul)'
empanneled and sworn, the justice shall cause the complaint
to be read to them, and then call on the plaintiff to support the
same by proof, but the plaintiff shall not be required to makp
further proof of the forcible entry and detainer than that he
was lawfully possessed of the premises, and that the defend
ant unlawfully entered and detains the same.

Sec. 131. If the jury on the trial find the defend
ant guilty, the justice shall record the verdict, and give judg
ment thereon, with costs, and also issue a writ of restitu
tion, directed to the sheriff 01' constable, to cause the plaintiff
to be re-possessed of the premises, to which shall be added a
clause commanding the officer to levy the costs of the goods
and chattels of the defendant.

Sec. 132. The verdict of the jur;y shall be in writ
ing, and shall be in the form, 01' to the effect following:

"We, the jury, find the defendant guilty," or, if in fa,or
of the defendant, "notguilty of said forcible entry and de
tainer, in manner and form as the plaintiff in his complaint
hath alleged;" or the jury may find the defendat guilty as to
part, ad not guilty as to the balance of the charge, as laid down
in the plaintiff's complaint; if so, they shall state it specially
in their verdict.

Sec. 133. 'When the jury find a verdict of "not
guilty" £.01' the defendant, the verdict shall be so recorded, and
the justice shall enter judgment against the plaintiff for costs,
and issue execution therefor against his goods and chattels.

Sec. 134. In all cases of forcible entry and detainer
the justice shall have power to grant a new trial, if the same
be applied for on the day the verdict is rendered, and good
cause be shown on affidavit therefor, which shall be within
ten days after granting the same; but not more than nne new
trial shall be granted to either party.

Sec. 135. The title shall in no issue be inquired into, on
an;y complaint of forcible entry or detainer.

Sec. 136. One year's quiet possession of the prem
ises, immediately preceding the filing of the complaint, by the
party complained of, or those under wbom he holds, may be
pleaged by any defendant in bar of the plaintiff's demand of
possession; unless the estate therein be ended.
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Sec. 137. The person entitled to any premises,
may recover possession thereof in the manner hereinbefore
provided, in the following cases:

1. "Vhen any person shall hold o,er any lands or tene
luents after the time for which they are demised or let to him,
or to the person under whom he holds, or contrary to the con
ditions or covenants of any lease or agreement under which
he holds.

2. When any rent shall ha,-e become due on any such
lease or agreement, and the tenant or person in possession,
shall have neglected or refused, for ten days after demand
f'Or the possession, made in writing, to deliver up pos8ession
of the premises, or to pay the rent so due.

3. "'Then any person shall continue in possession of any
1'J'elllises, sold by virtue of any mortgage or execution, after
the sheriff's deed therefor shall have been recorded.

4. 'Vhen any tenant at will, or by sufferance, shall hold
over after the determination of his estate, by a n<>tice to quit,
as provided by law.

Sec. 138. When the plaintiff shall file a complaint
for an unlawful detainer, for anyone of the causes mentioned
in the last section, it shall not be necessary for the justice to
issue a venire for a jury, at the time of issuing the summons;
but the justice shall, at the time of trial proceed to hear and
determine the complaint, unless either party shall call for a
trial by jury, in which case the justice shall issue a venire,
in the same manner, and the same proceedings shall there
upon be had as in cases of forcible entry and detainer.

Sec. 139. "Then the action shall be brought to re
coyer the possession of premises demised or let, for the reason
that the tenant or person in possession has refused or ne~

lected to pay the rent due, it shall be lawful for the defend
ant, at any time before judgment, to pay to the justice for
plaintiff, the rent then in arrear, "with interest and the costs
of the action, and thereupon, no writ of restitution shall be
a warded.

Sec. 140. The justice shall have the same power to
continue actions for forcible entrJT and detainer, as in other
cases.

Sec. 141. Neither the judgment nor anything con
tained in this act shall bar or prevent the party injured,
fronl. bringing an action to reco,er the possession of the prem
ises. or to recover damages for the trespass or injury com
mitted against -the aggressor. or party offending.
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CHAPTER XV.

Action to Recover Possession of a Mining Claim.

Sec. 142. Any person claiming the right to the 0<:
cu:pancy and possession of a mining claim, withheld hy an
other, may make complaint in writing, and Oll oath, ttl a jus
tice of the peace of the county in which the mining claim is
situated, setting forth the facts constituting his right to such
possession and occupancy and such a description of the mining
claim as <:an conveniently be given, and that the defendant
wl'ongfully withholds the possession from him.

See. 143. Upon filing such complaint. the same
proceeding shall be had before the justice as in actions fOl

forcible entry and detainer, and if the judgment be rendered
for the plaintitI a writ of restitution may in like manner be
issued, to place the plaintiff in possession of such mining
claim.

Sec. 14'1. In an acti on to recover possession of H

mining claim, proof shall be admitted of the customs, !Isages
or regulations established and in force at the bar or di!n~ings

~mbracing such claim; and such customs, and regul:1tions.
when not in conflict with the laws of the United States or this
Territory, shall govern the decision of the action.

CHAPTER X.

Of Proceedings for Contempt Before Justices of the Peace.

Sec. 145. In the following cases, and no others, a
ju stice of the peace may punish for contempt:

1. Persons guilty of disorderly, contemptuous and insol
ent behavior towards such justice while engaged in the trial
of a ca use, or in rendering judgment, or in any judicial pro
ceedings, wbich tend to interrulJt such proceedings, or impair
the respect due to his authority.

2. Persons guilty of any breach of the peace, noise or
~i stur-bance, tending to interrupt the official proceedings of
s\J.ch jastice.

3. Persons guilty of resistance or disobedience to any
la wful order or pr!>cess made or issued by him.

Sec. 146. Punishment for contempt may be by fine.
not exceeding twenty-fh-e dollars, or by imprisonment in the
~l>unty jail not exceeding two days, at the discretion of the
jastice, unless otherwise provided by statute.

Sec. 147. No person shall be punished for a con-
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teIllpt before a justice of the peace, until an opportunity shall
have been given to him to be heard in his defense; and for that
purpose the justice may issue his warrant to bring the offender
before him.

Sec. 148. If the offender be present, he may be
sUDlIllarily arraigned by the justice, and proceeded against
in the same manner as if a warrant had been previously is
sued, and the offender arrested thereon.

Sec. 149. The warrant for contempt may be in the
following form:
Territory of Washington, County ss.

To the Sheriff or any Constable of said Oounty:
In the name of the United States you are hereby commanded

to apprehend A B, and bring him before J P, one of i.he jus
tices of the peace of said county, at his office in said county, to
show cause why he should not be convicted of a contempt: al
leged to have been committed on the day of , A. D.
18 ,before the said justice, while engaged as a justice of the
peace in a judicial proceeding.

Dated this day of , A. D., 18 .
J. P., Justice of the Peace.

Sec. 150. Upon the conviction of any person for
contempt, an entry thereof shall be made in the docket of
such justice, stating the particular circumstances of the of·
fense, and the judgment rendered thereon, and may be in the
following form: .
Territory of ·Washington, County ss.

'Vhereas, on the day of - ,A. D., 18 ,while the
undersigned, one of the justices of the peace for said cou.nty.
was engaged in the trial of an action between C D, plaintiff,
and E F, defendant, in said count;y, A B, of the said ('oanty,
did interrupt the said proceedings and impair the res})t'ct due
to th authority of the undersigned, by (here describe the C2.use
particularly). And whereas, the said A B was thereupon re
q uired by the undersigned to answer for the said contempt,
and show cause why he should not be convicted thereof. And
whereas, the said A B did not show cause against the said
charge be it therefore ordered that the said A B is adjudged
to be guilty and is conTicted of the contempt aforesaid, and is
adjudged by the undersigned to pay a fine of dollars, (or
be iIllprisoned, etc.)

Dated this -- day of --, A. D., 18 .
J. P., Justice of the Peace.

Sec. 151. If any person convicted of a contempt
be adjudged to be imprisoned. a warrant of commitment shall
be is-sued by the justice. If he be adjudged to pay a fine, a
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process may be issued to collect the same; and when su col
lected, it shall forthwith be paid by the justice into the county
treasury.

CHAPTER XI.

Certiorari and Proceedings Thereon.

Sec. 152. If any person shall conceive himself in
jured by error in any process, proceeding, judgment or order
given by any justice of the peace within this Territory, it shall
?e lawful for such person to remove such process, proceeding,
Judgment or order to the district court as hereinafter pro
vided.

Sec. 153. 'Vithin twenty days after the rendition
of the judgment, or if the error be committed after judgment.
then within twenty days after such error was committed, the
party applying for such certiorari, his agent or attorney, shall
file in the office of the clerk of the district court .for the propel'
county, an affidavit, stating that in his belief there is reason
able cause for granting such certiorari, for error in such judg
ment or proceeding, (setting forth the ground of error alleged,)
and that the application is made in good faith, and not foJ'
the purpose of delay, and further shall execute a bond to thl
adverse party, with one or more sureties, to be approved by
the clerk in double the amount of the judgment and costs
rendered before the justice, to the effect that the party apply
ing will prosecute the writ of certiorari to final judgment and
will abide any order the court may make therein.

Sec. 154. The writ of cectiornri shall be sened on
the justice within ten days after it has been issued; and if a
bond be executed in pursuance of the last section, and a cer
tificate of the clerk to that effect be served on the justice. all
further proceedings in law in such case shall cease; and if tlle
execution shall have issued on such judgment, the justi.:e shall
immediately recall the same.

Sec. 155. Upon the senice of a writ of certiorari
to reverse a judgment, it shall be thf' duty of the party serv
ing the same, to deliver at the same time to the justice. n cop;\'
of the ffidavit on which the certiorari was procured, and tht'
justice shall make a special J'eturn as to all the facts COIlt~ined
in such affidavit and of the proc'!€dings in the case, and annex
a copy thereof to the writ, and shall file the same with the
clerk of the district court within ten da,s after the service of•
the writ. together with all the papers in the action; and 11('
1'lhall also certify the time when the writ was served upon
him.
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Sec. 156. The district court shall ha\"e power to
compel such justice to make or amend such return by rule,
attachment or mandamus, as the case may require.

Sec. 157. \Vhen the writ of certiorari and return
shall be filed with the clerk, the case may be brought on for
argument before the district court at any time thereafter, ac
cording to the statutes relating thereto.

Sec. 158. The district court shall, after hearing the
case, give judgment as the right of the matter may appear,
without regarding technical omissions, imperfections, or de
fects in the proceedings, before the justice which did 110t af
fect the merits and may affirm or reverse the judgment in
whole or in part, tmd issue execution as upon other judg-lllents
rendered before suid court.

Sec. 159. If a judgment rendered before a justice
be collected, and afterwards be reversed by the court above,
such court shall award restitution of the amount so collected,
with interest from the time of collection. and execution may
issue therefor.

CHAPTER XII.

Of Appeal to the District Court.

See. l(;U. Any person considering Ilimself ag-
grieved by any judgment or decision of a justice of tlle peace,
may, in person or by Ilis agent, appeal therefrom to the dis
trict court of the same county where the judgment was ren
dered, or the decision made.

Sec. 1(;1. Such appeals shall be taken within twenty days
after- the judgment is rendered 01' the decision made, an:.l shall
be by filing a notice of appeal with tIle justice, and serving a
.::opy thereof on the adverse party or his attorne.y.

Sec. 162. So appeal shall be allowed in anJ' ease unless a
bond shall be executed on the part of the appellant 'with one
or more suretie!', in tht> sum of one hundred dollars to thp efft>ct
that the appellaut will pay all costs which ma~y be awarded
against him on the appeal; or if a stay of proceeding before
the justice be claimed, a bond with two or more sureties in a
sum equal to twice the amount of the jUdgment, to the effect
that the appellant will pay the costs and judgment, provided
the sum appealed from be affirmed, or if affirmed only in part,
then to the extent in which it mav be affirmed.

•
Sec. 163. If the judgment appealed from direct the

delivery of the possession of premises in an action of forcible
entry and detainer, or of a mining claim, a writ of restitution
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may be issued and executed, unless a bond be entered into on
the part of the appellant with two or more sureties to the ef.
fect that during the possession of such premises or mining
claim by the appellant, he will not commit, .nor suffer to be
committed, any waste, destruction or injury thereon, and that
if the judgment be a:OOrmed he will pay the value of the use
and occupation of the premises or mining claim, from the
time of the appeal until the delivery of the possession there
of, and all costs of the appeal. The amount of such bond shall
be fixed by the justice before whom the action was tried.

Sec. 164. Upon appeal being made, and a bond filed
to stay all proceedings, the justice shall allow the same, and
make an entry of such allowance in his docket, and all further
proceedings on the judgment before the justice shall there
upon be suspended; and if, in the meantime execution shall
have been issued, the justice shall give the appellant a certifi
cate that such appeal has been allowed.

Sec. 165. On such certificate being presented to
the officer holding the execution, he shall forthwith release
the property of the defendant that may have been taken on
execution; and if the body of the defendant have been taken
on execution, he shall be discharged from imprisonment.

Sec. 166. On or before the first day of the term of the dis
trict court, next after the appeal has been taken, the justice
shall furnish the probate court with a transcript of all the en
tries made in the justice's docket relating to the case, together
with all the process and other papers relating to the action,
and filed with the justice, (which shall be certified by such j us
tice) to be correct, and upon the filing of such transcript, the
probate court shall become possessed of the cause, and shall
proceed in the same manner, as near as may be, as in actions
originally commeenced in that court except as herein other
wise provided.

Sec. 167. The issue before the justice shall be tried
in the district ~ourt without other or new pleadings, unless
otherwise directed by the court.

Sec. 168. Upon an appeal being made and allowed, the
district court may by rule and attachment, compel the jus
tice to make and deliver to the appellant a certified transcript
of the proceedings, upon paying to such justice the fees al
lowed by law for making such transcript, and whenever the
court is satisfied that the return of the justice is substantially
erroneous or defective, it may by rule and attachment C'ompel
him to amend the same.

Sec. 169. No appeal 'allowed by a justice shall be
dismilllsed on account of the bond being defective, if the appel-
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lant will, before the motion is determined, execute and file in
the district court such bond as he should have executed at
the time of taking the appeal, and pay all costs that shall
have accrued by reason of such defect.

Sec. 170. In all cases of appeal to the district court,
if on the trial anew in such court, the judgment be against the
appellant, in whole or in part. such judgment shall be ren
dered against him and his sureties in the bond for the appeal.

CHA.PTER XVI.

Forms in Civil Actions in Justices' Court.

The following or equivalent forms maJ' be used by jus
tices of the peace, in civil actions and proceedings under
this chapter, to wit:

Form of a Warrant.

Territor)' of Washington, County of ,ss.
To the Sheriff or any Constable of said County:
In the name of the United States, you are hereb.v com

manded to take the body of C D, if he be found in your county,
and bring him forthwith before the undersigned, one of the
justices of the peace in and for said county, at his office in
----, to answer A B, in a civil action; and you are bereby
commanded to give notice thereof to the said plaintiff, or his
agent or attorney; and haw JOu there and then this writ.

Given under mv hand this dav of . ~S-.
• •

J. P., Justice of the Peace.

Form of Subpoena.

Territory of ·Washington, County of ---,-;ss.
'1'0- :
In the name of the United States, you are hereby required

to appear before the undersigned, one of the justices of the
peace in and for said county, on th day of ,18, at
- o'clock in the noon, at his office in , to give evidence
in a certain cause, then and there to be tried, between A B.
plaintiff, and 0 D, defendant, on the part of (the plaintiff, or
defendant as the case may be.)

Given under my hand this day of ,18.
J. P., .Tustice of the Peacf>.
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Form of Execution.

'.rerritorJ ofWashington, County of ,ss.
To the Sheriff or any Constable of said County:
Whereas, judgment against C D, for the sum of -- dol-

lars, and dollars costs of suit, was recovered on the --
day of ,18, before the undersigned, one of the justices
of the peace in and for said county, at the suit of A B. These
are, therefore, in the name of the United States, to command
you to levy on the goods and chattels of the said C D (excepting
such as the law exempts), and make sale thereof according to
law, to the amount of said sum and costs upon this writ, and
the same return to me within thirty days, to be rendered to
the said A B, for his debt, interests and costs.

Given under my hand this day of , 18-.
J. P., Justice of the Peace.

Form of Yenire for a Jurv.
•

Territory of 'Vashington, County ss.
To the Sheriff or any Constable of said County:
In the name of the United Statf'j:i.; you are hereby com

manded to summon six good and lawful men of your county,
to be and. appear before the undersigned, one of the justices
of the peace in and for said county, on the day of ,
18 ,at o'clock in the noon of said day. at his oftice
in , to make a jury foOl' the trial of a civil action, between
A B, plaintiff, and C D, defendant, and have you then and
there this writ.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Execution Against the Body.

Territory of 'Washington, Coun(y RS.

To the Sheriff or any Constable of said County:
\Vhereas, judgment against C D for the sum of - dol-

lars, and for dollars, costs of suit, was recovered on the
-- day of ,18, before the undersigned, one of the jus-
tices of the peace in and for said county, at the suit of A B,
and an execution against his property returned unsatisfied;
these are, therefore, in the name of the United States to com
mand you to take the body of the said C D, and him ("onvey
and deIi\'er to the keeper of the jail of said county, who is
hereby commanded to receive and keep the said C D in safe
custody in prison, until the aforesaid sum, and all legal ex-
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penses, be paid and satisfied, or until he be discharged ther-e
from. by due course of law; aud of this writ make due return
within thirty days.

Given under my hand this day of , 18-.
J. P., Justice of the Peace.

Form. of Execution Against Principal and Surety, After Ex
piration of Stay of Execution.

Territory of Washington, County of ,ss.
To the Sheriff or any Constable of said County:
""Vhereas, judgment against C D for the sum of dol-

lars, and for dollars, costs of suit, was recovered on the
--- day of ,18, before the undersigned, one of the jus-
tices of the peace in and for said county, at the suit of A B;
and whereas, on the day of ,18, E F became f'urety
to pa;y said judgment and costs, in month from the date of
the judgment aforesaid, agreeably to law, in the payment of
which the said C D and E F have failed; these are, therefore,
in the name, etc., (as in the common form.)

Form of Order in Replevin.
Territory of Washington, County of ,ss.

To the Sheriff or any Constable of said County:
In the name of the United States, you are hereby eOIll

manded to take the personal property mentioned and de
scribed in the within affidavit, and deliver the same to the
plaintiff, upon receiving a proper undertaking, unless before
such delivery. the defendant enter into a sufficient undertak
ing- for the delivery thereof to the plaintiff, if delivery be ad
judged.

Giyen under mv hand this 'dav of . 18-.
~ ~

J. P., Justice of the Pearf-.

Form of a Writ of Attachment.

Territory of Washington, County of ,ss.
To the Sheriff or any Constable of said County:
In the name of the United States, you are commanded

to attach, and safely keep, the goods and chattels, moneys,
effects and credits of CD, (excepting such as the law exempts).
or so much (thereof) as shall satisfy the sum of dollars,
with interest and cost of suit, in whosoever hands or posses
sion the same may be found in your county, and to provide
that the goods and chattels so attached may be subject to
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further proceeding thereon, as the law requires; and of this
writ make legal service and due return.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Summons in Forcible Entry and Detainer.

Territory of Washington, County of ,ss.
To the Sheriff or any Constable of said CountJ:
'Vhereas, A B, of , hath exhibited unto the under-

signed, one of the justices of the peace in and for the said coun
ty, a complaint against C D, for a forcible entry and detainer of
the following premises, to-wit: You are hereby commanded
to summon the said C D, if he be found in your county, to ap
pear before the undersigned, oil. the day of ,18, at
- o'clock in the noon, at his office in , then and there
to make answer to, and defend against the complaint afore
said. And you are also hereby commanded to serve a copy of
the said complaint on the said C D, and upon this writ make
due return with your doings thereon.

Given under my hand this day of ,18.
J. P., Justie.e of the Peace.

Form of vVrit of Restitution in Forcible Entry and Detainer.

Territory of Washington, County of ,ss.
To the Sheriff or any Constable of said County:
Whereas, A B did make complaint in writing to the under

signed, a justice of the peace in and for said county, against G
D of the said county that he had been guilt)" of a forcible entry
and detainer of a certain tract of land (or other possessions,}
of the said A B: And whereas, a jury was empanneled and
sworn to enquire of said complaint, and did return their- ver
dict that the said C D was guilty of a forcible entry and de
tainer of the following described tract of land, to-wit: (Hert:
describe the premises of which the defendant is found guilty
of forcibly entering and detaining); And whereas, judgment
was entered thereon by said justice, and that the said A B
should have restitution of the premises; therefore, in the name
of the United States, you are hereby commanded to cause th£'
said C D to be removed forthwith from the premises afore
said, and that the said A B have peaceable restitution of the
same. and also that you levy of the goods and chattels of C D
found in your county, the sum of dollars, being the-
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amount of costs on the trial aforesaid, together with - dol
lars for this writ, and also your own fees, and make return of
this "Writ within thirty days next after the date thereof.

Given under my hand this day of ,18.
J. P., Justice of the Peace.

Form of Undertaking for Arrest.

, Whereas, an application has been made by A B, plaintiff,
to J P, one of the justices of the peace in and for county,
for a "Warrant to arrest C D, defendant, founded upon an affida·
vit of the said plaintiff, setting forth that C D, (here state the
cause for the arrest); Now, therefore, we, A B, plaintitI, and
E F ,acknowledge ourselves bound to CD, in the sum of -
dollars, to pay all costs that may be a warded to the said de
fendant, and all damages which he may sustain by reason of
the arrest, not exceeding the sum of dollars.

Dated this davof .18-. A B, E F." .

Form of Undertaking in Replevin.

Whereas, A B, plaintiff, has commenced an action before
J P, one of the justices of the peace in and for· county,
against C D, defendant, for the recovery of certain personal
property, mentioned and described in the affidavit of the plain·
tiff, to-"Wit: (Here set forth the property claimed.) Now, there
fore "We, A B, plaintiff, E F and G H, acknowledge ourselves
bound unto C D in the sum of dollars, for the prosecu
tion of the action for the return of the property to the defend
ant, if return thereof be adjudged, and for the payment to him
of such sum as may for any cause be reco,ered against the
plaintiff.

Dated the -- day of --, 18-.
A B, E F, G H.

Form of Undertaking in Attachment.

\Yhereas, an application has been made by A B, plaintiff,
to J P, one of the justices of the peace in and for county,
for a "Writ of attachment against the personal property of C
D, defendant; Now, therefore, we, A B, plaintifl', and E F
ackno"WIedge ourselves bound to C D in the sum of dol
lars, that if the defendant recover judgment in this action,
the plaintiff will pay all costs that may be awarded to the de
fendant, and all damages which he may sustain by reason of
the said attachment and not exceeding the sum of dollars.

Dated the day of ,18. A B, E F.
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Form of Undertaking to Discharge Attachment.

CD, E F, G H.

. . . .

Whereas, a writ of attachment has been issued by J P, one
of the justices of the peace in and for county, against
the personal property of C D, defendant, in an action in which
A B is plaintiff; Now, therefore, we, C D, defendant, E F,
and G H, acknowledge ourselves bound unto J K, constable,
in the sum of dollars, (double the value of the property),
engaging to deliver the property attached, to-wit: (Here set
forth a list of articles attached,) or pay the value tht:rt:of to
the sheriff or constable, to whom the execution upon a judg
ment obtained by plaintiff in the aforesaid action may be is
sued.

Dated this -- day of -- ,18..--.

Form of undertaking to Indemnify Constable on Claim of
Property by a Third Person.

Whereas, L M, claims to be owner of, and have the right
to possession of certain personal property, to-wit: (Here de
scribe it) which has been taken by J K, constable in coun
ty, upon an execution by .J 'P, justice of the peace in :llld for
the county of , upon a judgment obtained by A B, plain
tiff, against C D, defendant; Now, therefore, we, A B, plain
tiff, E F, and G H, acknowledge ourselves bound unto the
said J K, constable, in the sum of dollars, to indemnify the
said J K against such claim. A B, E F.

CHAPTER XVII.

Criminal Jurisdiction.

Sec. 171. The jurisdiction of justices of the peace
in criminal prosecutions, shall be co-extensive with their re
spective counties, and they shall have concurrent jurisdiction
with the district courts in affrays, assault and battery, viola
tion of estray laws, obstructions of highways and bridges,
charging extra tolls at ferries and bridges, neglect of ron ds by
supervisors, public indecency, having obscene books, pam
phlets for exhibition or otherwise, forcible entry and detainer,
malicious trespass, and on conviction, shall have power to
fine the person so offending, in any sum not exct'eding thirty
dollars.

Rec. 172. Any justice shall, on complaint made on oath
in writing before him, charging any person with the commis-
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sion of any crime or misdemeanor, of which he has jurisdic
tion, issue a warrant for the arrest of such person, and cause
hiIn to be brought forthwith before him for trial.

Sec. 173. Where any offense is committed in view of
any justice he may, by verbal direction to any constable, or if
no constable be present, to any citizen, cause such constable or
citizen to arrest such Offender, and keep him in custody for
the space of one hour, unless such offender shall sooner be
taken from such custody by Yirtue of a warrant issued on
<:otllplaint on oath. But such person so arrested, shall not be
<:onfined in jail, nor put upon any trial, until arrested by virtue
of such warrant.

Sec. 174. On the return of any warrant issued by him, it
shall be the duty of the justice to docket the cause, and un·
less continuance be granted, forthwith to hear and determine
the cause, and either acquit, convict and punish, or hold to
bail the offender, if the offense be bailable and prove to be one
which should be tried in the district court, or in default of
bail, commit him to jail, as the facts and law may justify.

The prisoner or the Territory may demand a jury,
which may be empanneled an sworn as in civil cases, or
he m.ay be tried by the justice.

Such justice or jury, if they find the prisoner
guilty, shall assess his punishment, or if in their opinion
the punishment they are authorized to assess, is not adequate
to the offense, they may so find; and in such case, the justice
sllall order such defendant to enter into recognizance to ap
pear at the next term of the court, having jurisdiction thereof,
and shall also recognize the witnesses, and proceed as provided
by the act regulating criminal pl'oceedings in like cases.

The defendant may plead guilty to any offense
charged, but no justice Rhall assess a fine or enter a judg
lllent thereon until a witness or witnesses have been ex
am-ined, to state the circumstances of the transaction; and he
shall have power either to enter judgment and assess a fine,
or order the defendant to enter into recognizance to appear
at the next term of the district court; and where the offense
charged is an injury to the person or property, the party in
jured in person or property must be present and examined as a
witness, unless prevented by sickness, or beyond the reach of
process.

Ree. 175. In all cases arising under this act, it shall
be the duty of the justice of the peace to summon the injured
party. and all others whose testimony may be deemed mater
ial, as witnesses at the trial, and to enforce their attendance
by attachment if necessary.
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Sec. 176. Continuance may be granted, either on
application of the prisoner, or the prosecuting attornE'y, or
prosecuting witness, under the same rules as in civil cases;
the cost of such continuance shall abide the event of the prose
cution in all cases and the justice shall recognize the defend
ant and the witnesses to appear from time to time, in the same
manner as is provided in other criminal examinations before
him.

In all cases of conviction, under the provisions
of this act, the justice shall enter judgment for the
fine and costs against the defendant, and may commit him to
jail to be placed at hard labor until the judgment is satisfied,
or the payment thereof be secured, and further proceedings
therein shall be had as in like cases in the district court.

Every defendant may stay the execution for the
fine and costs for thirty days, by procuring sufficien,t
sureties, to be approved by the justice, to enter into recoglll
zance before him for the payment of the fine and costs; the
entry of such recognizance shall be made on the docket of the
justice, and signed by the suretis, and shall have the ::lame ef
fect as a judgment, and if the same be not paid in thirty days,
the justice shall proceed as in like cases in the district court.

Sec. 177. Eyery person conYicted before a justice of the
peace of any offense, may appeal from the sentence wiUdn ten
days thereaftE'r, to the probate court then next to be held in
the samE' county, and such appellant shall be committed to
abide the sentencE' of said justice, until he shall recognize to
the Territory in such reasonable sum, with such sureties as
said justice shall require, with condition to appear at the conrt
appealed to, and there to prosecute his appeal, and to abide
the sentence of the court thereon, and in the mean time to
keep the peace, and be of good behaYior. The justice shall
also recognize the witnesses. or if th(~y are not present. en
dorse their names on the copy of proceeding.

Sec. 178. The justice, on such appeal, shall make a
copy of the conviction and other proceedings in the case, and
transmit the same, together with the recognizance and an a lJ·
8tract bill of the costs, to the clerk of the court appealed to,
who shall issue a subpoena for the witnesses, if they are not
under recognizance.

Sec. 179. The appellant shall not be required to
advance any fees in claiming his appeal, nor in prosecnting
the same; but if convicted in the appellate conrt. or if sen
tenced for failing to prosecute his appeal, he may be required.
as a part of the sentence, to pay the costs of prosecution. If

the appellant shall fail to enter and prosecute his appel:l 1 he
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shall be defaulted on his recognizance, if any was taken, and
the district court may award sentence against him for the of
fense whereof he was convicted, in like manner as if he had
been convicted thereof in that court; and if he be not then
in custody, process may be issued to bring him into court to re
ceive sentence.

Sec. 180. It shall be the duty of every justice, on
the first Mondays in January and July in each year, and on
going out of office, to pay over to the treasurer of his county
all lOoney he may have received on account of fines and all
fees which may have remained unclaimed in his hands for
twelve months; and he shall, at the same time, deliver to such
treasurer a statement in writing, showing by items the sources
frolO which such money was derived, and shall append thereto
an affidavit that he has received no other money for fines, not
before paid over to such treasurer, and has no other fees un
clailOed for twelve months, in his hands; and the treasurer's
receipt therefor he shall file with the auditor, who shall give
him a quietus.

CHAPTER XVIII.

Forms of Proceedings in Criminal Cases.

Sec. 181. The following or equivalent forms may
be used by justices of the peace in criminal proceedings under
this act:

Form of ·Warrant.

Territory of Washington, County, ss.
To the Sheriff or any Constable of said County:
"\Vhereas, A B, has this day complained in writing under

oath to the undersigned, one of the justices of the peace in
and for said county, (that on the day of , 18-, at-
in said county,) (here insert the substance of the complaint,
whatever it may be.) Therefore, in the name of the (~nited

States, you are commanded forthwith to apprehend the said
C D, and bring him before me, to be dealt with according to
law.

Given under my hand this day of ,18 .
.J P. Justice of the Peace.
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Form of Seach Warrant.

'.rerritory of Washington, County, ss.
To the Sheriff or any Constable of said County:
Whereas A B has this day made complaint on oath to the

undersigned, one of the justices of the peace in and for said
county, that the following goods and chattels, to-wit (here de
scribe them,) the property of the said A B, have been within
-- days past, or were on the day of by some per
son or persons unknown, stolen, taken and carried away out
of the possession of the said A B, in the county aforesaid; and
also that the said A B verily believes that the said goods or a
part thereof, are concealed in or about the house of C D, in
said county, (describe the premises to be searched.) There
fore, in the name of the United States, vou are commanded

•
that with the necessary and proper assistance you enter into
the said house, (describe the premises to be searched,) and then
diligently search for the said goods and chattels; and if the
same, or any part thereof, be found on such search, bring the
same, and also the said C D, forthwith before me, to be dis
posed of according to law.

Given under my hand this day of , 18-.
J P, Justice of the Peace.

FIlI'Ill of Commitment 'Vhere Justice on the Trial Shall Find
That He Has Not Jurisdiction in the Case.

'l'Cl'ritory of Washington, County, ss.
To any Constable, and the Keeper of the J ail of said

County:
'Vhereas, C D of etc., has been brought this day be-

fore the undersigned, one of the justices of the peace in and
for said county, charged on the oath of A B with having on the
-- day of ,18, in said county, committed the offense of,
(here state the offense charged in the warrant,) and in the pro
gress of the trial of said charge, it appearing to the said jus
tice that the said C D has been guilty of the offense of, (here
state the new offense found on the trial,) committed at the time
and place aforesaid; and whereas, the said C D has failed to
give bail in the sum of dollars, for his appearance to an
swer at the next term of the district court, as required hy me;
therefore, in the name of the United States, etc., (as in the last
form,) to receive the said C D into your custody in the said

a-16



LAWS OF "'ASHIXGTON 51,3

jail, and him there safely keep until he be dischal'ged by due
.course of law.

Given under my hand this day of ., , 18 ' .
J P, Justice of the Peace.

Form of Warrant to Keep the Peace.

Territory of Washington, County, ss.
To the Sheriff or any Constable of said County:
'Vhereas, A B has this day complained in writing unuer

.oath, to the undersigned, one of the justices of the peace in
and for said county, that he has just cause to fear, and does
fear C D, late of the said countJ', will (here state the threatened
injury or 'dolence, as sworn to.) Therefore, in the name of the
United States, you are commanded to apprehend the ,;ouiu C
D, and bring him forthwith before me, to show cause why he
should not give surety to keep the peace and be of good be
haYior towards all people of this Tenitory, and the said .\ B
especially, and further to be dealt with according to law.

Given under my hand this, day of , 18-.
J P, .Justice of the Peace.

Form of Commitment rpon Sentenee.

United States of America, Territory of "'ashington-sl:'.
To any Constable, and the Keeper of the County Jail of

~;;aid Countv:•
'Yhereas, at a justice's court held at my office in said

county, for the trial of C D, for the offense hereiiufter stated,
the said C D was convicted of having on the day of ,
18 ,in said county, committed, (here state the offense) and
upon conviction the said court did adjudge and determine
that the said C D should be imprisoned in the county jail of
said county, for days; therefore, you, the said constable,
are commanded in the name of the United States. forthwith
to convey and deliver the said C D to the Raid keeper; and
you, the said keeper, are hereby commanded to recei,e the said
C D into your custody in said jail and him there safely keep
until the expiration of said days, or until he shall thence
be discharged by due course of law.

Dated this davof . 18 .•
J P. Justice of the Peace.

Form of Certificate of Conviction.

Territory of Washington, County of ss.
At a justice's court, held at my office in said county before
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me, one of the justices of the peace, in and for said count,}' for
the trial of C D, for the offense hereinafter stated, the said 0
D was convicted of having on the day of , 18-, in
said county committed, (here insert tbe offense) and upon con
\'iction, tbe said court did adjudge and determine that the·
said C D should pay a fine of dollars, (or be imprisoned
as tbe case may be,) and tbe said fine bas been paid to me.

Given under my band this - day of , 18-.
J P, Justice of the Peace.

Form of an Execution.

Territory of Washington, Count,}',-ss.
To the Sheriff or any Constable of said County:
Whereas, at a justice's court held at my office in said.

county for the trial of C D for tbe offense hereinafter stated,
tbe said C D was convicted of having on the day of ,
18 ,in said county, committed, (bere state the offense), and
upon conviction the said court did adjudge and determine that
the said C D should pay a fine of dollars, and dol,
lars costs; and whereas the said fine and costs have not been
paid; these are therefore. in the name of the United States, to
command you to levy on HlP goods and chattels, etc., all in
execution in civil cases.

Passed April 28, ] 854.

AN AC'l'

To Regulate Fees and Costs.

Be it macted by the Legislative Assembly of the Territory··
of Washington:

Section 1. That the fees and compensation of the sev-·
eral officers and persons hereinafter named, shall be as fol
lOWS, to-wit:

For Clerks of the Supreme and District Courts in Civil Cases.

lst. For filing declaration, petition, plea, demurrer affi-
davit, exhibit or other paper, in each cause, each .... $ 10

For issuing capias, attachment, execution, certiorari, SUo
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20

50
25
15
15

25
25
25
25

50

100
25

eaell. . . .. .. . . .. . . . . .. . ..

persedeas, habeas corpus, information, mandate, writ
of error or replevin and for any other original writ,

..For entering each writ .
For issuing writs of venditioni exponas or order of sale,

everY hundred words .
•

For entering appearance of either party, personally or
by attorney, charged but once .

For entering sheriff's return on any writ, for every folio
For docketing appeals from justices' of the peace court
For docketing each cause, to be charged but once .
For writs for each special venire for J'urv charo'ed in. , '"

each cause tried.................. . .
For receiving panel and swearing jury .
For swearing witnesses, each....... . . . . . . . . . .. . .
.For entering claim for each witness for their attendancf'
For endorsing on sheriff's deeds, the following: "Pre-

sented and entered in book of lede~:' an certifying th(;-
same as req uired by law 1 00

For entering judgment, recognizance, special rule, con
tinuance, discontinuance, retraxit, rule of reference,
allowance of writ of babeas corpus, confession of judg
ment. default or consent, rule or plea, notice of appeal
to supreme or district court, each .

For entering surrender of principal by bail, exonerating.
canceling bail bond, dischaJ'ge of recognizance, issue
joined, motion, non-suit. report of referees, judgment
upon any issue of lawaI' fact, or on any report of ref
erees. appeals from inferior courts, appeals to ltigher
courts, and acknowledgments............ 50

For taking affidavits, each.............. 25
For certifying affidavits with sealed attachments, each. 1 00
For writing affidavits, per folio of one hundred words. . 25
For taking depositions, per folio ; . . . . . . . 20
For issuing subpoenas, one or more names. . . . . . . . . . . . 50
For calling and swearing talesman, each. . . . . . . . . . . . . . 15
For giving order to each juror for his attendance. . . . .. 50
For approving bonds, including justification 1 00
Fo I' copying papers, per folio....................... 20
FoI' certificate and seaL........... 1 00
For entering a declaration of intention to become a citi·

zen of the United States 1 00
For certificate of such entry under a seal of the court 2 00
For entering the final admission of an alien to the rights

of citizenship. and for a certified copy thereof, under
the seal of the court............... 3 00
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For Sheriff.

20words.. .. .. .. . . . ..

2nd. For the service of every summons and complaint,
and return thereof on each defendant, besides mileage 1 001

For levying each writ of execution on real or personal
property, besides mileage .. , .. , ,.. . , 1 00-

For levying each writ of attachment on real or personal
property, besides mileage .. , .. , ,.. . ,.... 1 00

For service of capias ad satisfaciendum upon the body
of each defendant named in the writ , .. , .. 1 00

For every bail bond , . , .. , .. , , . . . . .. . ,.. 1 00
For serving writ of possession without the aid of the

county, besides mileage .. , , 2 00
For serving writ of possession with the aid of the coun-

t b 'd '1 3 0(\Jf, eSI es illl eage. .. .. .. . .. .. .. . . .. .. -
For executing writ of inquiry and returning the same

'th' . 't' 2 00WI InqulSl Ion .

For copy of any complaint, notice, writ or process nec
essary to complete a service, for each one hundred

For serving and returning subpoena to witness, besides
mileage, for each person therein named .

For summoning each grand and petit juror, besides mile-
age. . .. .. . .. . .. . . . . 1 ..

40

25·

10-

Percentage on all moneys actually mad':' and paid to the
sheriff on execution or order of sale, under one thou
sand dollars, two per centum.

Percentage on all sums over one thousand dollars, one
per centum.

For serving declaration in ejectment and return, besides
mileage. .. . .. .. . . . .. . .. . 1 00·

For making a deed of land sold on execution, decree or
order of court, to be paid by the grantee , 6 00

For serving scire facias for each defendant, besides mile-
age. .. . .. .. .. 1 00

F II ' . "5'or ca lng Jury.................... ...
For calling each witnesses , .. , .. , . . . 10
For bringing up a person on a writ of habeas corpus, be-

sides milea~e........ . ,.. 1 00
For each day's attendance on any court of record 3 00
For posting' each notice, besides mileage....... . . . . . . 50
For executing a sentence of death , 50 00
For each mile necessarily traveled in ~oing to and re-

turtiin~frolD the county-sea.t to the plaee of service ..
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.Judges of Probate.

75
50
50

')_i>

20

Sit
75

no
50

1 00

50
50

1 00
10
15

ministrators.. .. .. .. .. .. .. .. .. .. .. ..

;3rd. For granting letters of administration. . . . . . . . . .. 1 00
For probate of will or testament. . . . . . . . . . . . . . . . . . .. 1 00
For granting letters testamentary................... 1 00
For granting letters testamentary, when the same are

contested. . .. .. .. .. .. 3 00
Taking bonds in any case.......................... 1 UO
Hearing complaints against spendthrifts and lunatics .. 5 00
Appointing guardian.................. 75
Decree of settlement of an estate. ~ . . . . . . . . . . . . . . . .. 1 00
Decree of settlement of an estate when eontested ~ 00
Order of distribution.............. . 1 00
Examining inventory of appraisement or return of sale

and filing the same in 0 fti ce, each .
Every writ or process under seal. .
Each order of court on record .
Examining accounts, each one hundred words, counting

two figures for a word .
'Varrant to appraise or diyide an estate. . . . . . . . . . . . . . . 75
I · . • 1 UOsSUlng commIssIOn........... . .
Allowing an appeal................. . .
Assigning dower in real estate...................... 1 UO
Assigning personal estate to widow................. 1 00
Refusing letters of administration or probate of will,

to be paid by the losing party. . . . . . . . . . . . . . . . . . . .. 2
For every continuance when asked by a party .
Order for partition of real estate , .. , .
Allowing reports on the accounts of executors or ad-

A cknowledgment with seal........... . .
Entering appointment of executors, administrators or

guardians, or other appointment necessary .
I ssuing letters of guardianship .
For hearing each eontested case, to be taxed as costs

against the party in defauIt. .. .. . . . . . . .. . .. . . . . ... 5 00
Issuing citations to executors, admiIiistrators and

Extending letters of administration ............•.....
Decree respecting the probate of will or codicil .
Filing each paper _. _. . .. . .
Administering an oath _. . . . . . . .. . .
Recording all papers required by law to be recorded, for

each one hnudred words .
Order of apportionment of an insolvent estate among the

creditors.. .. .. .. .. 2 00
75

guardians ~ 50
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Copies of papers and records, each one hundred words. . 20
Provided, That no probate judge in this Territory shall

hereafter receiYe any compensation per diem for his services
from the county: And vrovided further, That in the county
of "Valla Walla the probate judge of said county shall be
paid out of the county treasury of said county, an annual sal
ary of seven hundred dollars in lieu of all fees above allowed,
and that the fees above provided shall be collected by the
probate judge, and by him be paid in kind over to the county
treasurer of said county for thE' general fund, and take dupli
cate receipts therefor. one of which shall be filed with thl:'
county auditor of said county.

For Justices of the Peace.

For issuing notice , .
POl' issuing warrant in eriminal cases .
For taking recognizance of bail, including justification ..
"L"' 'tt' . 'j~ or comml lng to Jal .
For every subpoena.............. . .
For each name in subpoena after the first. .
For entering judgment on triaL .
For entering judgment of confession on default. .
For each folio of certified copy of proceedings, or appeals

certiorari or otherwise :... . .
For every adjournment at request of either party .
For swearing witnesses, jurors or arbitrators, each .
For issuing writ of attachment , .
For scire fa.cias...... .. .. .. . .. .. . .. .. . . .. . ..
For entering discontinuance or satisfaction .
For taking acknowledgements of deeds or other instru-

ments ..
For venire of jury .
For writ of restitution .
For taking affidavits, each .
ji'or attending with clerk of county commissioners at the

opening of polls, per diem .
For issuing writ of replevin .
For filing each paper in a cause .
For approving a bond, including justification , .
For administering; an oath .
For taxing costs in any cause , .
For taking depositions, for each folio .
For making certified copies of any proceedings in his

court, or before him, for each folio .
For solmenization of marriages and making return there-

of. . '. .. . .. . . .. . ..

75
1 00
1 00

50.,-
....;)

10
50
50

20
50
15

1 00
1 00

50

50
1 00
1 00

25

3 00
75
15
50
15
50
20

20

5 00
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For County Auditors:

4th. For making out assessment roll to county
assessor, for each quire such roll may contain ~ flO 00

For making out original tax duplicate, for each one hUll'
dred words such duplicate may contain, counting eVe
ery two figures as a word, excluding calculations... 25

For making out exhibits of receipts and expenditures of
county for past year, for eaeh one hundred words,
counting every two figures as a word, excluding cal-
culations.o .. . .. .. .. .. .. .. .. ..

For each settlement of his accounts, or of any other
officer with the county .

For filing each paper, exhibit or necessary document
connected with the duties of his office " .

For attending each regular and special term of the board
of county commissioners, per diem .

For recording proceedings of board of county commis-
sioners, for each one hundred words .

For each order drawn on county treasurer _ .
For copy of an order drawn upon the order of the board
For drawing each receipt .
For each notice delivered to the sheriff for general or

special election........... . .
For opening and examining election returns and making

abstract of votes and copies thereof, per diem .
For each certificate of election to be paid by the county
For each order for view of road _
For taking bonds of county officers and all other persons

required by the board OI' by law to give bonds, each._
For administering an oath _
For each bond executed by the county commissioners to

purchaser of county property, and other purposes ... ~

For each deed executed by coun ty commissioners ....•
For each poll book delivered to sheriff or judges of elec-

ti0 n.. .. .. .. .. .. .. .. .. .. .. .. ...
For filing each bond, oath, receipt, bill, order, appoint

lDent and petition, report, resignation, deed, affidavit,
and all other papers required to be put on file .

For issuing each license under seal, to grocery, tavern,.
ferry, or to peddlers, showmen, or managers or owners
of circuses, and all other business, to be paid by th~

party to whom granted .
For entering license on record .
For entering the approval by county commissioners of

licenses granted in vacation in each case, to b€ paid by
applicant.. .. .. .. .. .. .. . .. .. .. .o ..

25

1 00

10

3 00

20
20
50
10

50

3 00
50

1 00

1 00
15

2 00
~~ 00

1 00

10

1 00
25

1 00
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For notifying clerk of district court of the selection of
grand and petit jurors, each list. .

For all writs ordered issued by the board required by
law, the same fees as are allowed the clerk of the dis
trict court for similar services.

For reading and entering petition for view of road, to be
paid by petitioner .

For reading and entering remonstrance against view of
road or petition for damages, each to be paid by re-
III0 nstrants .

For reading and entering report of road viewers .
For entering appointment of road viewers .
For notifying justice of the peace or county commission-

~rs to attend at the opening and examination of elec-
tions returns, each .

For certifying copy of commissioners' proceedings or
parts thereof, for each one hundred words, to be paid
by the party requiring such copy .

For filing each deed or instrument of writing for record
'cor making final settlement of any account with the

t'()unty, per folio .
For each certificate as recorder of liens on record against

the property of any person .
The fee of a county auditor for issuing a license of mar

riage, and recording a certificate of the performance
of the marriage ceremony shall be $2.50, which fee
shall be paid at the time the license is issued, by thE'
party applying for the s~me.

For Constables.

1 00

1 00

1 00
50
50

50

20
10

20

50

For serving complaint and notice on each defendant, be·
sides mileage........... 1 00

For service and return of a cpaias or warrant, besides
mileage. . . . . . .. 1 00

For committing to prison, besides mileage. . . . . . . . . . .. 1 00
For serving an execution on goods, besides mileage. . .. 1 00
For every day's attendance upon any court of record.. 3 00
For summoning jury before justice of the peace 1 50
For each mile necessarily traveled in going to and re-

turning from the court to the place of service. . . . . . . 20

For County Commissioners.

5th. For service per diem, besides mileage. . . . . . . . . .. 3 00
Mileage going to the county seat, for each mile traveled. 15
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Jurors.

Each grand and petit juror l'>hall be allowed for each
day's attendance on a court of record, if not a tales-

521

ma.n ,. . .. 3 00
(including pay received from the United States, for
every mile to and from the seat of justice.)

Talesman serving as a petit juror, each trial, when he
may be detained more than one day, per diem 3 00
(including any pay received from the United States.)

For every day's attendance upon justice of the peace
courts, besides mileage........ 2 00

For serving on inquest _. . . . . . . . . . . . . . . . . . . . .. 2 00
Mileage each way, per mile , . 10

Witnesses.

6th. For every protest of a bill of exchange or prom-
issory note 2 00

Mileage each way............ 10

Notary Public
Sec. 6. For every protest of a bill of exchange or

promissory note 2 00
A ttesting any instrument of writing and seal. . . . . . . .. 1 00
Xoting a bill of exchange or promissory not for non-ac-

ceptance or non-payment............ 1 00
Taking acknowledgm~ntof any legal instrument.. 1 00
Registering protest of bill of exchange or promissory

note 1 50
Certifying an affidavit, and all other certificates under

seal... 1 00
Each oath or affirmation, without seal. . . . . . . . . . . . . . . . 50
Being present at demand, tender or deposits, and notin~

the same, besides mileage at te'ri cents per mile ..... 1 00
For any instrument of writing drawn by a notary public,

for each one hundred words....................... 50

Coroners.

7th. For each inquest he may held besides mileage ....10 00
age 10 00

\Yhen performing the duties of sheriff he shall receive
the same fees as sheriffs are entitled to receive for
services performed.

ji"or drawing all necessary writings, each one hundred
wo-rds .,.. 20
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l!'or issuing venire......... 1 00
Sec. 2. The clerk of the county commissioners

shall, in all cases where his fees lUI-; {Mid out of the county
treasury, be paid by order of i;ai,j l:oruJllissioners, who shall
be satisfied of the correctnesH of his at'(~ount, and the same
shall be authenticated by hi/'! oat II a nil filed with the county
treasurer.

Sec. 3. All officers shall, when requested so to
do, make out a bill of tlwi r j't~f~8 in every case, and for any
services, specifying eae}, /.:lr'tklJlat item thereof, and receipt
the same when it is paid; whidl bill of fees shall always be
subject to examinatiol' ;1/1 I} I:onection by the several courts;
and any officer who /f-I'IHI:!" or declines to comply with the
requirements of t Id~ ,.(.1'1 iOl' shall forfeit his fees in every
case.

Sec. 4. All acts and parts of acts in conflict herewith
are hereby repealed, and no fees or compensation for serv
ices not provided for herein, shall be received or demanded,
except as hereinafter provided, unless some special existing
law provides for the payment of such services, and if such
law exists, then he shall be entitled to receive such com·
pensation as therein provided; it being the true intent and
meaning of this act to supersede and operate instead of laws
or parts of laws heretofore enacted.

Sec. 5. Each and every officer who shall be called
on or required to perform service for which no feesll""~

pensation are provided for in this act, shall be allowvd h·es
similar and equal to those allowed him for servil:l''' l,f the
same kind for which allowance is made herein.

Sec. 6. All officers and other persons entitled by the
provisions of this act to charl!e mileage, shall charge at the
rate of ten cents per mile, and onlY for the distance actually
and necessarily traveled, and in ilO case shall constructive
mileage -be allowed.

Sec. 7. This act to take effect and be in force from and
after its passage.

Passed April 27, 1854.



AN ACT

To Establish the Amount and Provide for the Payment of Costs
in Oertain Cases.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That every person making a complaint against
another for a threatened breach of the peace or for a mis
demeanor shall, in case the complaint is not sustained, or
the defendant be finally acquitted, be liable for all costs of
the prosecution: Provided, That nothing in this section con
tained, shall be so construed as to impose c·osts upon any
person making complaint, unless it shall clearly appear that
the complaint is without foundation and frivolous or rna·
licious.

Sec. 2. Every person making complant aganst another
for a felony, where the defendant is discharged or acquitted,
8hall be liable for the liosts in case the court and jury,
where the case is submitted to a jury, shall decide that the
('omplaint is frivolous or malicious, as well as without foun
dation.

Sec. 3. Every person convicted of a crime or held
to bail to keep the peace, shall be liable to all the costs of the
proceedings against him, including, when tried by a jury in
the district court, twelve dollars for a jury fee, and when
tried by a jury before a committing magistrate, six dollars for
jury fee, for which judgment shall be rendered and collection
had as in cases of fines. The jury fee, when collected for a
case tried by the district court, shall be paid to the clerk, to
be by him applied as the jury fee in civil cases is applied.

Sec. 4. In all convictions for felony, forthwith after final
sentence to the penitentiary, the clerk of the district court
shall make out a cost bill in the case, which, after being' ap
proved by the judge, he shall certify under the seal of the
court and transmit to the auditor of the countv from which•
the defendant came. Said cost bill shall be by the county au-
ditor transmitted to the Territorial treasurer, who shall credit
the county with the amount as so much paid on account of
the Territorial tax, and charge the same to the "penitentiary
labor fund," and he shall transmit to the auditor of the coun
ty his receipt for the same. The auditor of the count.v shall
notify the treasurer of the county of the amount of the cost
bins by him transmitted. as abo.e provided. from time to
time, whereupon the treasurer shall reserve the amount from
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the amount of the Territorial tax in his hands, or hereafter to
be collected, and credit the same to the "court fund."

Sec. 5. Whenever a sheriff shall be required to con,ey a.
prisoner out of the limits of his own county, he shall be en
titled to receive his actual and necessary expenses in trans
porting and maintaining said prisoner, in addition to his own
mileage, or such other compensation as is provided in lieu
thereof.

Sec. 6. Whenever a juror, witness or officer is re
quired to attend a court, or travel on official business out of
the limits of his own county, and entitled to mileage, in lieu
thereof he may at his option receive his actual and necessary
traveling expenses by the usually traveled route in going to
andreturning from the place where the court is held, or where
the business is discharged.

Sec. 7. In every civil case before the district in which
a jury shal render a verdict, the party in whose favor the
verdict shall be, shall, befo['e the same is recorded, pay to
the clerk the sum of twelve dollars as a jury fee, which may
be taxed against the opposite party as a part of the costs,
and no other jury fee shall be taxed in the case.

Sec. 8. At the close of each term of the district court,
the clerk shall ascertain the amount due each juror for his
mileage and perdiem; and he shall also certify the amount
of fees that may be due tu the sheriff of any other county than
that in which the court is held, who may have attended the
term, having a prisoner in custody charged with or con,icted
of ~ crime, or for the purpose of conveying such prisoner to
or fror;n the county, which when approved by the court or
judge, !>hall be a charge upon the county to which the pris
oner belongs; and he shall also certify the amount which may
be due witnesses attendin~ from another county in a criminal
case for their fees, which when approved by the court or
judge, shall be a charge upon the county to which the casp
b£'longs, all of which shall be paid out of the "court fund."

Sec. 9. The county commissioners of each county shall,
at their June session in each year, set apart a certain por
t\on of the tax assessed for county purposes, which shall ~
~ufficient to cover the expenses of the sheriff in maintainin~

prisoners charged with crimes, and conveying them out of
the county, also his mileage or other compensation in li£'u
fpereof, when required to travel out of fhelimits of his
county, so far as the same is chargeable against the county;
also, all the expenses of the district court, whicl1 may de
volve upon the county to pay, which portion shall be par
ticularly specified on the assessment roll, and shall be col-
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lected in money, and called the "court fund," and shall be
applied solely to the purposes for which it was raised.

Sec. 10. Each county shall be liable to pay the per
diem and mileage, or other comp~usation in lieu thereof, to
jurors of the county attending tn~ district court; the ft'es of
the sheriff for maintaining prisoners charged with crimes, and
his costs in conveying them to and from the district court as
well as their board while there; the per diem and mileage, or
such other compensation as is allowed in .lieu thereof, of the
sheriff of the county, when in criminal cases he is required to
a ttend or travel to the district court out of the limits of his
own county; the costs in criminal cases taken from the county
to the district court: Provided, That none shall be so paid by
the treasurer unless the particular items shall be approved by
the judge and certified by the clerk under the seal of the court:
And, provided further, That for the time or travel which may
be paid by the parties or United States, no payment from tht'
county fund shall be allowed, and no officer, juror or witnes~

shall receive from the county double pay as a per diem fo
the same time, or as traveling expenses or mileage for th
same travel, in how many different capacities, or in however
many different causes they may be summoned, notified or
called upon to testify or attend in.

Sec. 11. The county in which the court is held shall•
furnish the court house, a jail or suitable place for confining
prisoners. books for record, stationery, lights, wood, attend,
ance, and other incidental expenses of the court house and
court which are not paid by the United States, which shall
be paid out of the "court fund" of that county.

Sec. 12. All costs collected against any person
eonv1eted for erime or misdemeanor. and all sums collectpd on
recognizances of pt'rsons accused, or of witnesses in criminal
~ases for fines and forfeitures. shall belong to the "court
fund" of the count, from which the case came.

. .
Sec. 13. This act to take effect and be in force from and

after its passage.
PassE'd .Januan 27, 1857... .
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AN ACT

each_
each_.,

To Provide for the Assessing and Collecting Territorial and
County Revenue.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all taxes for the support of the govern
ment of this Territory, on polls of white male inhabitants,
between twenty-one and fifty years of age, and on property
valued in equal and rateable proportion, to be fixed from
time to time by law, and for county expenditures, to be de
termined by the county commissioners; and the amount
of poll tax by this act, shall be aile dollar, upon every white
male inhabitant over twenty-one years of age, in this Terri
tory, which shall go to the county. There shall also be
leYieda tax of one mill upon every dollars worth of real and
personal property in this Territory, for Territorial purposes,
and two mills for schooL purposes, and not to exceed four
mills for county purposes.

Sec. 2. All real and personal property belonging to any
relighms society, or to any benevolent. charitable. literary,
or scientific institution. or in,ested for the use of the same,
or held by trustees, all real and personal property belong
ing to this Territor~-, or any county thereof, all school houses
and school lands,. public libraries, and all places of hurial,
the property of all Indians, shall be eXE'mpt fl'om taxation.

See.:=!. All lands liable to taxation shall be assessed in
the county in which the same may be, in the name of the
owner or occupant thereof, and all unoccupiE'd lands where
the name of the owner is unknown, shall be assessed as
lands. of persons nnknown.

• * * * * * * * •
Sec. 6. The assessor of each countv. between the first•

Monday of Mareh and the last ~londaT of ~fa,. shall ascertain.' .., .
the namE'S of all persons in snch rOllnty liable to taxation,
and also all taxa hIe property therE'in. and flhall preparf> an
assessment roll. in which shall be set down in separate
~olumns:

1. The names of all taxable persons in such connty.
2. A eondse description of all real estate taxable to

each.
:=!. The full eash yalue thereof.
4. The value of the personal property taxahIe to
5. A desn-iption of a dty or town lots taxable to

and their valne.



LAWS OF WASHINGTON 527

6. 'fhe total value. And when any person is assessed
as trustee, guardian, executor or administrator, 8- designa
tion of his representative character shall be added to his
name, and such assessment shall be entered in a separate
column from his individual assessment.

* • * * .. • .. • •
Sec. 14. All persons liable to taxation may. before the

first day of September. in each year. pay their ta~e8 to the
county treasurer. County orders shall be received in pay·
ment of county taxes ,to an amount not exceeding such tax.
Such county treasurel' shall give a receipt for the payment
of taxes, if required, therein describing the lands or town
lots, or specifying the amount of personal property on which
the same is paid, and shall note on his roll the payment
thereof, and shall be entitled to retain three per cent. upon
a II taxes so paid as his fees.

Sec. 15. The countv treasurer shall. within ten davs• •
after the expiration of the time allowed for the payment of
taxes, make out a schpdule of unpaid taxes in for'm of
-duplicate assessment roll. verified by affidavit, and deliver
the same to the county auditor. who shall add ten per cent.
to the amount of such unpaid taxes. and forthwith issue
a transcript of such schedule, with the ten per cent.
added to such taxes. with a warrant attached thereto
in the name of the United States, under his hand and the
seal of the board of county eomndssioners, to the sheriff
of the county, commanding him to collect the taxes charged
in such transcript, by demanding payment of the person~

chargeable therdn, and making sale of the goods and chat
tels of snch persons. if necessary. and to return the same
to such auditor on or hefMl" the first :\fond:n in Januarv,. ,
next enfming therpafteJ'; and fo:u(·h auditol' shall ('harge such
sheriff with the amount of money to he collectf'd in such•
transcript.

Sec. If1. The sheriff shall proceed to call once on each
person nam('d in the tJ'anscript. and eolleet the taxes charged,
as provided in this act. n.nd if not tlwn paid, shall
levy the same on th(' good~ and ehattels of sueh
person, and give six days l1otic(' of the time and
place of sal(' and the proTwrty to b(' sold, by posting up
advertisements in four public place'S in the county, and sell
the same at public anction. and. if snch property shaH sell
for more than the taxes, cost anddamagps. the surplus shall
be paid to the owner thereof, and such sheriff shall receive
the ten per cent. added to the tax by the county auditor for
fpes of collec,tion. and in casp of sal(', hi~ u!'.ual fees for -saleR
of property on ('xecution: Provided. That any person, be-
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fote sale of his property, may pay all taxes, per centage and
C<lsts, and stop such sale. .

Sec. 17. The sheriff shall pa'y to the county treasurer the
amount of money collected by him from time to time, as often
as once in three months, and before the return day of such
transcript, and shall take his receipt therefor, and shall re
turn to the auditor, with his trnnscript and warrant, on or
before the first ~fonday in ,January ensuing, a delinquent
list of all taxes remaining unpaid, s~tting down such as are
due and unpaid on lands, or city or town lots, with a proper
description thereof, and such as are due and unpaid by any
person on personal property, or as a poll tax, verified by affi
davit, and shall, on settlement with such auditor, be allowed
the amount of receipts given to him by the county treasurer,
and the amount of taxes returned by him delinquent to such
auditor, and the ten per eent. allowed him by law for collection.

Sec. 18. From the date of the sheriff's return, all taxes
unpaid are delinquent, and shall draw interest at the rate of
twenty-five per cent. per annum, and taxes on lands, city
or town lots, are hereby made a perpetual lien therf>upo?
against all persons, except the rnited Rtates and this TerrI
tory.

Sec. 19. The county auditor shall, within twenty days,
make out two lists of such lands, city and town lots returned
as delinquent. with the amount of 'taxes due thereon, and·
deliver one list to the county sheriff, who shall advertise
such list in some newspaper in the county, or if there be no
such newspaper in the county, then in some newspaper of
~eneral eirculation in the TNTitory, for six weeks success
ivelv before the first ~fondaY in ~lay, and shall also post

0' •.'.

such list in six pu'blic pla('es in his ('ounty, for six weeks
~fore sueh first ~Ionday in :\Iay. and shall pro('eed to sell
at public auction to the highest bidder, on the first Manday
of Mav, bptween the hours of ten o'dock a. m. and five

••
o'clock p. m. at the county seat, all delinquent lands and
city and town lots on which the unpaid tax and accruing
interest and costs shall not have been paid before such
time, and shall continue such sale from day to day until
all such lands and town lots shall be sold. or shall have
bpell twice offered for sale. and the sheriff shall receive
fly/> Del' cent. on all such sales as his fees therefor.

~ec. 20. When anv lands or town lots cannot he sold"••
for the amount of taxes, interest and charrrpl'l thereon. fluch
rands and town lots shall be p'dssed over and re-off('rpd for
lllale beforp the rlose of sUf'h sale, anrl if the same cannot
be then sohl for the amount, snch lands and town lot';;, shall
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be purchased by the county treasurer for the amount due
thereon, as county property.

Sec. 21. The county treasurer shall, on the payment
to him within forty-eight hours of the amount bid on any
land, city or town lot, make out a certificate of purchase
of such land or lot, in the name of the 'rerritory of Washing
ton, signed by such treasurer in his official name, to such
purchaser, which shall be held to cOR,ey all right, title and
interest of the person in whose name such land or town lot
shall have been taxed, except as hereinafter pro'dded; and
where such payment shall not be made within fOJ'ty-eight
hours, such lands and town lots shall be considerpd a;:; sold
to the countv. The county tr~asurer shall be entitled to a• •
fee of one dollar for en>ry such certificate of purcluH:;e, and
any number of tracts of land or lots may be includpd in such
certificate, if required by the purchaser, and a fee of ten
cents for each additional tract or lot so included, shall bp
allowed such treasurer.

Sec. 22. The county trear-mrer shall, within ten days• •
after such first ~Iondav in ~lav. make out a list of all

o. .. ..

lands and town lots sold to the county, vprified by affidavit,
and the county auditor shall enter the same as county lands,

• •
city and town lots, in a book to be kept for that purpose, and
taxes shall be regularlv assessed thereon. and snch landEl•
and city and town lots shall be included in the delinquent
list furnished every :rear, and with the amount of such year's.. . ~

tax added to the delinquent tax and interest and charges
thereon. be offered for sale as other delinqupnt land8, until
sold for the amount of such dplinquent tax, interp8t, all
charges alild accl'ued taxe8.

Sec. 23. A 11 lands. city and town lots 80ld to actual•

purchasers shall be subject to rpdemption by tIll' formpr
owner therE'of. within two years thereafter. on thE' pa.vment
of the delinquent taxes, with fifty per cent. intere8t, (,OF:t.
charge8 and the a('cruing tax. to thp plll'cIHlspr. who shftll ,'p

ceipt therefor. or to the ('oun(v trea surer for the UF:e of such
purchaser, and if no receipt of such pur('hafler shall he filed
with such trpasurpr. or no Fmch payment he made to him. the

•

holder of the certifiC'ate of purcha8e shall be entitlpd to re-
ceive a deed from the county trea8urpr, of the land, city or• •

town lots deflcribE'd in such ('prtifif'Me of pUrf'haRe. which
deed shaH run in thp namp of thp Tprritory of "7aRhington.
and be silmed bv Ruch trpasurf'r in hiR official capacity. anll
F-1hal1 be prE'gumntive evidence of thp rpgularitv of all forme' ... .
nroceedin£!s. find thp trea~1Jrpr Rha 11 hp pntitled to rpreive a
fee of two dollarg for pyprv ~llf'h dppd .

•
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Sec. 24. Lands and city and town lots sold to the county
may be redeemed by the former owner thereof, by such owner'
.obtaining from the county auditor a certified statement of
the amount of all taxes, interest, and costs accrued
..charged to such land or lots, and paying such amount to
the county treasurer, who shalI give him a receipt there·
for, and the county auditor, on filing such receipt. shall
give to such owner a certificate of redemption of such land.
city or town lots, signed by him in his ofIicial capacity, and
sealed with the seal of the board of countv cowmissioners.• •

and shall char~e such treasurer witll the amount of such re-
ceipt. and shall omit such land. city a" town lots so re
,deemed from his list of countv bnds.

•
Sec. 25. Any person whose poll tax. or tax on personal

propert,y shall have heen returned dplinquent. may pa .... the
same at any time. by takin~ from the C'OI1Dty auditor a cf'rtified
statement of the amount of such taxes. interest and costs. and
paying such amount to the COUllty treasurpr. who shall ~ive

him two receipts therpfor. one of which he shall file with
the C'ounty auditor. who shall ('har~e such trpasurpr with
the amount thereof. and if such taxes. interest and costs
-shall not be paid before the time of makin~ out the duplicate
assps"ment roll. the countv auditor shall add to the tax as·•

sessed and charged acr-ainst such person on such roll. the
:amount of delinqnent tax. interest and costs. to be collected
as other taxes.

Sec. :W. If on the as"es"ment rolls or tax lists, schedule
.or trnmlcripts. there shall he any error in the namp of a
person taxed. the naDH' may lw changed and the tax col·
If'ctf'd f,'om the person intended. if he be taxable and can
bf' identified hv the a""essor. tre~lsur'er or sheriff. and when·

• •

f'ver the treasurer. after the dlTplif'ate certificate is rlf'livered
to him. "hall a"f'el"tain that fln~' ]:1nil nr nthel' propPl'ty i;;;
omitted. he shalI assess and f'stimatf' thf' tax therf'on. anrl
-pnter thE' same upon his dupliC'nte aSl'essmf'nt roll. and in·
form the pOlmty auditor therpof. who shall charge him ,,·ith
the amount of snch tax.. If thf' ~hf;'riff. after he hns received. .

{hf' transcript of the schednle of l1npnirl taxes. ~hal1 aseer-
tain snch omi~l'<ion, he ~hal1 a"!'Ip!'I,, anrl l'l'timnte 1'1]('11 tax
~nd enter the ",nme l1'non hi!'l tl"ansf'T'int. rnd pr()c(>erl to ('01
1ect it. ~nd inform the f'01mtv nnditor tlwreof. who "hnll..' .. . '

chargoe hi.., with the amonnt of ~n('h tax. .
Flf'f'. 27. 1'he trea~urpr ",hall holi! :111 the mOTIev!'lC'ol

1erterl ~!'I "f'f'rritorhl1 hl"X. on thp first dny of ~~nte~hpr.•Jan
URrv ani! .Tunf'.. suhiect.to the ol"der!'l of thp l'erritorial trpa,,·
;IT'eT', who. on I"f'cpivincr- ~nch mon(>v~. ",hnll file a rr·ceint
therefor with the Territo"rial al1dito~' and transmit a receipt
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to tbe county treasurer, and such county treasurer, on his
settlement with the Territorial auditor, shall be allowed the
aIllount shown by such receipts to haye been paid by him
to rbe Territorial treasurer, and the amount of Territorial
tax shown to be unpaid by the certified statement of the
county auditor, signed by him and sealed with the seal of
tbe board of county commissioners. All taxes assessed, and

v

no,,- due or delinquent, shall be collected under the law!'; now
in force; and the board!; of county commissioners shall hold
tbeir first session under the proyisions of this act, on the
first ~londay in July, 1854, insead of the first )londay in
June in such year, as herein proyided.

And the county assessor shall. for the year 1854, prepare
his assessment roll without receiying a blank therefor, before
the first )londay in July, and deliver the same to t'he board
of county commissioners at their July session, whieh July
;session of such board shall be for the purposes of this aet,
the une term thereof.

St'c. ~S. The county treasurer, at the June tel'l11 of the
board of county commissioners. shall attend with his books
and vouchers and settle his accounts before such board,
an d shall be allowed in sueh settlement the amount of the
orders of the Territorial treasurer, all county orders and in
terest paid thereon. J'eceipts of county auditor and amount of
the delinquent tax returned by the sheriff on polls and personal
property, and the amount of taxes due on lands and city and
town lot!';. rf'turned by such trt>asurpr to the county auditor,• •

as land!';, city and town lots sold to the counh-, at the annual• •
sale thp1'f'of, with the per centage allowed to be retul'Ded by
him by law.

•
~ec. 29. If any county trpa8U1'f'r or sheriff l'hall ne~lect

to pay over any money at the timf' rNlnired by law. the
amount of monpy then dup and nnpaid shaH draw twent,v.
ti.e peJ' eent. interest per annum thprefrom. and it shall bf>
the duty of the officer to whom l'urh paym('nt shonld haw'
bpen madp. to caus(' the hond of snch countv t1'pasUJ'f'!' OJ",

sheriff to be put in snit. and to inform thp prosecuting attor·
ney of tb(' district in wbich such defaulting treasurer 01"

sheriff may resid(', of his failure to'pay over such money.
Aec. ~O. 'When by the mistakP or wrongful act of any

officer. lands, city or town lots hayp hppn sold for taxes. on
•

'which no tax was dlw. such sale shall be iIle2'al, and all
dE'eds and certificates of purchase shall be invalid, and the
purchaser of such lands or town lots shall be entitled
to recovpr twice the amount of delinquent taxes. interest,
C'osts and charges ano accrued taxes paid hy him. from sneh
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officer, either by suit on his bond or by action against sueh
~fficer himself, before any tribunal having jurisdiction of the
.amount.

Sec. 31. In addition to the fees allowed by this act, the
board of county commissioner.s shall allow a reasonable sum
for the preparing of rolls, schedules and lists to officers re
quired by law to prepare the same, and shall also allow the
.cost of publication of lands, city and town lots sold to the
.county.

Sec. 32. The entries made in the county treasurE-r's
book, the assessment rolls, the duplicate assessment rolll-l,
schedules, transcript or warmnts attached thereto, delin
quent lists, books and records of the county auditor required
to be kept by him b.Y this act, slIall be prima facie evidence
in all judicial proceedings.

Sec. 33. The county shall in all eases be responsible to the
sevel'al school distriets in the county for all delinquent eounty
school tax, and it shall be the duty of the county treasurer'
to pay. on the order of the supprintendent of common schools
·of his countv, to the seyeral 'school districts, the en ti l't:'••
amount of the countv sehool tax It:'vif'd in the eountv for• •
that year, out of any money in tIl(' eounty treaslll'~·. whetht:'r
said school tax, 01' any nart· therpof, be eolleeted .01' not.

•

Passed April 29, 1854.

AN ACT

ESTABLISHING A COMMON SCHOOL SYSTEM FOR 'rHE TERRITORY
OF WASHINGTON.

CHAPTER I.

Sehool Fund.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Se<:tion 1. That the principal of all moneys accruing
to this Territory from the sale of any land heretofore giYt:'n
or which may hereafter be given by the congress of the
United States for school purposes, shall constitute an irre
ducible fund, the interest accruing from which shall he an
nually divided among all the school districts in the 'ferri-
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tory proportionally to the number of children or youth in
each, between the ages of four and twenty-one years, for
the support of common schools in said district, and for no
other use or purpose whatever.

Sec. 2. For the purpose of establishing and maintain
ing common schools, it shall be the duty of the county
cOInInissioners of each county to levv an annual tax of

• •
two lllills on a dollar on all taxable property of the
county as shown by the assessment rolls made by the county
assessor for the same year, and to include the same in their
warrant to the collector, and the said collector shall pro
ceed to collect the said tax in the same manner as other
county tax is collected, and the said money so collected
shall be paid over to the county treasurer to be appropriated
for the hire of school teachers and incidental expenses ip
the several school districts. to be drawn in the manner here
inafter presc1'ibed; neither shall it be lawful for any county
treasurer to receive county orders in payment for county
school tax nor to payout any school money on county 0rders.

Sec. 3. For the further support of common schools,
there shall be set apart by the county treasurer all moneys
paid into the county treasurJ a rising from all fines for a
breach of any law regulating licenses for the sale of intoxi
cating liquors. or for the keeping of bowling alleys or bill
iard saloons, or of any penal laws of this Territory. Such
money~ shall be paid into the county treasury and be added
to the yearly fund raised by tax in each county and divided
in the same manner.

Sec. 4. That it shall be the dut\' of the countv auditor
• •

of each county to report to the ('ount,' i!'uperintendent of
COIDInOn .schools. at least twentv davs before the first Fri·• •
day in November of each year. the amount of school tax
levied in their respective conntil's for that year. and that it
shall be the duty of the clerk of the district court. at the•
close .of every term thereof. to report to the superintendent.
the aInount of fine!'! impo!'!ed during said term of court; and
that it be the dur.v of all justices of the peace to rpport to
thesuperintf'ndf'nt. at leaRt twenty da,vR before the first
Friday of Novpmhpr of f'ach .war. thf' amonnt of fines im·
posed and f'ollf'l'ted tv them for thp paRt year.

OHAPTER II.

County Anperintendpntll.

Section 1. There shall be elected by the legal \'oter~ of
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the respective counties, at the annual election, a county super
intendent of common schools for each county, who shall hold
his office for the term of three years; * * *

Sec. 2. The superintendent shall qualify within ten days
after notice of his election, by taking an oath to faithfully
discharge the duties of his office, and to the best of his abil
ity promote the interests of education within his county,
which oath shall be in writing and placed on file in the
county clerk's office.

Sec. 3. It shall be the duty of the superintendent to
district the whole county, so that every resident of the
county shall be included in some district, and to divide such
portion of his county as shall be inhabited, into convenient
school districts, to define the boundaries and numbers, and
to keep in his office a map of the districts of the county,
upon which the lines and boundaries of each district shall
be clearly defined. He shall layoff new districts or divide
old ones where the public good shall require it.

S(Jc. 4. "·henever any school district shall be formed
by the superintendent. it shall be his duty to prepare a
notice in writing of -the establishment of such district.. de
scribing its boundaries, and to deliver the same to some
taxable inhabitant of sneh district who shall have asked
for the formation of the same. It shall be the duty of said
inhabitant, within two weeks after the receipt of such notice.
to notify the other inhabitants of the district of the time
and place of the first district meeting, which time and place
he shall fix by written notices, and which shall be posted
up in three public places in the district, at least ten days
previous to the time of meeting. In case the inhabitants
fail to attend in sufficient numbers to do business, as herein·
after directed. notice mav be renewed at such times as may

•
be thought proper.

Sec. 5. It shall be the duty of the county superintend
pnt to be at the count,v seat on the third Friday and Satur
day of ~fay and "November of each year. for the purpose
of examining teachers and for the transaction of other busi
ness, and he shall give tenday's public notice of the same
by· posting up handbills or otherwise. And any person or
district applying on different davs for the transaction of such
businpss. shall pay the superintendent a reasonable compen
sation for his trouble. and not exceeding the sum of two
dollars. and any teacher examined on a difff>rent da.\' shall
pay the superintendent the sum of one dollar.

Rec. fi. It shall be the duty of the superintendent to
examine all persons.- who wisi! to become teachers in his
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county; he shall examine them in orthograpby, reading,
writing, arithmetic, English grammar and geography, and
if he be of the opinion that the person examined is com
petent to teach said branches, and that he or she is of good
llloral character, be shall give such person a certiticatf' cer
tifying that he or she is qualified to teach a common school
in said county; such certificate shall be for the term of one
'year only and may be revoked sooner by the superintendent
for good cause.

Sec. 7. The superintendent shall visit alI the schools
in his county once a year; he shaH give such information
.and encouragement as he may think necessary, and endeavor
to promote the introduction of a good and uniform system
of school-books throughout the county.

Sec. 8. It shall be the duty of the superintendent to
receive the district reports hereinafter provided for, and
keep them on file in his office, and he shall, on or before
the first day of December of each year, make out from the dis
trict reports a statement of the number of scholars in the
county, the number of school libraries, the number of school
houses, the number of districts, in how many districts th'"
;school has been kept the past year, wha t school books are
principally used, wbat proportion of all the scholars in the
county have attended sehoul for the past year. nno the
am.ount of money paid to teachers. This statement. to~ether

with such other information and suggestions as IJ(· may
~eeIll important to the cause of education, he shall flIt· in his
'Office. and may, if convenient, publish it in some newspaper
in this Territory.

Sec.g. It shall be the duty of the superintendents. at the
saIlle time, to make an apportionment of the school fund in the
~ounty treasury. among the several ScllO()] districts in their
respective counties. in proportion to the numher of persons
in the district over. the ag-e of four and under twpntY-Olll"
years, and certify the amount dne eacb distrIct. wh;.:~ ~hll.!I

be drawn as hereinafter directed, and shall forthwith notifv
the clerks of the school dictricts of the amount dill" their
resp~ctive districts.

Sec. 10. 'Vhen thp district shall h:HP complied with
the law ns hl"rl"inafter dirl"ctpd. it shall hI' thl" ontv of tho

• •

superintendent to issue orders on the connty trl"IlSnry in
favor of thp clerkl'o of the districts for thl" amonnt of thl"
school fnnd appropriated to pach. on thp llresenhltion of
which order tbp trf'asurer of till' county shnll pay O\"t"r to
the clerks of the districts all mOTH'VS due thpir rpsDPctive. -
~istricts, and thE' cll"rks shall endorse on said order a rl"·
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ceipt for so much as shall be paid thereon, and they shall
also sign a duplicate receipt which shall be deposited with
the superintendent, who shall credit the treasury of the
county therewith and charge the same to the proper district.

• .. • • • • • • •
CHAPTER III.

Section 1. A schooi meeting may be called at any time
for the purpose of organizing a new district, as provided in
section four, chapter two. Na less than five legal voters
shall constitute a quorum to do business in any district
meeting.

Sec. 2. Such school meeting shall have power to do all
necessary business the same as the regular annual school
meeting would have.

St'c. 3. Such meeting, when assembled. shall organize
by tbf:' appointment of a chairman and secretary. It shall
then proceed by ballot to elect three directors; of those so
elected. the person having the highest number of votes shall
hold his office for the term of three years. and the person
bavin~ the next highest n'lmber shall hold his office for
two years, and the person next highest, one year. and each
shall continue in office until his successor is elected and
qualified. In case two or marc persons of those so elected
receiw' an equal number of votes, the duration of their office
shall be determined by lot in the presence of the chairman
and secretary.

Sec. 4. The term of office of a director not elected at
the regular aDnual meeting, shall continue for the term of
one, two or three yearR aE! he may have been elected, from
the next annua I school meeting. unless such director shall
be elected to fi 11 a yacancy. in which case he shall continue
in office for the unexpired term, so that at every annual
school meetin~ after the first, there shall be electerl one
school director for the term of three years.

Sec. 5. The directors shall qualify within ten da'y~ after
their election. by taking oath or affirmation faithfully to
dischar:;!"e the duties of the office to the best of their abili
ties, and to promote the interests of education within their
district. Thil'l oath shall be in writing and filed with the
clerk of the distri ct.

Ree. fl. It shall be the duty of the directors of every
gchool dh:tricf:
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. 1. To call special meetings of the district whenever
they .e-hall deem it necessary.

~. To make out a tax list of every district tax, COIl tam
ing the names of the taxable inhabitants in the district~ an..d
the amount of tax payable by each inhabitant set opposite
his name.

3~ To annex: to such tax list a warrant directed to the
clerk of the district, for the collection of the sums in such
list JDentioned, including such per centage for fees of clerk
as they may deem just, not exceeding five per cent.

4. 'I'o purchase or iease a site for the district school
house, as designated by a meeting of the district. and to
build, hire or purchase, keep in repair and furnish such
f;chool-house with necessary fuel and appendages, and such
privi~s and outhouses as decency requires, out of the funds
collected and paid to the clerk for such purposes, and to have
the custody and safe keeping of the district school·house.

* * * ...... * * ..
6. To give orders to the teachers on the district clerk

for their wages.
7. To discharge any school teacher for neglect of duty

or any cause that. in their opinion. renders his or her ser
vice unprofitable as a teacher. by first paying him or her
for what time he or she may have been teaching.

Sec. 7. ADV two of said directors shall constitu te a
~

quorum to do business.
Sec. 8. . It shall be the dut, of the directors to visit•

and examine the school or schools of their respectivp dis-
tricts. at Ipast twice in each term. They shall endeavor••
in connection with the county superintendent. to Dr()CUre
the introduction of R a-oorl. nniform <;ystf'm of school books
in their distriC't; and w,hen the tf'acher experiences difficulty
in the government of the school, it shall be his duty to refer
the cases of disorderl, scholars to thf> directors. who shall•

decid·e how such scholars shall be punished, or whether they
shall be dismissed from school

Clerks.

Sec. 9. The:fi rst ann nal school meeting shall also elect
a district clerk, who shall continue in office for tIl" ter.m
of three ye-ars. He shall qualify within ten days after- his
election. in the same manner as the directors. and ~ive a
bond to the district directors in such sum as they may re
quire. that he shall well and truly perform the dlltie'S of
his oftice, and pay over all moneys coming into his hands
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by virtue of his office as by law directed. If a clerk be
elected to fill a vacancy he shall continue in office for the
unexpired term, and if elected at the first meeting, not be
ing the regular annual meeting, he shall continue in office
three years from the next annual meeting.

Sec. 10. It shall be the duty of the clerk of the district:;
1. To record the proceedings of his district in a book.

to be provided for that purpose by the district.
2.. To give notice of annual or special meetings.
a. To procure a list of all residents in the district be

tween the ages of four and twenty-one year:s.
4. To give due notice, at least ten days before any tax

that may be assessed shall be collected, by written or printed
notices in three of the most public places in the district.

5. To collect all district taxes which he shall be required
by tht-> warrant from the directors to collect, within the time
limited in each warrant for its return, and he shall have
the same authority as the county collector to enforce the
collection of such tax, and he shall be allowed for collect
ing, l'\uch per centage as the directors may deem proper.

fi. To retain a copy of all reports made to the county su
perintendent relatin~ to the affairs of the district.

Sec. 11. It shall be the dutv of the clerk to furnish the•
county superintendent, within fifteen days after the first Fri-
day in November of each year, a report containing the num·
bel', names and ages of all persons in his district over four
and under twenty-one years of age. how long a school has
been kept in his district by a qualified teacher during the
past year. what school books are principally used, what pro
portion of the scholars in the district have attended school,
and the amount of money paid to teachers or otherwise ex
pended.

8ec. 12. The clerk of each district shall, at the close
of each year of his office, make out in writing a just and
true account of all moneys received by him for the use of
the district, and the manner in which the same shall have
been epended. which account 8hall be read at the annual
district meetin~. The clerk shall pay over all moneys re
maining in his hands belonging to the district to his sue·
cessor. when his successor has legally qualified, and upon
refusal so to do the directors shall forthwith bring suit
upon hif'l bond.

* * * * * * * * *
-

8ec. 14. District clerkFl Flhall be treasurers of their re·-
spective districts.

Rec. Hi. An moneys coming into the handJ'l of the dis-
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trict clerk shall remain in the hands of the clerk or derks,
subject to the order of the directors, and shall not be paid
out in any other wav.

o 0

Teachers.

Sec. 16. It shall be the duty of everv eacher of a com·
o •

mon school to procure a certificate of qualification and good
moral character before enterin~ on the duties of a teacher.
It shall be his or her duty to keep a register of the children
attending school, their age and the time when they began,
the time they continue and of their daily attendance. and
with the same he or she shall give a list of the text books
principally used in his or her school. and said register and
list of books shall be in duplicate and filed with the clerk
of th~ district, at the close of every term.

CHAPTER IV.

Miscellaneous Provisions.

Section 1. The minutes of the first school meeting shall
be signed by the chairman and secretary, and delivered to
the clerk of the district, who shall file the same in his office.

Sec. 2. In all school meetings the director whose term
of office shall expire, shall act as chairman. and the clerk
of the district shall act as secretarv.

•
Sec. 3. Districts shall have the power to repeal, alter

or Illodify their proceedings from time to time as occasion
•may reqmre.

Sec. 4. District meetings. legally called. shall have power
to levy a tax upon the property of the district for any pur
pose whatf->ver, connected with and for the benefit of sehools
and promotion of education in the district, subject to the re
stri ctions hereinafter provided.

Sec. 5. Any new district failing to organize and report
to the county superintendent the number of children over
four and under twenty-one years of age in said district,
within ten days after the first Friday in November, or' any
district havin(' been organized for the term of one year or
more, failing to report to the county superintendent as reo
quired in section eleven of the chapter entitled "Clerks," in
this act, shall not be entitled to any portion of the school
fund for the year:· Provided, That if the clerk of any school
district shall fail to make such report according to law,. the
superintendent shall notify the directors and they may make



LAWS OF WASHINGTON

the report within twenty days after the time required by
law, and the county superintendent shall receive the same
as if made by the clerk.

* * * * * • • * •
Sec. 11. When a district is organized, it shall be to

all intents and purposes a body corporate, capable of suing
and being sued, and fully competent to transact all busi
ness appertaining to 8chools or school houses in their own
district; and it shall be the duty of the directors to prose·
cute or defend any demand for or a~ainst their district, and
notice shall be served upon one of the directors of any suit
brought against the district. ,

Rec. 12. The directo['s of any school district may per
mit scholars, who are not residents, to attend school in their
district with or without char~e, as they may deem proper.

* * * • * * • * *
Sec. 17. "-hen the derk of any such school district

shall have failed to draw from the county treasury the ap
portionment for said district, either by ['eason of not com
plying with the requirements of section seven of this chap
ter, Ol' otherwise, then the certificate shall be presented to
the county superintendent, who shall issue an order on the
county treasurer in favor of the person or persons entitled
to receive the same, and a receipt in due form shall be given
to the treasnrer for the amount paid, the duplicate of which
shall lIP pndorsed on the certificate in the hands of the
snperintendent, who shall credit the treasury of the couuty
therewith and charge the same to the proper district in the
same manner as when paid to the clerk according to section
ten, cha pteI' two.

* * * * * * • * *
Sec. :W. Xo tax shall be levied bv any district for tllP• •

hiring of a tea-cher'; but any district may levy a tax fOJ' au,\"
of the foHowing purpoReR: To purchase a suitable Rite for
the el'ection of a school houRe. the building or repairing' of
the sanw. thl" pur<'lwsl" or incrl"ase of a district library. or
maps. globeR or othf'[' apparatus. fo-r the use of said district
or school; but no diRtrkt shall levy any tax for any of these
pnrpose8 until the directors or some other person shaH have
sought to obtain the amonnt required by voluntary subscrip
tions, and no money shall he expended by the directors or
clerk for any other purpose than that for which it was raised.

Rec. 21. In all cases when a tax is to be levied, it shall
he !'ltated in thl" notice given of the meeting for what pur
pose or purposes the tax is to be levjed~

Ree. 22. The directofi'1 may 31':SN1i'1 fOf any of the objects,
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nallled in section 21, (20,) the property of non-resident bold
ers in any amount they may deem necessary without calling
a llleeting of the district for that purpose, where the inhabi
tants thereof agree by yoluntary subscription to mise the
alllount required said assessment not to exceed tilL' a ,-el'age
per centum Df the subscriptions made by the inhabitants
of the distriet; but if a district nleeting- be held to le,-y a
tax on all the taxable property in the district, tIl(' jl·OP*'I·ty
of non-residents shall be assessed in equal IH·ol)()l·tioJl "dth
the rest, and in neither ease 8hall any tax exceed twent'y-fh-e
('ents on the one hundrf'd dollal'l'~ valuation on tax<lhle prop
f'l'ty, aceording to tl)(:' nlluatinn made f(lI' the asseSSIlH'llt of
coun tv taxes.

~

Hec. 23. The directors may add such per centum, not
exceeding five, as they may deem requisite. to remllnerate
the clerk for his services as collector, but the amount shall
be specified and added as a separate item in the schl'dllle
or a ccount of taxes so levied or assessed, and when :lny
person shall pay the same 'within ten days after the notice
of such tax is made public by the clerk. in accordance with
the fourth clause of section ten, of chapter three, tbe per
centage shaH be deducted, but in all other cases it shaH be
collected.

* * * * * * * *
Sec. 25. There shaH be an auuual meeting' held in each

district upon the first Friday in .KoYember, and notice of
all annual or special meetings shaH be in writing, signed
bv the directors or the clerk of the district, and sha]) state

~

the object for which the meeting is called. and shall be
posted up in threi> public places in the district, at least six
days previous to holding such nweting.

Sec. ~G. Eyery white male inhabitant over the ;lge of
twenty-one years, who shall have resided in any school
district for thrf'e months immediately preceding any dis
trict meeting, or who shall have paid or be liable to pa.\
an:r tax except road tax in said district, shall be a legal voter
at any school meeting, and no other person Rhall be allowerl'
to vote.

Sec. 27. Any school meeting shall ha '"e power to ad
journ from day to day as occasion may require.

Sec. 28. A school meeting. 10gally called, shall have power
hy tlIp vote of a majority presf'nt. to If'vy a tax on all the
taxahIe property in the distl'jet. .

Sec. 29. That tax payer" may. with the ('on('ent of the
directors of their district, perform by labor their portion'
of taxation for the f'rection of !':('hool honses and shali be
~o returned by the clerk of said district.
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Sec. 30. No person shall be disqualified for the office of
.county superintendent, district director or clerk, on account
of holding any other office within the Territory at the same
time..

Sec. 31. It shall be the duty of the directors to appoint
a suitable person for librarian when the district shall have
procured a library.

Sec. 32. School superintendents, directors and clerks
shall be competent to administer oaths or affirmations in any
case occurring under the proYisions of this act.

Sec. 33. All former aets or parts of acts in regard to
l'ilchools are hert>b~~ repealed.

Passed January ~, 1860.

A~ ACT

To Regulate Suits for Divorce and Alimony.

Be it enacted by the Legislative Assembly of the 'ferritory
of Washington:

Section 1. That divorces ma~y be granted by the dis
trict court on application of the part.y injured, for the follow-
•lug causes:

1. \Yhen the consent to the marriage of the party apply
ing for the divorce was obtained by force or fraud, and there
has been no subsequent voluntary co-habitation;

2. For adultery on the part of the wife, or of the husband,
when unforgiven, and application is made within one year
after it shall come to his or her knowledge;

3. Impotency;
4. Abandonment for one year;
5. Cruel treatment of either party by the, other.
6. Habitual drunkenness of either party, or the npglect

or refusal of the husband to make suitable provisions for his
family;

7. The imprisonment of either party in the penitentiary,
if complaint is filed during tne term of such imprisonment j

and divorce may be granted upon application of either party,
for any other cause deemed by the court sufficient, or where the
court shall be satisfied that the parties can no longer live to-
gether. . .

Sec. 2. When there, is .any .doubt as to the facts
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rendering a marriage void, either party may apply for, and on
proof obtain, a decree of nullity of marriage.

Sec. 3. Any person who has been a resident of the
Territory for one year may file his or her complaint for a di
vorce or decree of nullity of marriage under oath in the dis
trict court of the county where he or she may reside, and like
proceedings shall be had thereon as in eivil cases.

Sec. 4. 'Yhen the defendant does not answer, or"
answering, admits the allegations in the eomplaint. the court
shall require proof before granting a divorce or a decree of
nullity.

Sec. 5. The defendant may, in addition to his or heIr
ans-wer, file a cross complaint for diTorce, and the court may
in such case grant a divOt'ce, if any, in favor of either pm'ty or
as an application of both.

Sec. 6. Both parties shall be considered as apply
ing for a divorce, when the complaints of both are filt'd at the
saIne term of the district COlltt, and when the defendant by his
or her cross complaint, fllso applies for a djyorce.

Sec. 7. Pending a petition for divorce, the court
or judge thereof. in vacation. may rnake. and by attachment,
enforc such orders for the disposition of the persons. property
and children of the padies as may be deenwd right and proper,
and such oeders relativp to tlie expenses of snch suit as will
insure to the wife an efficient prepal'ation of her case, and a
fair and impartial trial thereof; and on decreeing or refusing
i 0 decree a divorce. the court may, in its discretion. require the
husband to pay all reasonable pxpenses of the wife in the
prosecution or defense of the petition. when such divorce has"
been so granted or ['efused, alJd gin' judgment therefor.

Sec. 8. In granting a divol'ee. the court shall also"
make such disposition of the propel'ty of the parties as shall
appear just and equitable. haTing regard to the respective
merits of the parties. and to the condition in which they will
be left by such divorce. and to the part~- through whom the
property was acquired. and to tlw burdens imposed
upon it for the henefit of the children. and shall make provi
sion for the guardianship. custody and support and education
of the minor children of snch marriage.

Sec. 9. Whenever an order of divorce from the bonds of
rna trimony is granted in this Territory by a court of compe
tent authority, such order shall fully and completely dissolve
the Illarriage as to both parties. And in all suits for a divorce,
if a divorce be granted, the court may. for just and reasonable
(-ause. change the name of such female. who shall thereafter
hI" known and called bl !'iuch name a!'l the conrt shall in its
order or decree appoint.
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Sec. 10. \Yhenever a petition for divorce remains unde
fended, it shall be the duty of the prosecuting attorney to re
sist such petition.

Sec. 11. That in all application to the district courts of
this Territory for a divorce where the complaint alleges the
continued absence of the defendant for a period of five year8
or more, the court shall hear the cause without requiring no
tice to be given to the absent party by publication or other·
wise. And if, upon the hearing of the cause, it shall be proven
to the satisfaction of the court that the continued absenl:e set
forth in the complaint amounts to willful abandonment of tb"
complainant, the court shall thereupon grant an order of di
vorce as in other cases: Proyided. That none of the proyisions
of this section shall apply to cases where both parties are
known to be residents of this Territory, or where the com
plainant shaH not haye resided two years in this Territory.

Sec. 12. In all instances where a district court
shall grant a divorce, it shall be for cause distinctly stated in
the complaint. and proYed and found by the court. and the
court shall state the facts found. upon which the decree is
rendered; and when either part:,- shall signify a desire to ap
peal from any of the ordE'rs of thE' court. in the disposition of
the property, or of the children. the court ~halI certif.' tte e,-i
dence adduced on the trial, and the snpreme court shall be
possessed of the whole case as fnIly as the district court was.
and may reverse. modify. 01' affirm said judgment according
to the real merits of the case: ProyidE'd. TIll:' suprem(> court
shall not reyerse any final order diyorcing any parties divorced
by tbp district court ha-dng jurisdiction of the cause.

Sec. 13. The practice in ciyil aetions shall ~ovel'll

all proceedings in the trial of divorces. except the trial by jury
is dispensed with, and as may be otherwi ..e modified u:v this
act.

"'rits of error shall bE' the propE'r modE' of re
moying causE'S nwntionE'd in this aet from thE' district to
tbe supreme court, but errors of facts as well as errors of law
may be corrected.

" Passed January 23. 1860.
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AN ACT

In Relation to Bills of Exchange and Promissory Notes.

He it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all notes in writing made and signed
by any person whereby he shall promise to pay to any other
person or his order, or unto the bearer, any sum of money
therein mentioned, shall be due and payable as therein ex
pressed, and .shall have the samE- effect and be negotiable in
like m.anner as inland bills of exchange according to the cus·
tom of merchants.

Sec. 2. Every note signed by the agent of any per
son, under a general or special authority, shall bind such per
son and have the same effect. and lw nt'g'otiable as provided
in the preceding section.

Sec. 3. For the purpose8 of ILis act. the woro per
son shall be construed to extend to every corporation capable
by laW" of making contracts.

Sec. 4. The payees and indorsE'PS of en>ry such
note payable to them or tht:'il' order, and thp holders :>f eVE'ry
such note payable to bearE'r, may maintain actiom~ fOl' thp
sum.s of money therein llIentionpd, against the makpl'~ and in
dorsers of the same respectin·ly. in like manner as in cases
of inland bills of E'xchange and not otherwise.

Sec. 5. Such note~ madp payable to the maker
thereof, or to the order of a fictitious person, shall. if nego
tiated bv the maker, have the same E'ffect and be of the same•
validity as against the maker. and all persons having knowl-
edge of the facts, as if payable to the bearer.

Sec. 6. On all bills of exchange payablE' at sight,
or at a future day certain within this Territol'y; and on all
negotiable promissory notes, orders, and drafts payable at a
future day certain within this Territory. in which there is not
an express stipulation to the contrary, three days' grace shall
be allowed by the custom of merchants on foreign billFJ of
exchange, payable at the expiration of a certain period after
date, or at Bight.

Sec. 7. The fourth day of July, and the twenty
fifth day of December, shall, for all purposes whatsoever as
regards the presenting for payment or acceptance and of the
protesting and giving notice of the dishonor of bills of ex
change, promissory notes, drafts and checks, be treated and
considered as Sunday.
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Sec. 8. No person. within this Territory shall be
charged as an acceptor of a bill of exchange, unless his accept
ance shall be in writing, signed by himself or his lawful agent.

S€c. 9. If such acceptance be written on a paper
other than the bill, it shall not bind the acceptor except in.
favor of a person to whom such acceptance shall have been
shown, and who, on the faith thereof, shall have received the
bill for a valuable consideration.

Sec. 10. An unconditional promise in writing to>
accept a bill before it is d-rawn, shall be deemed an actual
acceptance in favor of every person who, upon the faith there
of, shall have received the bill for a valuable consideration.

Sec._ 11. Every holder of a bill, presenting the
same for acceptance, may require that the acceptance be writ
ten on the bill; a refusal to comply with such request shall be
deemed a refusal to accept, and the bill may be protested for
non-acceptance.

Sec. 12. The last four sections shall not be ~on

strued to impair the right of any person to whom a promise
to accept a bill may have b(>en made, and whQ, on faith of such
promise, shall have drawn or negotiated the bill, to recover
damages of the party making such promise, or his refusal to
accept such bill.

Sec. 13. Every person, upon whom a bill of ex
change is drawn, and to whom the same is delivered for ac
ceptance, who shall destroy such bill, or refuse, within twenty
four hours after such oelivery, or within such other period as
the holder may allow, to return the bill accepted, or non
accepted, to the holder, shall bfo deemed to have accepted the
same.

Sec. 14. The l'ute of oamages to be allowed <lud
paid upon the usual protest for non-payment of bills of ex
change drawn or indorsed within this Territory, if payable
without the limits of the United States, shall be ten per cent.
upon the cQntents thereof; and if such bill be payable out of
this Territory, but within some state or territory of the United
States, such rate of damages shall be five per cent. upon the
contents thereof.

Sec. 15. Such damagf>s 1"hall be in lieu of interest,
charges of protest, and all other charges incurred previous
tO,and at the time of giving notice of non-payment. but the
holder of such bill shall he entitled to demand and receive
lawful interest upon the aggregate amount of the principal
sum specified in such bill, and of the damages thereon. rrom
the time at which notice of protest for non-payment shall huyp
been given, and payment demanded.
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Sec. 16. Xothing ill this act shall apply to bills
of exchange, promissory notes. or other negotiable instru·
ments made or drawn before the passa.ge of this act.

Passed JanuarY ~3, 1860.• •

A1\ ACT

To Fix the Agp of ~I!ljority.

·Be it enacted by the Legislath-e A~sembly of the Territory
of Washington:

Section 1. That males shall lip deemed and taken
to be of full age for all purposPii< at the age of twent.v-one
years and upwards; females sll:1JJ be deemed and tak~lJ to
be of full ag-e at the age of l'ighteen years and upwards.

Sec. 2. All femalps married to a person of fu 11
age shall be deemed and taken to be of full age.

Passed April ~8. 1854.

AN ACT

To Regulate the Interest of MOlley

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the legal rate of interest shall be ten
per centum per annum.

Sec. 2. Any rate of interest agreed upon by par
-ties to a contract, specifying the. same in writing, shaJI be
valid and legal.

Passed March 20, 1854.
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AN ACT

To Prevent Fraudulent Convevances.
•

Be it enacted by the Legislative Assembly of the TerritorF
of Washington:

Section 1. 'fhat all deeds of gift, all conveyances,
and all transfers or assignments, verbal or written, of goods,
chattels or things in action, made in trust for the use of the
person making the same, shall be void as against the existing
or subsequent creditors of such person.

Sec. 2. In the following cases specified in this sec
tion, any agreement, contract and promise shall be void, un·
less such agreement, contract or promise, or some note or·
memorandum thereof, be in writing, and signed by the party·
to be charged therewith, or by some person thereunto by him
lawfully authorized; that is to say:

1st. Every agreement that by its terms is not to be per-·
formed in one year from the making thereof.

2d. Every special promise to answer for the debt, default,.
or misdoings of another person.

3d. Every agreement, promise or undertaking made upon
consideration of marriage, except mutual promises to marry.

4th. Every special promise made by an executor or ad
ministrator to answer damages ont of his own estate.

Sec. 3. No contract for the sale of any goods,
wares, or merchandise. for the price of fifty dollars, or more,
shall be good and valid, unless the purchaser shall accept and
recei\~ part of the goods so sold. or shall give something in
earnest to bind the bargain, or in part payment, or unless
some note or memorandum in writing of the bargain be made
and signed by the party to be charged thereby, or by some
person thereuntD by him lawfully authorized.

Passed .January ]9, 1800.

A~ ACT

In Relation to the Recording of Town Plats.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That any person on persons, who may here

after layoff any town within this Territory, shaIl, previous to '
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the sale of any lots within such town, cause to be recorded in
the recorder's office of the county wherein the same may lie, a
plat of said town, with the public grounds, (if any there b€,)
streets, lanes and alleys, with their respective widths propel"ly
marked, and the lots regularly numbered, and the size stai€d
on said plat.

Sec. 2. Every donation or grant to the public, or
to any individual or individuals, religious society or societies,
or to any corporation or body politic, marked or noted as ~uch

on the plat of the town, or wherein such donation or grant
mas have been made, shall be considered, to all intents and
purposes, as a quit claim deed to the said donee or donees,
grantee or grantees, for his. her or their use, for the purpo~es

intended by the donor or donors, grantor or grantors, as afore
said.

Sec. 3. Every person hereinafter laying oft' aIlY
lots in addition to any town, shall, previous to the Flale of
such lots, have the same recorded under the like regulations
as are provided for recording the original plat of said town,
and thereafter the sallle shall be considered an addition
thereto.

Sec. 4. Every person whose duy it may be to com
ply with the foregoing regulations shall, at or before the ti me
of offering such plat for record. acknowledge the same before
the recorder of the proper county, or any other officer who is
authorized by law to take the acknowledgment of dt~eds, a
certificate of which acknowledgment shall be, by the offi cer
taking the same. endorsed on or annexed to such plat ilnd re
corded therewith.

Sec. 5. All streets, lanes and alleys, laid off and
recorded in accordance with the foregoing provisions, shall be
considered, to all intents and purposes, public highways, aDd
any person who may layoff any town or any addition to any
town in this Territory, and neglect or refuse to comply with
the requisitions aforesaid. shall forfeit and pay for the use
of said town, for every month he may delay a compliance with
the provisions of this act, a sum not exceeding on h11 n
dred dollars, nor less than five dollars, to be recovered hy
civil action, in the name of the treasurer of the county.

Passed January 2~, 1858.
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AN ACT

Relative to the Vacation of Town Plats.

Be it enacted by the Legislative Assembly ot the Territory
of Washington:

Section~. That any person or body corporate inter·
ested in any town in this Territory not incorporated, who may
desire to vacate any lot, street. alley. common, or any part
thereof, or may desire to vacate any public squdre. or part
thereof, in any such tOWll, it shall be lawful for any such
person or corporation to petition the board of county com·
missioners for the proper county, setting forth the particular
circumstances of the case, and giving a distinct description
of the property to be vacated, which petition shall be filed
with the county auditor twenty days previous to the sitting
of sa id court, and notice of the pendency of said petition shall
be given for the flame space of time by written or printed
notices set up in three of the most public places in said town,
containing a description of the property to be vacated.

Sec. 2. Said court, if satisfied that the aforesaid
notice has been given. may, in their discretion, vacatf'· the
same, with such conditions and restrictions as they may deem
reasonable, and for the public ;.rood.

Sec. 3. The part so vacated, if it be a lot or lots.
shall vest in the rightful owner, who may have the title thereof
according to law; and if the same be a street or alley, the same
shall be attached to the lots or ground bordering on such
street or alley; and all right or title thereto shall vest in the
person or persons owning the property on each side thereof,
in equal proportions: Provided, The lots or grounds so bor·
dering on such street or alley, have been sold by the original
owner or owners of the soil; if however, said original owner
or owners possess such title to the lots or ground bordering
said street or alley on one side only. the titlE> to the same shall
vest in the said owner or owners if the said court shall judge
the same to be just and proper.

Sec. 4. In cases where any person interested in
any incorporated town in this Territory may desire to vacate
any street, alley, lot or common, or any part thereof, it shall be
lawful for such perl'lon to petition the trustees in like manner
as persons interested in towns not incorporated are authorized
to petition the board of county commissioners; and the same
proceedings shall be had thereon before such trustees, or
other body corporate having jurisdiction, as are authorized
to be had before the board of county commissioners; and
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such trustees or other corporate body may determine on such
application under the same restrictions and limitations as are
contained in the foregoing provisions.

Sec. 5. ]n all cases where any person or persons
have laid out, or shall hereafter la;y out a town, or any addition
to any town, and such town or addition does not improve, and
such person or persons shall be the legal owner or owners of
all the lots contained in such town or addition, such person
or persons, or any other par(y or parties, who shall become
the legal Owner or owners thereof, may have such town or
addition or any part thereof, vacated in like manner as is
hereinbefore provided for the vacation of lots, streets :md
alleys.

PHfll'ied .lanuarv 2~. 1S;;R.
•

A~ ACT

To Provide Against Dangerous and Vicious Cattle.

Be it enacted by the Legislative Assembly of the Territory
or Washington:

Section 1. Any person or persons who own or are
o·wners of dangerous of vicious cattle, which nnilllal or
animals are known to endanger the safety of persons travel
ing through neighborhoods, by their dangerous and vicious
disposition, having twelve hours' notice of the dangerolls dis
position of such animal or animals, and shall neglect or re
fuse effectually to prevent such cattle from disturbing the
peace and safety of the neighborhood where such animals
may range, such owner or owners shall be liable to a fine of
not less than five dolars, nor more than fifty dollars, which
may be recovered before any justice of the peace of the
county, with costs of suit. for the use of the school fund.
which may be deemed sufficient and propel" for the purposes

Sec. 2. Any person who l'iha II , in defense of him
self or others, kill one or more such animals. shall not be
liable for any damage for any such act.

~f'c.~. This act to take effect and be in force from and
a fter its passage.

Passed ~faJ'ch 27, 1854.
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AN ACT

In Relation to Countv Auditor.
~

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That at the first annual election, in each
county, and every two years thereafter, there shall be elected
a county auditor, who shall have the qualifications of a
voter, and shall continue in office for the term of two years,
Hnd until his successor is elected and qualified.

Sec. 2. The auditor shall be clerk of the board of county,
commissioners, and recorder for the county in which he is
elected.

Sec. 3. The election provided for by this act shall be
conducted and the returns made in the manner and form
prescribed in the law regulating general elections: Pro·
vided, That the person or persons associated with the audio
tor in opening and examining the poll books, shall issue to
the person duly elected under this act, his certificate of elec·
tion.

Sec. 4. Every auditor, within fifteen days after• •
receiving his certificate of election, and before he shall enter
up0n the discharge of the duties of his office, shall take and
subscribe an oath before an officer authorized to administer
oaths, faithfully and impartially to perform the duties of
his office, as prescribed by law, to the best of his abilities:
which oath shall be endorsed on the back of his certificate
of election, recorded in a book kept for the purpose in his office.
and filed in the office of the clerk of the district court of the
county or if there be no such office with the clerk of the district

~

court of the county to which his county may be attached for
judicial purposes. He shall also give a bond to his county, with
good and sufficient sureties, in the penal sum of not exceed
ing ten thousand dolla.rs, to be approved by the count,v com·
missioners of his county, conditioned that he will faithfully
and impartially fulfill the duties of his office; which bond
shall be filed in the office of the clerk of the district court
of the proper county.

Sec. 5. He shall audit all accounts and demands charge·
able against his county, which are .not directed to be settled
and allowed by some other tribunal or person, and present
the same to the county commissioners for their inspection
and allowance. and for all such sums of money allowed by
the county commissioners, or such other tribunal or person,
or where the same is fixed by law, he shall issue his order
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on the treasurer of the county, payable to the person entitled
thereto, which order shall be numbered according to the date
of issue, and the number, date and amount of each, and to
whom payable and for what purpose drawn, shall at the time
of issuing the same, be entered in a book kept for that pur
PPs€.

Sec. 6. He shall keep an accurate account cur
rent with the treasurer of the county, and when any person
shall deposit with him any receipt given by the treasurer
for money paid into the treasury, he shall file such receipt
and charge the treasurer with the amount thereof.

Sec. 7. The county auditors of the several coun-•
ties may appoint deputy auditors, who shall be appointed in
writing, and shall, before entering upon the discharge of the
duties of their office, take and subscribe an oath faithfully
to perform the duties of their office, which oath shall be
endorsed on the appointment and recorded in the office of
the county auditor. The county auditors shall be respon
sible for the acts of their deputies, and reYoke their appoint
ment at pleasure.

Sec. 8. Auditors and their deputies are :lUthor
ized to administer oaths necessary in the performance of
their duties, and in all other cases where oaths are required
by law to be administered.

Sec. 9. ~o person doing the duties of auditor shall
practice as an attorney before the board of county commis-

•Sloners.
Sec. 10. Any person may haye a county order con celled

by the auditor. and two or more new orders issued in lieu
thereof, by paying to such audit-or the fees allowed for such

•serVIces.
Sec. 11. In case the a uditor is unab]e to attend to the

duties of his office during the session of the board of ("ounty
comn"lissioners, and ha"ing no deputy able to attend, some
person may be deputized by such board to perform the duties
of a uditor and clerk thereof for the time being.

Sec. 12. The county a uditor shall attend the meeting of
the board of county commissioners of their respective coun
ties. and do and perform all the duties imposed by law. and
shall copy into books the reports of the treasurer of the re
ceipts and disbursements of the county; and whenever the
duplicate tax roll shall be put into the hands of the co]
lector, it shall be the dutv of the county auditor to send a

• •
statement of the same. wherewith such collector stands
('harged. to the county treasurer.

Passed Mareh 23. 1854.
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AN ACT

'.ro Authorize and Regulate the Erection of \"Vharves.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. Any person owning land adj oining any
navigable waters or water course, within or bordering upon
this Territory, may erect up-on his own land any wharf or
wharves, and may extend them so far into said waters or

~

water courses as the convenience of shipping may require;
and he may charge f'Or wharfage such rates as shall bt' rea
sonable: Provided, That he shall at all times leave suffi
cient room in tht' channel for the ordinary purposes of navi
gation.

Sec. 2. "-henever any person shall be desil'Ous of
erecting upon his own land any wharf at the terminus of
any public highway, or at any accustomed landing- plaee. he
may apply to the eounty commissioners of the proper county,
who, if they shall be satisfied that the public convenience J'P

quires the said wharf, may authorizl:' the same to be erected
and kept up for any length of time not exceeding- t\,,"pn t.'
years. And the:v shall annually prescribe the rates of wharf
age, but there shall be no charge for the landing of passen
gers and their baggage.

Rec. it En'ry perl"on building- 01" oceupying- a wharf,
built according- to the pl'odsions of the preeeding- section,
shall post up in a eonspkuollS plate tl1(>rpo11, a table of the
rates charg-eable b.' law. upon which table passenger~ and
their 'baggagf' shall ht' marked free.

Passf'd April. 1854.

AN ACT

In Relation to Scows. Boats. Rkiffs. (Janoes and Other Water
Crafts Found Adrift.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That any per-on taking IIp any !'lCOW, hoat

skiff. canoe, or other water craft, found l'ldrift and out of 1 he
custody of the owner, in any stream or h0dy of water, within,
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or bordering upon this Territory, shall fortllwith notify the
o,,'ner thereof, if to him known, or if upon reasonable inquiry
he can ascertain the name and residence of the owner, and
request such owner to pay all reasonable charges, and take
such water craft away.

Sec. 2. Such notice shall be given personally. or
in writing; if in writing, it shall be served upon the owner,
or Illay be sent by mail to the post office where such owner
usually receives his letters. Such notice shall inform the
part:y where the scow, boat, skiff, canoe, or other water craft
was taken up, and where it may be found, and what amount
the taker-up or finder demands for his charges.

Sec. 3. In all cases where notice is not giY(.>n per
sonally, it shall be the duty of tlie taken-up to post up at the
post office nearest the place where such scow. boat, skiff,
canoe. or other water craft may be taken up, a written notice
of the taking up of such water eraft, which shall contain a
description of the same. with the name. if any is painted
thE-reon, also the place where taken up. the place where the
property may be found, and the eharge for taking the same
up. If the taker-up is traveling upon such stream or body
of ,,'ater, such notice shall ,be posted up at the first post office
he shall pass after the taking up; and in all cases, he shall
at the time when. and place where. he posts up such notice,
also mail a copy of such noticf>. directed to the post master of
each post office on said stream or body of water, and within
fifty miles of the plaee where such water craft is taken up.

Sec. 4. Eyery person taking up any scow. boat.
skiff. canoe. or other water craft. so found adrift, and giving
the notice herein required. shall be entitled to receive from
the owner claiming the property, a reasonable compensation
for his time. senices, expenses, and risk in taking IIp said
properly, and take notice of the same. to be settled by agree
ment between the parties. In case he hag not, within ten
days after the taking up, substantially complied with the pro
visions of this chapter in giving the notice, he shall be t'ntitJed
to no compensation. but he shall be liable to all damages the
owner may have suffered, and be also liable to the owner
for t'lw value of the use of saia water craft, from the time
of taking it up until the same is delivered to the owner.

Sec. 5. In case the parties ('annot agree on the
amount to be paid the taker-up. or the ownership. ani! the
Slun claimed is less than one hundred dollars. the owner mav•
file a eomplaint. ~f'tting out the facts. and the justice, on
bE-aring. shall dpeidp thp !'RmE' with a jury. or not. and in
the same mannpr as iR providpd in ord'inarv c1yil actions be-

•



55() LAW8 OF WA8HINGTON

fore a justice of the peace. If the amount claimed by the
taker up is more than one hundred dollars, the owner shall
file his complaint in the district oourt of the county where
the property is, and trial shall be had as in other civil actions;
but if the taker-up claims more than one hundred dollars.
and a less amount is awarded him, he shall be liable for all
the costs in the district court; and in all cases where the
taker-up shall recover a less amount than has been tendered
him by the owner or claimant, previous to filing his com
plaint, he shall pay the costs before the justice or in the
district court: Provided, That in all cases the owner, after
filing his complaint before a jusTice of the peace, shall be en
titled to the possession of such water craft, upon giyiug
bond, with security to the satisfaction of the justice, in double
the amount claimed by the taker-up. 'Yhen the complaint is
filed in the district court. the clerk thereof shall approve tIle
security of the bond. The bond shall be conditioned to pay
such costs as shall be awarded to the finder or taker-up of
such scow. boat, skiff, canoe, or other watN craft.

8ec. 6. In case the taker-up shall use the scow.
boat, skiff, canoe or other water craft, more than is nece,,
sary 1:'0 put it into a place of safety, he shall be liable to the
owner for such use. and for all damage; and in case it shall
suffer injury from his neglect to take suitable care of it, hE'
owner for such USf:', and for all damage.

8ec. 7. In case such water craft is of less valLe
than one hundred dollars, and is not claimed with
in three months, the taker-up may apply to a jus
tice of the peace of the precinct where the property is,
who, upon being satisfied that due notice ha!'l been ~ven. anJ
that the owner cannot. with reasonable diligence be found.
shall order the scow, boat, skiff, canoe, or other 'water craft
to be sold, and after paying the taker-up such sum as he shall
Of:' entitled to, and the costs, the balance shall be paid tht'
county treasurer as is provided in the case of the sale of
estrays. In case the scow, boat, skiff, canoe. or other water
craft, exceeds one hundred dollars, and is not claimed within
six months, application shall be made to the district court
of the county. and the same proceeding shall he thereupon
had. All sales made under thil'l section shall be conducted
a!'l !'lales of personal property on execution.

8ec. 8. No part of this act shall be construed as apply
ing to Indians. or to the property of Indians.

Passed April 24, 1854.



L...<\."~VS OF 'VASHINGTON

A~ ACT

557

Relative to the Taking Cp of Drift Saw-Logs and Other TiM
bee of Yalue.

Be it enacted by the Legislative Assembly of the Territory
of Washington :

Section 1. That any person taking up any saw logs.
hewn, or other timber of value, found adrift, and estrayed
from the boom or fastening of the owner; and the said logs
or timber shall be found upon any sound, bay, or river, within
this Territory, shall be entitled to one-fourth part or value
·thereof: Provided, That nothing herein shall be so con
strued as to make any person liable to pay for the taking
up of any logs or timber, which he may have marked and
turned loose for the purpose of driving; and notice of the
same hath been duly gin·n to the settler's in the vicinity, or
on the river below.

Sec. 2. It shall not be la wful for any person in
this Territory to take up any estray saw logs, hewn or other
timber of value, as provided for in the foregoing section,
which may be found lodged on a bar, bank, or in a drift, or
dam, so as the same may be stationary: Provided, The same
has Dot been so lodged for fifteen or more days.

Sec. 3. Any person taking up logs or timber of
value, under the provisions of this act, shall not be' at
] iberty to dispose thereof for tllp spacp of twenty-five days
from the time the same be so taken up; and there being no

.. owner found claiming said logs or timber. during said time.
Sec. 4. The owner of any estray logs or timber

that shall be taken up under the provision!'; of this act
Ahall. upon proof of the same being his, and paying one
fourth of the value thereof to the taker-up, be entitled to his
property.

Rec. 5. Any person violating the provisions of this act.
shall, upon proof thereof hefore any acting justice of the
peace for this Territory, be subject to a fine of not less than
ten, nor oyer one hundred dollars; the same to be collected
in the name of the Territory and for the use of the county
-thereof.

Rec. 6. This act to take eff£'ct and be in force from
and after its passage.

Passed .Tan uary 23. 18fiO... ..
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AN ACT

To Create the Office of Wreck Master, and Define His Duties~

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That on the next general election, the quali
tied voters of Pacific, Chehalis, Thurston, King, Jefferson,
Island and 'Vhatcom counties, shall elect a wreck master,
whose duties shall be as hereinafter provided.

* * * * * * * * *
Sec. 2. Every wreck master before entering upon

the duties of his office, shall be sworn faithfully to discharge
his duty, and shall give bond to the judge of probate for the
county in which he resides, with sufficient security to the
acceptance of said judge, for the faithful discharge of his
duty, and every person having a claim against any such
wrecl~ master, for any breach or neglect of his official duty,
may have a remedy therefor by a suit on his bond to be prose
cuted in the name of the judge of probate. in like manner as
bonds given to judges of probate by administration of the
estate of deceased persons.

Sec. 3. :K 0 ship, vessel, boat, nor any goods, wares
and merchandise, that shall be cast by the' sea upon the land,
shall be deemed to belong to the Territory as wrecked prop
erty, but may be recovered by the owner, consignee, or per
son having charge thereof, at the time of the happening of
the disaster by which the wreck was occasioned, upon the
payment of a reasonable salvage and necessary expenses.

Sec. 4. The wreck master in each countv to which
~

the provisions of this act are applicable, in which any
wrecked property shall be found, when no owner or other
person entitled to the possession of said property shall ap
pear, shall have power, and it shall be his duty, to pursue
all necessary measures for saving and securing such prop
erty, to take possession thereof, in whose hands soever the
same may be, in the name of the people of this Territory,
to ca use the value thereof to be appraised by disinterested
persons, and keep the same in some safe place, to answer
the claims of such persons as may thereafter appear entitled
therE,to.

Ref'. 5. If the property so saved sba II he ill a
perish::1 hlp state so as to render the sale t 1H'reof expedient,
it shall be the duty of the wreck master to apply to some
jud~e of tbe Fnited States district (·ourt. or justice of the
peace. by a petition supported by an affidavit of the facts
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1'01' an order authorizing such sale; and if the judge or justice
of the peace to whom such application shall be made, shall
be satisfied that a sale of the property would be most bene·
ficial to the parties interested, it shall be the duty of the
officer to whom the application is made to make the order
so applied for.

Sec. 6. If such order be made, the officer baving
custody of the property directed to be sold, shall sell the
same at public auction, at the time and in the manner that
shall be specified in the order; and the proceeds of such
sale, deducting the expenses thereof, as the same shall be
lllade by the officer making such order, shall be paid to the
treasurer of the county.

Sec. 7. If within one year after such recorded
property shall have been found and sayed, any person shall
claim the same or the proceeds thereof. as owner or con
signee or the agent of the owner or consignee, and shall
establish his claim by evidence, which any United States
judge or justice of the peace shall deem to be satisfactory,
it shall be the dutv of such officer to make an order direct·•
ing the wreck master in whose possession the property may
be, to deliver the property if not sold as above, or to pay
the proceeds arising from the sale thereof, if sold as afore
said, to the claimant, upon the payment by him of a reason·
a ble salvage, and all necessary expenses incurred in the
preservation and keeping of said property.

Sec. 8. No order shall, however, be made unless
the c:laimant shall deliver to such officer a bond, with one
or more sufficient securities. to be approved by said officer,
conditioned for the pa~'ment of all damages that may be re
covered against such claimant or his representatives within
t,,·o ~'ears after the sale of such propert,v b~' any person estab
lishing his title as owner of the property or proceeds to be
delivered; said bond sha II be taken in the name of the United
States of America, and the penalty shall be double the value
of the property or proceeds before mentioned.

Sec. 9. The bond shall be filed in the office of the
judge of probate court for the county in which it shall be
taken. If it shall be forfeited. the party injured by such
forfeiture shall be entitled to recover, in the proper court,
the full amount of the condition of said bond together with
costs of suit.

Sec. 10. If the plaintiff prevail in such suit. there
shall be deducted in addition to the salvage and expense
charged on the property. from the damage~ to be recovered,
all the costs of the defendant making his defense.
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Sec. 11. It shall be the duty of every officer t~

whom any order, duly made for the delivery of wrecked
property, on the pa;yment of its proceeds shall be directed, to
present to the claim~nt exhibiting such order, a written state
ment of the claims for salvage and expenses on such prop
erty and proceeds. If the claimant shall refuse to allow
such claims, the amount of such salvage and expenses shall
be adjusted in the manner hereinafter provided, and in all
cases, after the payment, or tender of the payment of such
salvage and expenses as agreed to, or adjusted, the officer in
whose custody such property or proceeds shall be, shall de
liver or pay the same according to the order directed to him.

Sec. 12. It shall be the duty of the wreck masters
in the several counties in which they shall be appointed, to
give all possible aid and assistance to all vessels stranded
on the coasts of their respective counties, and to the persons
on board the same, and to use their utmost endeavors to save
and presene such vessels and their cargoes, and all goods
and merchandise that may be cast by the sea upon the land,
and in the performance of their duties the;y shall employ
such and so many men as the.y shall think proper.

Sec. 13. It shall be the duty of all magistrates,
constables and citizens, to aid and assist the wreck masters
when required in the discharge of their duties.

Sec. 14. All sheriffs, wreck masters, and all per
sons employed, and all other persons aiding and assisting
in the recovery and preservation of wrecked property, shall
be entitled to a reasonable allowance as salvage for their
services, and to all expenses incurred by them in the per
formance of such services, out of the property saved, and
the officer having the custody of such property shall detain
the same until such salvage and expenses shall be paid.

Sec. 15. The whole salvage that shall be claimed.
in any case, shall not exceeded one half the value of the prop
erty or proceeds on which such salvage shall be charged;
and every agreement, order or adjustment allowing a greater
salvage, shall be void.

Sec. Hi. If in any case the amount of salvage and
expenses on property saved shall not be settled by agree
ment of the pat-ties, the owner or consignee of such property,
or the master or supercargo having charge thereof, at the
time the same was wrecked, or a claimant ha,ing an order
for its delivery, may apply to any justiN' of the peace for
the county in which such property shall be, for the appoint
ment of suitable pE>rsons as appraisers, to adjust and settle~

the amount of such sah-age and expenses.
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Sec. 17. It shall be the duty of such justice of
the peace, to whom such application shall be made, by an
order under his hand and seal, to appoint three disinterested
freeholders of the county to adjust and settle the salvage
and expenses.

Sec. 18. The persons so appointed, before they
enter on the performance of their duties, shall be sworn t()
perform faithfully and impartially the duties of their trust,
before any officer authorized to administer oaths. They shall
have power to issue compulsory process for the attendance
of witnesses, who shall attend or be produced, and their de
cision or that of any two of them under their hands, as t()
the amount of salvage and expenses that ought to be paid,
and the sums to be paid to each person entitled to share in
such salvage, or claiming such expenses, shall be final and
con cl usive.

Sec. 19. The fees and expenses of the appraisertJ
shall be paid by the person upon whose application they shall
have been appointed, and shall be a char~e on the property
saved; each appraiser shall be entitled to three dollars for
each day's attendance, and to a sum not exceeding two dol
lars for his daily expenses.

Sec. 20. Every wreck master into whose posses
sion any wrecked property shall come. shall immediately
thereafter publish a notice directed to all parties, for at least
four weeks in succession, in one or more of the newspapers
printed in this Territory.

Sec. 21. Every such notice shall contain a minute•
description of the wrecked property and of every bale, bag,
box, cask, piece or parcel thereof, and of the marks. brands,
letters and figures on each; and shall state where such
wrecked property then is, and its actual condition. and the
nallle, if known, of the vessel from which it was taken or cast
on shore. and of the master and supercargo of such vessel,
and the place where such vessel then is, and its actual crm
dition; and the expenses of publishing every such notice shall
be charged on the property or proceeds to which such notice
shall relate.

Sec. 22. Every wreck master or other office wh(r
•

shall detain in his hands any wrecked property, or the pro-
C'eeds thereof. after the salvage and expenses chargeable
thereon shall have been agreed to or adjusted. and the amount
thereof shall have been paid or tendered to him, or wh/) shalT
he guilty of any fraud, embezzlement or extortion, in the
discharge of his duties, or who shall in any manner violate
the provisions of this act, shall forfeit treble damages to the
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party injured, and shall be deemed guilty of a misdemeanor.
Sec. 23. Every person who shall take away good8

from any stranded vessels, or goods cast by the sea upon the
land, or found in any bay or creek, or who shall knowingly
have in his possession any goods so taken or found, and shall
not notify the same to the wreck master of the county where
the same shall have been found, within forty-eight hour"
.after the same shall have been taken by him, or have come
into his possession, shall forfeit treble the value of the goods
so taken or kept by him to the owner or consignee thereof,
.and shall be deemed guilty of a misdemeanor, punishable
by fine or imprisonment, or both, at the discretion of the
.court by which he shall be tried.

Sec. 24. Every person who shall deface or oblit·
erate the marks on wrecked property, or in any manner dis
guise the appearance with iutent to prevent the owner from
,discovering its identity, and every person who shall destroy
or suppress any invoice, bill of lading, or other document
tending to show the ownership of wrecked property, shall
be deemed ~uiltJ of a misdemeanor. punishable b~' fine or
imprisonment, the fine not to exceed two thousand dollars,
the imprisonment three ."ears.

Sec. 25. If. within a year after wrecked property
shall have been saved, no person shall have appeared to
claim the same, or if, within three months after a claim
shall have been preferrf'd, the salvage and expenses on such
property shall not have been commenced it shall be the duty
of the wreck master to sell thf' same at public auction, and
to pay the proceeds of such snlf'. df'ducting salvage and ex
penses. into the treasury of this Tl"rl'itory. for the benefit
.of the parties interested. hut in no ('nsf' shall an~' deduction
of salvage and expenses be made. unlf'ss the amount tbereof
shall have been settled upon due proof. hefore some court
of record of the county in which thf' propert:- shall hav:~ been
saved; a copy of which order. and thf' £'videncf' in support
thereof shall be transmitted by the officer making it to the
Territorial trf'asurer.

Sec. 2ft It shall be the duty of all judges. sheriffs,
justices of thf' pf"llce. ('()roners. cOllstahll"s. llnrl wreck mas
ters to present all offf'nses against thl" provisions of this
chapter. that >;hall comf' to th£'ir knowlf'ogf' within thf-ir re
spective countil"s. to thf' g-rano jury at the next term of the
Unitf'd Stlltes district court therein.

Sec. 27. 1"otbing in this :lct shall hp 1"0 construed
as to conflict with an act entitled. "An act relative to scows,
boats, skiffs, canoes and watercraft." All wreck mllsters
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elected under this act shall hold their office during the term
of three years, and until their successors are elected and
qualified.

Passed April 27, 1854.

AN ACT

To Create and Regulate the Office of Sheriff.

Be it enacted by the Legislative Assembly of the Territory
of Wasnington:
Section 1. That there shaH be elected in each county

in this Territory, a sheriff, who shaH possess the qualifications
of a voter, and hold his office for the term of two years, and
shaH, before he enters upon the duties of his office, execute
a bond. with at least three sureties, in such penal sum, not
less than two thousand dollars, nor more than five thousand
dollars, to be approved by the board of county commission
ers, in open court, or by the county auditor during vacation,
subject to the approval of said board at their next meeting,
and filed in the office of said county auditor.

Sec. 2. Each sheriff may appoint as many depu
ties as he may think proper, for whose official acts he shall
be responsible to the amount of their bond, and may revoke
such appointments at his pleasure; and persons may also
be deputed by any sheriff, in writing, to do particular acts;
and the sheriff shaH be responsible on his official bond for
the default or misconduct in office of his deputies.

Sec. 3. Every deputy sheriff shall possess all the
power, and may perform any of the duties prescribed by law
to be performed by the sheriff, or b.r his deputies; shaH serve
or execute, according to law, all process. writs, precepts and
oroel's, issued or made by lawful authority, and to him di
rected, and he shall attend upon aH courts of record at every
term.

Sec. 4. It shaH be the dut.v of sheriffs and of their
deputies to keep and preserve the peace in their respective
L'ounties, and to quiet and suppress all affrays, riots, unlaw
ful assemblies and insurrections, for which purpose, and fol"
the service of prof-ess in civil or criminal eases. and in appre
hending or securing any person for felony or breach of the. . ~ ~
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peace, they may call to their aid such persons, or power of
their county as they may deem necessary.

Sec. 5. No sheriff, deputy sheriff or coroner, shall
appear or practice as attorney in any court, except in defense
of themselves or their deputies; and either of said officers,
for a violation of this section. shall forfeit a sum not exceed
ing fifty dollars.

Sec. G. Whenever any sheriff shall neglect to make
due return of any writ or other process delivered to him to
be executed. or shall be guilty of any default or misconduct
in relation thereto, he shall be liable to fine or attachment,
or both. at the discretion of the court, subject to a-ppeal; such
fine, however. not to exceed two hundred dollars, and also,
to an action for damag:es to the party aj:!;grieved.

Sec. 7. No sheriff, deputy sheriff, or coroner, shall
be liable for any damages for neglecting or refusing to sen-e
any civil process unless his legal fees and an indemnifying
bond if he requires one are first tendered him.

Sec. 8. 'Vhen a vacancy happens in the office of
sheriff. the county auditor shall cause three advertisements
to be put up in conspicuous places. in each election precinct
in his eounty, stating the office to be filled. the time and place
of holding the election, which time shall be at least ten days
from the putting up of such advertisement. unless such va
cancy shall occur within six months of the general election.
then it shall be the dutv of the board of county commission-

• •
ers to fill such vacancy by appointing some person who shall
possess the same qnalifications as prescribed in section one.
be subject to the same liabilities. and shall continne to
perform the duties of said office until a sheriff is elected
and qualified.

8ee. 9. Every sheriff shall. before he enh'rs on
the duties of his office. cause his eertificate of election or
appointment. with the oath of office endorsed thereon, and
his bond with the approval thereon to be ['ecorded in the
office of the auditor of the countv.•

Pns:.sH?d Anril 10. 1854.
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AN ACT

Relative to Coroners.

!i65

Be it enacted by the Legislative Assembly of the Territory
or Washington:

Section 1. That there shall be elected at the first an·
nual election, in every county in this Territory, a coroner,
who shall hold his office for two veal'S and until his sue·

~

cessor shall be elected and qualified. and shal I take an oath
of office, and file a copy thereof. He shall execute a bond
to his county in the sum of Oine thousand dollars, condi·
"tioned for the faithful performance of the duties of his
office, to be approved by, and filed with the countJr auditor.

Sec. 2. The coroner shall perform the duties of
sheriff, in all cases where the sheriff is interested. or other
wise incapacitated from serving; and whenever the coroner
acts as sheriff he shall possess the powers and perform all
"the duties of sheriff, and shall be liable on his official bond.
in like manner as a sheriff would be, and shall be entitled
to the same fees as are allowed bv law to the sheriff for

~

similarservices; but before serving any proe-ess. as rf'qni.red
by this section, the coroner shall give an additional bond,
in double the amount 'Of the sum sued for on d,nmag-es claimed.

Sec. 3. When a coronel' has bf'en informed that a person
has been killed. 'or has committed suicidp. or has suddenlv, .
died, under such circumstances as to afford a re~:o:onable

ground to suspect that his death has been occasioned hy the
act of another, by criminal means. he shall go to the place
where the body is, and forthwith summon six good ~lHd law
ful persons, qualified by la,,, to serve as jurors. to appear be·
fore him forthwith, at the place where the body of the de
ceased is, to inquire into the cause of the death.

Sec. 4. Every person summoned a 51 a :i u 1'01" who
shall fail to appear without having a rea sonable excuse,
shall forfeit any sum not exceeding twenty dollars, to be
recovered by the coroner in the name of the Territory. before
any justice of the peace in the proper county, and when
collected to be paid over to the connty treasurer for the use
of the county.

Sec. 5. "Then four or morp of Hw jurors attend
they shall bl" sworn by the eoronpr tninquirp who the per
son was. and when, where and by what meflllS hp Pfl'Tle to
his death. and into the CirCllml'tanf'ps attenrling- hi!"l death,
and to render a trul" vf'rdict therl"in. according to thl" evi·
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dence afforded them, or arising from the inspection of the
body.

Sec. 6. The coroner may issue subpoenas for wit
nesses, to the sheriff or any constable of the county, return
able forthwith, or at such time and place as he may appoint,
which may be served by any competent person. He must
summon and examine as witne~ses, on oath, by him adminis
tered, every person who, in his opinion, or that of any of the
jury, has any knowledge of the facts, and he may summon
a surgeon or physician to inspect the body, and give, under
oath, a professional opinion as to the cause of the death.

Sec. 7. A witness served with a subpoena may
be compelled to attend and testify, or be punished by the
coroner for disobedience, in like manner as upon a subpoena
issued by a justice of the peace.

Sec. 8. After inspecting the body, and hearing the testi
mony, the jury shall render their verdict, and certify th("
same, by an inquisition, in writing, signed by them, and set
ting forth who the person killed is, if known, and when,
where, and by what means he came to his death; and if h("
was killed or his death occasioned by the act of another, by
criminal means, who is guilty thereof, if known.

Sec. 9. In all cases where murder or manslaugh
ter is supposed to have been committed, the testimony of
witnesses taken before the coroner's jury shall be reduced
to writing by the coroner, or under his direction, and he
shall also bind over such witnesses as he may deem proper,
to appear and testify at the next term of the district court
of the county, and in default of a recognizance may commit
such witnesses to the county jail, and shall forthwith file the
written testimony. inqu isition. and recognizance with the
clerk of such court.

Sec. 10. If. however, the person charged with the com
mission of the offense be arrested before the inquisition can
be filed. the coroner shall deliver the same, with the testi
mony taken, to the magistrate before whom such person may
be brought, who shall return the same. with the depositions
and statements taken before him, and the recognizance to
the office of the clerk of the district court of the county.

Sec. 11. If the jury find that the person was killed by
another. by criminal means. and the party committing the
act be ascertained by the inquisition. and be not in custody,
th~ coroner !".hall issue a warrant. signed by him. with his
name of offiet'. for the arrest of the person charged. into one
or more ('ountie!':, as may be necessary, and rt:'turnable forth-
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"With to the nearest justice of the peace, judge, or committing
m.agistrate.

Sec. 12. The coroner's warran t shall be in sub
stantially the following form:
United States of America, 'l'erritory or 'Vashington, 8S;

To any sheriff or constable of the county:
An inquisition having been this day found by the cor·

oner's jury, before me, stating that A B has come to his death
by the act of C D, by criminal means, (or as the case IIlay be,
as found by the inquisition,) you are therefore commanded,
in the name of the United States of ~~merica, forthwith to
arrest the above named C D, and taI\:e him before the nearest
or most accessible magistrate in this county.

Given under my hand this day of , A. D. 18 •
E F,

Coroner of the county of .
Sec. 13. 'l'hf' coroner's warrant ma;r be sen'ed in

any county, and the officers serving it shall P"o(TI'd III. reon,
in all respects, as upon a warrant of arrest.

Sec. 14. In all cases where nO demand shall be
llla de by the friends of the deceased fo r the body fo I 1111 rial
the coroner shall provide ill a suitable mannel" <I' 1111 ex
penspof the estate of the deceased, if there be >:lIllio-i. III to
pay the same; if not, at the expense of 1:he coun(,.

Sec. 15. 'l'he coroner must wi tll i n thirty days after
the inquest upon a dead body, deliver to the count} 11'(':1:--11 I'\'I

auy money or other property which ll1a y be found 111"111 ,II.'
body, unless claimed in the meantime by the legal 1'1'1"'\':<"11

tative of the deceased. If he fail to do so, the treaslll'('I' 111:1,\

proceed against the coroner to recoyer the same, by" ,.j vi I
a ction in the name of the county.•

~ec. 16. Upon the delivery of rn,oney to the treas-
urer, he shall place it to the credit of the county. If it h,'
other property, he shall, within thirty da;ys, sell it at pllhli,'
auction, upon reasonable public notice. and shall, in lil;:('
ll1.anner, place the proceeds to the credi 1: of the county.

Sec. 17. If the money in the treasury be demanded
within six years ,b:vthe legal representa thes of the deceasl"l,
the treasurer shall pay it to them. a fte r deducting the fe",..
and expenses of tbe coroner and of the eonnty in relation 10
the matter. or the same may be so pai d at an:v time there
after, upon the order of tbe hoard of county c"mmissioners
of thl" conntv.•

Rec. 18. Befor{> auditing- and al Jowin~ tilt' [ll"{'ount
of the coroner, the board of eonn(v ('oITlmissioners shall re-·
quirf' from him a statement in wl'itin~, of any money or' other
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propert)' found upon persons on whom inquests have
been held by him, verfied b~; his oath, to the effect that the
statement is true, and that the money or property mentioned
in it has been delivered to the legal reprsentatives of the
deceased. or to the county treasurer.. u

Sec. 19. If the office of coroner be vacant, or he
be absent, or unable to attend, the duties of his office may be
performed by any justice of the peace in the county, with
the like authoriy, and subject to the same obligations and
penalties as the coroner.

Sec. 20. A coroner shall receive ten dollars for
each inquest that he may hold, and necessa1'3' burial expenses;
and also 20 cents per mile for each mile necessarily traveled,
to hold any inquest; to be paid by the county, and to be
audit€'d and allowed as other eounty charges.

Sec. 21. A justice of the p€'ace, acting as coroner,
shall he entitled to the same fees, payable in the same
manner.

Pa~sed April 15. 1854.

---------

AN ACT

To Create and Establish the Office of County Surveyor.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the qualified voters in each organized
county in this Territory may at the annual election in 1855, and
biennially thereafter, elect a county surveyor, who 8hall reo
side in the county for which he shall have been elected, and
shall, previous to his entering upon the duties of his office,
take and subscribe an oath or affirmation, before the cGunty
auditor of his proper county, to faithfully and impartially
discharge the same; and shall give bond to· the board of
county commissioners of the proper county, in the sum of
one thousand dollars, conditioned for the faithful perform
ance of his duties.

Sec. 2. The said surveyor may appoint such num
ber of deputies as he may think proper, who shall severally
take an oath or affirmation of office, and for the faithful
performance of whose duties the said surve)'or <;hall be re
8ponsible. The certificate of the county surveyor, or of his.
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deputies, shall be admitted as prima facie evidence in any
court within this Territory, but the samt:' may be explained
or rebutted by other evidence. And if the said survevor. or
either of his deputies, be interested in any tract of i~md, a
survey of which may become necessary b~' this act. such
survey may be executed by any competent person, appointed

. by the board of county commissioners for that pur'pose.
_ Sec. 3. . It shal.l be the duty of said surveyor, by

hImself or hIS deputIes, to execute any sun'ey which may
be required by any court, or upon application of any individ
ual or corporation, within a reasonable time.

Sec. 4. The said surnyor shall keep a correct
record of all sur,-eys made by him Ol' his deputies. in a suit
a ble book to be pl'odded by him for that purpose, which he
shall transmit to his successor in office; he shall a Iso num
ber such surveys progressh-ely, and shall preserve a copy of
the field notes and calculations of each survey, endorsing
thereon its proper number; a copy of which, and also a fair
and accurate plot. togethel' with a certificate of sunev, shall

•
be furnished to the part~- fOl' whom the survey shall have
been made.

Sec. 5. The said sun-eyor and hilS deputies may
dema.nd and receive for their sen'ices the following fees, to
wit: For a half, or fraction less than one half day's work,
two dollars and fifty cents; for every day's work actually
employed, five dollars; and for e,-erJ mile tra,-eled in going
to and returning from work. the sum of ten cents; for copy of
a plat of land, or certificate of survey. fifty cents; making
out a complete report of any road, including field notes, one
dollar; if such surYey exceeds fi,-e miles, two dollars. In
all surveys made b, authol'itv of the board of county com-~ _, __ II-

missioners, or any board of trustees. chain·bearel's and axe·
men shall recei'e. per day, thl'ee dollars.

Sec. G. If the party for whom the survey is made
does not furnish the chain-men and markers, then the sur
veyor or his deputies may employ the necessary chain-men
and markers, and shall receive for each chain-man and marker
so employed, the sum of three dollars per day; and each
chain-man and marker, before entering upon the duties as
signed them, shall take an oath or affirmation. before the
surveyor or his deputy, faithfully and impartially to dis
charge the duties of chainman or marker. as the case may be.

Sec. 7. If at any time the office of county sur·
vevor shall become vacant, the board of county commis-

~ .
sioners may cause such vacancy to be filled by appoIntment;
the person so appointed to give bond. and take and subscribe
an oath or affirmation, in the same manner as provided for
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in the first section of this act.
Sec. 8. It shall be the duty of such surveyOl',

whenever directed so to do, by the board of county commis
sioners, to procure a copy of the original field notes of the
townships in his county, at the expense of the county, and
have the same recorded, and hand them, as well as all other
papers, maps, books and charts belonging to his office over
to his successor.

Passed January 19, 1855.

A:N ACT

In Relation to Countv Treasurer.•

Be it enacted by the Legislative Assembly of the Territory
of Washington:

~ection 1. That at the first annual election in each
county, and every two years thereafter, there shall be elected
a connty treasurer, who shall have the qualifications of a
voter. and shall continue in office for the term of two years,.
and until his successor is elected and qualified.

Sec. 2. The county treasurer, before he enters:
on the duties of his office, shall take an oath faithfully tOo
discharge the duties of his office, as prescribed by law; he
shall, also, before he shall enter upon the duties of his office,.
give a bond to the county, with at least two sureties, re~iding.

in the county, in a penal sum of not less than double the
amount of funds liable to come into the hands of the said
treasurer during his term of office, the amount to be fixed,
and the bond to be approved by the county commissioners
of the proper county, conditioned that all moneys received
by him for the use of the county shall be paid, as the com
missioners shall from time to time direct, except where spe
cial provision is made by law for the payment of sueh
moneys, by order of any eourt, or otherwise, and for the
faithful discharge if his duties.

Rec. 3. He shall receive all moneys due and ac
cruing to his county disburse the same on the proper orders,
issued and atte8ted by the county auditor.

Rec. 4. County treasurers may appoint one or'
more deputies, and may take from them bond. with sureties;
they shall have power to remove their deputies at pleasure..
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and every county treasurer and his sureties shall be li:tble
for all official acts of his deputies.

Sec. 5. The county treasurer shall keep his office
at the seat of justice of his county, and shall keep the ~aI1le

open for the transaction of business during business hours;
an d he and his deputy are a uthorized to administer all oaths
necessary in the discharge of the duties of his office.

Sec. 6. He shall so arrange and keep his books,
that the amount received and paid out, on account of separilte
and distinct funds, or specific appropriations, shall be es
hibited in separate accounts as well as the whole l'!:'eeipts
and expenditu res b~' one gen!:'I'al account.

Sec. 7. He shall at all times. keep his book,;: and
office subject the inspection and examination of the board
of conntv commissioners, and shall exhibit the moneY in his

~ ~ ~

office to such board at least once a vear. and as often as such,
board may require.

Sec. S. He shall pay all orders ot the county
a uditor when presented, if there be money in the tl'e,lsury
for that purpose, and write on the face of such order the
date of redemption, and his signature. If there be no funds
to pay such order when presented. he shall endorsE' there
on: "Not paid for want of funds," and the date of such en
dorsement. o,er his signatm'e. which shall entitle suet ol'der
thenceforth to draw legal interest: Prodded, That such
interest shall cease from the date of notice by publication
in some newspaper, printed or circulated in his county, to be
giyen by the county treasurer. that there al'e funds to redeem
snch outstanding orders. which notice such treasurer shall
giYe in such case; and if tl1('re be no such newspaper, then by
posting such notice at threE; public places in such county.

Sec. 9. ""hen the count, treasurer shall redeem,
.anv order on which interest is due, he shall note on such

•
order the amount of interest by him paid thereon. and shall
enter on his account the amount of such interest, distinct
from the principal.

Sec. 10. Count, orders shall be redeemed bv the treas-. ,
urer according to the priority of the time of presentment:
Provided, Such orders, payable out of the county revenue,
"Shall be received in payment of county taxes. without any
regard to priority of presentment, or number, but such treas- .
urer shall not pay any balance thereon, over and above such
tax, when there are outstanding orders unpaid. for want of
funds.

Sec. 11. The treasurer shall. on the first Monday
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in September, in each year, deposit with the county auditor
all orders redeemed, who shall receipt therefor.

Sec. 12. 1VheneYer suit shall have been com
menced on the official bond of any delinquent treasurer. he
ma,y be removed by the board of county commissioners of his
county. .

~l::'C. 13. Tile county treasurer shall annually make com
plei~settlement with the board of county commissioners, at
t'he regular September term thereof. and shall, at the expira
tion of his tl'I'11l of office. deliyel' to his successor all public
mOl1f'T, hooks. ilnd papers in bis possession.

14h', 14. Th,' eounty tl'easurl'l' shall receive as a com-
o

}lensatioll fol' his sen'ices, two per cent. on all moneys re-
('pi Yl'd. and two pf'I' cent. on all moneys paid out by him,.
fOT' tIl(' ,·olmh'.

•
l'w:"eo ~fa r (·lJ 2i. ] Ril4.

AN ACT

Relating to the Support of the Poor.
,

Be it enacted by the Legislative Assembly of the Territory
of Washington:

~(~dion 1. That the boards of county commissioners of
the seyeral counties of this Territory are hereby vested with
entire and exclusive superintendence of the poor in their re
spective counties.

Rf"c. 2. Every poor person who shall be unable
to ea rn a Ih'elihood in consequence of bodily infirmity, idiocy,
IunaQ' 01' other cause, shall. be supported by the father,
gral1dfathel', mother, grandmother, children, grand children,
braihe rs 01' sisters of such poor person, if they or either of
them be of sufficient ability; and every person who shall fail
or refuse to sUP'P0rt his or her father, grandfather, mother,
grandmother, child, grandchild, sister or brother, when di
rected by the board of commissioners of the county where
such poor person shall be found, whether such relative reside
in t he county or not, shall forfeit and pay to the county, for
the use of the poor of their county, the sum of thirty dollars
per month. to be recovered in the name of the county com·
missioners for the use of the poor as aforesaid. before any
justice of the peace, or any court having jurisdiction: Pro-
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vided, That when any person becoUles a pauper from intem
perance or other bad conduct, he sllall not be entitled to any
support from 'any relation except parent and child.

Rec. 3. The ehildren shall be first called on to
support their parents, if there be children of sufficient ability;
if there be none, the parents of the poor persons shall be
next called on. and if there be no paren t8 or children or suffi
dent a bility, the brothers and sisters shall be next called on;
and if there be no brothers and sisters, the grand children
of such poor person shall be called on, and then the grand
parents; but mnrried females whilst their husbands live shall
not be lia ble to a suit.

~ec. 4. "'hen any poor person shall not h,we re
latives in any county in this TelTitory, as are named in the
preceding sections. or such relatives shall not be of sufficient
ability. or shall fail or refuse to maintain such pauper, then
the said pauper shall ref:eive suC'h relief as the case may re
quire, out of the county treasury, and the county commis
sioners mav either make 3 contract for the neC'€ssarv main-

~ ..
tenance of the poor, or appoint such agents as they may deem
necessa I'y to oversee and provide for the same.

Sec. 5. 'Vhen any minor shall become, or be Iikel.y
to become chargeable to th(' count,}', either because of being
an orphan, or because the parents or other relations. as afore
said, are unable or refuse to support such minor, it shall be
the duty of the county commissioners to bind su eh minor as
an apprentice to some respectable householder of the county,
by written indenture. which shall bind such minor to serve
as an apprentice, and shall ill all respects be to the tenor and
effect as I'equired in the act concerning apprentices.

Rec. fi. 'Vhen allY non·l'esident. or any other per
son not coming within the definition of a pauper, shall fall
sick in any county in this Territory, not baving money 01'

property to pay his board. nursing 01' medical aid, it lOhall be
the duty of the commissioners of the propE'r coun t.v. on com
plaint being made, to give or order to he given. sucb aS$istance
to such poor person as they may deem just and necessary; and
if said sick person shall die, then tbe said commissioners shall
give or order to be given to such perSOn a decent burial;
and the said commissioners shall make allowance for board r
nursing, medical aid or burial expenses. as they shall deem
just and equitable, and order the same to be paid out of the
county treasury.

Sec. 7. When application is made by any pauper
to the board of county commissioners of any county in the
Territo}'}", for relief, it shali he neces8Rr:r for said commis-
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sioners to require of said pauper satisfactory evidence that
he has been a resident of said county for six months imme
diately preceding the day upon which such application was
made.

Sec. 8. When application is made by any pauper
to the board of county commissioners as aforesaid, it shall
appear to the t<atisfaction of said board that the person so
applying for relief has resided in said county agreeably to
the provisions of seventh section they shall proceed to remove
to all the relief provided by this chapter; but if on the con
trary it shall appear to the satisfaction of said board that such
pauper has not been a .'esident of said county agreeably to
the provisions of seventh section they shall proceed to remove
from their county, at the expense of said county. such pauper
to the county where such pauper Illa~' have his residence,
or may, if the.y think best, issue a notice directed to some
constable·· of the countv; which notice said constable shall. . .

serve forthwith on said pauper. requiring him to depart forth
with from the county. and after so serving said notice by
reading the same to said pauper, said constable shall, within
five days thereafter, return the same to the said clerk of the
board of county commissioners issuing the same, noting the
time and manIler of service.

Sec. 9. After service of such notice as aforl'said,
no pauper shall be entitled to relief from such county, unless
the county commissioners shall deem.it absolutely necessarv.

~ •. L

. Sec. 10. The board of county commissioners of
any county in this Territory may. if they think proper, cause
to be built or provided in their respective counties, work
houses for the accommodation and employment of such pau
pers, as may from time to time become a county char~e; and
said work house and paupers shall be under such rules and
regulations as said board of county commissioners may deem
proper and just.

Sec. 11. If allY person shall bring and leaye any
pauper in any county in this Territory,· wherein such pauper
is not lawfully settled, knowing him to be a pauper, he shall
forfeit the sum of one hundred dollars for every Bueh offense,
to be sued for and recovered by~ and to the use of such county,
in a civil action before any court havin'g jurisdiction of the
same.

Sec. 12. This act to take effect and be in force
from and after its passage.

Passed May 1, 1854.
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AN .\CT

Relative to Counties.

575

3e it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the several counties in this TerritorV'•
Ehall have capacity aR bodies corporate, to sue and be sued
in the manner prescribed by la w; to purchase and hold lands
'within its own limits; to make such contracts and to purchase
and hold such personal property as may be necessary to its
corporate or administrative powprs, and to do all otlwr neces
sary acts in relation to all the property of the county.

~ec. 2. Every convpyance of lands, or transfer of
other property, mad£> in any mannpr for the use of such
county, shall have the same force and effect as if made to
said county in its prow'r and corporate name.

Rec.:t "'hen a county seized of lands shall be divided
into two or more counties, or shall be altered in its limits
bJ' the annexing of a part of its territory to another county
or counties, such county shall bt>('ome st>ized to its own use•
of ~uC'h pal't of said lands as shall be includt>d within its-
limits. as settled by sueh division or alteration.•

R'ec. 4. "'ht>n a county possessed of. or entitled to
money, rights and credits, or other personal property, is so
divided or altered, such property shall be apportioned be·
tween tht:' ('olmties interestt"d therpin. by the board of ('ounty
cOllnnissioners and treasurer tllPrpof, as to them. or a ma
jority of ttWIlI. shall apppar to be just and equitable. They
shall met:'t fo)' t-hat purposf' at sueh timt:' as shall be pre
l'erihpd by the law making such diYision or aItPI'ation.

Rf>('.!'i. H('bts owing by a (,ol1nty so divided or aIterpd,
shall hp apportioned in the manner' pl'pscribE'd in the pre·
('eding- section. and paeh connty shall thel'eaftpl' be charged
thf>rp·with. according- to such apportionmpnt.

Rf>c. n. All actions a~rain"t any county may bp com·
mencf>d in thp district court of such county, or of the ad·
joining ('ounty. and al lactions by any county shall be com·
men('f>d in the district court of the county in which the de
fendant rpsides. or in thf' county adjoining- the county by
whic-h lOill('h Il('tion is commenced.

Pal'lsed 'Mllrch 27, 1~54.



576 LA.WS OF WA.SHINGTOX

A~ ACT

Regulating the Rates of Toll for Grinding Grain

Be it enacted by the Legislative Assembly of the Territory
of Washington;

Section 1. That the owners or occupiers of all mills in
rhis Territory, moved by water or other power, shall be en
titled to one-eighth part of all wheat, rye or other grain,
ground and bolted, or ground and not bolted, and no more:
Provided, however, Said owner or occupier shall not be per
mitted to grind his own grain to the exclusion of other grists,
when said mill is used and occupied as a grist mill.

Sec. 2. The owner or occupier of any grist mill
:;;haE well and sufficientl;v grind the grain brought to his mill
for that purpose in due time and in the order in which it
:;;hall be received, and shall be accountable for the safe
keeping of all grain received in such mill, for the purpose of
being ground therein, and shall deliyer, when gTound, or
ground and bolted, as the case may be, with the bag or cask
in which it was brought when demanded, but every owner
or occupant of a mill may grind his own grain at any time;
and nothing in this section contained shall be construed to
compel the owners or occupants of mills to grind for sale
or merchant work.

Sec. 3. Nothing contained in the preceding sec
tion shall be so construed as to charge the owner or occu
pant of any mill, for the loss of any grain. bag or cask, which
shall happen by robbery, fire or ineyitable accident, without
the fault of such owner or occupants. his agents or servants.

Sec. 4. Every miller. or owner or occupant of a
grist mill, who shall not well and sufficiently grind any grain
as aforesaid, or not in due turn, as the same shall be brought,
or who S'hllll exact, or take more toll, than is herein allowed.
shall in every such case be liable to a fine of not less than

•
three nor more than twenty dollars, and shall also be liable
to the party injured in double the actual damages sustained
by him.

Sec. 5. That every owner or occupier of such grist mill
shall assist in carrying grists in and out of said mill, when
the owner of such grist is unable to do the same.

Pas'sed April 14, 1854.

a-18
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A;-';- ACT

Territorythe
RELATING TO DEEDS,

the· Legislative Assembly ofBe it enacted by
of Washington:

Section 1. That all conveyancf:'s of real estate or of any
in terest therein, and all contracts creating or evidencin~ any
incurnbranee upon real estate shall be by deed.

Aec. 2. A deed shall be in writing. sig'ned and ~ealed

by the party bound thereb.". witlH'ssed by fwo witnesses
and aeknowledged by the party making it before a justice of
the supreme court, a judge .of the probate c~urt. a ju~tice of
the peace, 01' a. notary pubhc, or county audItor.

Sec. 3. A married woman shall not be bound by
any deed affecting bel' own rf'al e!'tate. or releasin~ dower,
unless she shall be joined in tIlE' conveyance by bel' hl1sba'nd
and shall upon an examination l~v the officer takin,p; the
acknovdedgment, separate and apart from her hUsband, ac
knowledge that she did voluntarily. of her own free will,
and without the fear of. or coercion hom hel' husband. exe~ute

the deed. and the officer shall make known to ht'r the con
tents of the deed, and shall certify that he has made I,DOWD

to her its contE'uts. and examiupd her separate and apart from
her husband, as is abon' providE'd.

Sec. 4. All deeds and mort~ages shall lw rec~orded

in the office of the county auditol' of the count;> where the
land is situated and shall be valid as agaim:t bona fide pur
chasers. from the date of their filin~ or recordin~ in said officI',
and when so filed or recorded shall be notice to all the world.

Fa ssed Jan na r, 23. 18(;0.•

AN ACT

AUTHORIZING UNITED STATES COAST S"C"RVEY PARTIES TO

ENTER UPON LANDS IN WASHINGTON TERRITORY, 'J. 0 ERECT

SIGNALS, ETC., AND TO PREVENT THE INJURY OF SAID

SIGNALS.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That any person or persons engaged in and
belonging to parties employed under and b;> virtue of an
.act of congress, approved the 10th day of February, 1807,
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and the amendments thereto relating to the United States-·
coast survey, may enter upon lands in this Territory, and
clear and cut timber upon the same, and may erect any works,.
building or appendages requisite and needful for the purpose
of exploring, surveying, triangulating, leveling, or doing such
acts as are requisite to attain the objects of said acts of
congress, without being considered trespassers, provided no
unnecessary injury be done to said lands.

Sec. 2. That where damages are caused to any inhabi
tants of the Territory, by such entry, such person so ir.jured
and the person or persons in charge of said coast surve:r
party, shall agree upon the actual dama~ so incurred; and
where they cannot agree, the party who shall have suffered
said damage, may complain to the nearest justice of the peace
in the county where such entry shall have been committed,.
who shall associate with himself two disinterested free hold
ers of said county, one to be named by each of said parties;
and said justice and free holdeI1s shall proceed to hear the
complaint, and may, with or without view of the premises as
they maJ determine, assess and award the damages incurred
bJ the owner or possessor of said lands so entered: Provided,
nevertheless, That the injured party shall have served five'
day's notice in writing of the time and place of the intended
hearing, together with the name of the free holder so selected
bJ him.

Rec.8. That said magistrate and free holders shall, with-
in ten days after making their said a ward, file the same in the
office of the county auditor of the countv where said landsv v

lie, and said award shall be binding as a judgment and
deemed conclusive as marking the assent of said parties, un
less either party shall within ten days after filing the same,
file their written exceptions thereto, of which filing of excep
tions due notice shall be given to the adverse party; and the
issue made up upon said report and exceptions shall be tried
at the next term of the district court of the district wherein
said county is a part. which issue shall be tried as other
civil actions. except that judgment thereon shall be had at
the first term.

Sec. 4. That any pt'rson so t>ntering upon lands for the
purposes aforesaid. may tender to the party injured com
pensation for any damage he may have suffered thereby, and
if upon hearing, as hereinabove prodded, the party refusing
to accept such tender fails to recover greater damages or a
judgment for a largE'r amount, the party or parties 80 pnter
ing upon land8. and causing such damages thereby, shall nM
be responsible for any costs.
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Sec. 5. Justices of the peace and freeholders associated
with them in the hearing of tbe above complaints, shall be
entitled to the saILe costs now provided by law for suits
before justices of the peace and the cost of trial of such issues
hereinbefore provided in the district court, shall be the same
as in civil actions.

Sec. 6. That any person or persons who shall wilfully,
maliciously or wantonly injure, deface, destroy or remove
any instrnment, signal, monument, building or appendage
thereto, used or constructed, or being in this Territory and
connected with or rdating to, or in any manner belonging
to or forming a part of the labors of said coast surn'~' parties,
such parties so offending shall, for f:'ach offense, be depmed
guilty of a misdemeanor, and shall be tried as parties guilty
of misdemeanor are tried, aceording to the statutes of this
Territory; and on conviction thereof such person, fOT' eacb
and every such offense, shall be finp(1 in the sum of two hun
dred dollars, to be recovered as other fines are recovered,
one-fourth of which shall go to the prosecutor, and the re
maining three-fourths shall be Vaid into the county treasury
of the. countJ' where the offense is committed, to go into the
school fund of said county; to which fine may be added im
prisonment in the county jail for one month, and any dam
age resulting to the rnited States of America in consequence
of viola ting the provil;lions of this section, ma~' be recovered
in an:-- court of competent jurisdiction.

Bec. 7. ThiR act to take effect and be in force from and
after its passage.

Passed Februarv 2, 1858.• •

AN ACT

Relating to Liens of Mechanics and Others, for LaDor and
Materials.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That mechanics, and all persons performing
labor, or furnishing materials for the construction or repair
of any building, may have a lien, separately or jointly, upon
the building which they may have constructed or repaired,
;)1' upon any building, mill or other manufactory for which
they rnay have furnished materials of any description, and
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on the interest of the owner in the lot or land on which it
stands, to the extent of the value of any labor done or mate
rials furnished, or for both. That all persons furnishing,
labor, materials or supplies to any ship, vessel or boat, shall
have and be entitled to a lien on such ship, vessel or boat, to'
take effect immediately after such labor has been performed,
or such materials or supplies have been furnished.

Sec. 2. Any person wishing to acquire such lien, whether
his claim be due or not, shall file in the recorder's office of
'the county in which such building is situated, at any time
within sixty days after the completion of such building or
repairs, a notice of his intendon to hold a lien upon such.
building, for the amount due, or to become due, specifically
setting forth such amount, and containing a description of
the building upon which the labor was performed, or for
which the materials were furnished, which notice shall be'
recorded by the auditor in a book kept for that purpose.

Sec. 3. Any sub-contractor, journeyman or laborer em
ployed in the construction, or repair, or furnishing materials
for any building, may give to the owner thereof notice in
writing, particularly setting forth the amount of his claim
and services rendered, for which his employer is indebted
to him, and t,hat he holds the owner responsible for the
same; and the owner shall be liable for such claim, but not
to exceed the amount due from him to the empl@yer at the
time of notice, which may be recovered in an action.

Sec. 4. Any person having such lien, may enforce the
same by filing his complaint in the district court of the
county where the work was done. or materials furnished, at
any time within one year from the completion of the work,
or furnishing materials; or, if a credit be given, from the
expiration of the credit.

Sec. 5. In such actions, all persons whose liens are re
corded, as herein provided, may be made parties, and all,
or any number, may join in one action, stating their claims
distinctly, and issues shall be made up and trials had. as in
other cases; and the court may, by the jud~ment, direct a
sale of the defendant's interest in the lot or land (if he have
any such saleable interest,) and building for thp satisfaction
of the lien or liens, and costs; such sale to be under and by
virtue of an execution, and without prejudice to the rfgbts
of any prior incumbrance. owner. or other perl'lons, not par
ties to the action. If the defendant or defendants in such
action be not entitled to such interest in the lot or land on
which such building is erected, al'l is liable to sale under ('xe
cution, then the purchaser, at the sale herein provided for..
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•***..

shall be entitled to remove from the premises such property,
80 sold by execution and purchased. If several such actions
be brought by different claimants, and be pending at the
same time, the court may ord~r them to be consolidated.

Sec. 6. If the proceeds of the sale be insufficient to pay
all the claimants, then the court shall order them to be
paid in proportion to the amount due each, and any other
property of the owner of the building may be taken and
sold on execution to satisfy the same.

Sec. 7. In all proceedings to enforce liens, the defend
ant Illay .file a bond with surety, to be approved by the court,
to the effect that he will pay the judgments that may be re
coYered, and costs, and thereby release his property from
the liens hereby created.

Sec. 8. 'Yhenen'r any person, having a lien by virtue
of the provisions of this act, shall have received satisfaction
for his claim. and the costs of his proceedings thereon, he
shall, upon the request of nny person interested, and upon
the payment or tender of the costs of entering satisfaction,
within six days after such payment or tender, enter satis
faction of his demand in the office whpre the samp i:; re
corded; and upon failnrp to do so, he shall forfeit fifty dol
lars to the party aggriewd. and all damages which he may
have sustained in consequence of such failure or neglect.
,Y'henever any sub-contractor, journpyman, or laborer, shall
ree-over an,v such claim from the owner of thp building, the
same may be set off by such owner in any action br'ought
against him by the perl'l{)n who otherwil'le would be (>ntitled
to recover the RamI" under thf' contract.

Liens on pprRonal Property.
* * * * *

Passed .Tanuarv ]9, ]~fiO.
•

AN ACT

Relative to the Sale of School Lands.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the county commissioners of any county,
when they think the interest of common schools demands,
may, in accordance with the provisions hereinafter described,
proceed to sell the lands within their limits, donated by con-
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gress to the Territory for the use of common schools, viz:
Sections (16) sixteen and (36) thirty-six, or (where any part
of these has been taken by settlers and is claimed under
the donation or pre-emption laws,) that which has or may
be selected in lieu thereof.

Sec. 2. The commissioner shall give at least thirty days'
notice of such sale, in some newspaper, if any is published
in the county where such sale is to be made, or if no paper
is published in the county, they shall cause at least one
notice to be posted up at the usual place of voting in each
precinct in the county, stating the time and place. of such
sale, and also the terms of sale.

Sec. 3. The land shall be sold to the highest bidder, in
legal subdivisions of not more than 160 acres in a lot, the
minimum price being $1.25 per acre.

Sec. 4. The commissioners shall execute a good and
lawful deed to the purchaser when the sum total is paid,
and the money so paid shall be let at the lawful rate of in
terest, which interest shall be added to the principal an
nually, or· paid into the treasury for the use of schools in
the township where such land is so situated. but the prin
cipal shall not be diminished; it shall be a perpetual fund
for school purposes only.

Sec. 5. \Vhen. in the opinion of the commissioners, the
land if' so situated that it is not liable to be diminished in
value by the removal of timber, or by cultivation. or by
use in any way, but rather on the other hand, its value
would in any way be increased, they shall not require the
purchasel' to pay. at the time of sale, more than the law
ful interest on the amount bid for one year from the time
of such sale; together with the cost necessarily arising from
such sale: Provided, He gives a good and proper mort
gage by which the land be forfeited by failure to pay at the
end of each veal' the interest of another year in advance.

• •
Sec. 6. The commissioners shall be jointly and severally

responsible for the safe keeping and disbursing of all money
that may come into their hands from any sale according to
the provisions of this act.

Sec. 7. The expenses necessarily incurred in carrying
into execution the provisions of this act in accordance with
sections 2. 3. 4 and 5. including the services of the commis
sioners, at the rate of three dollars for each dav actuallv

• •
employed. shall be paid ont of the first money received for
the sale of the land as above mentioned, and also a suit
able book in which shall be kept a full account of all lots
sold and moneys paid in accordance with this act.

Sec. 8. The legal voters in any township having land
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thus sold, may, if there is no school district within its limits,
appropriate the money received according to the provisions
of sections 4 and 5 of this act, for the support of schools
that may be kept in the district or districts most convpnient
to them, but no money shall thus be used without the con
sent of at least two-thirds of the householders in such town
ship: Provided, That no part of thil'! act shall be flO con
f'trued as to apply to the counties of vVhatcom, Clickitat,
Skamania, Pierce, Chehalis, Clarke and '"Valla Walla.

Sec. 9. This act shall take effect and be in force from
and after its passage.

Pnsl'ed .January 24, ]~m.

AN ACT

'_'0 Incorporate the University of the Territory of Washington.

Be it enacted by the Legislative Assembly of the TE'rritory
ot Washington:

Section 1. That Daniel Bagley, Paul K. Hubbs, J. P.
Keller, John Webster, E. Carr, Frank Clark, G. A. Meigs,
ColUIDbia Lancaster and C. H. Hale, their associates and
successors in office, are hereby constituted a board of regents,
a body. corporate and politic, with perpetual suc{~ession,

under the name of the University of the Territory of Wash
ington, by which they lllay sue and be sued, plead and be
impleaded, in all courts of law and equity.

Sec. 2. The university shall provide the inhabitants of
this Territory with the means of acquiring a thorough knowl
IO'dgeof the various branches of the literature, science and
arts.

Sec. 3. 'l'he government of the university is vested in
the board of regents.

Sec. 4. Three regents of the university shall be elected
by the legislature each year, after the first year. The re
gel: ts at their first meeting, shall determine by lot, whose
term shall expire the first year, the second, &c., until the
term of office of the above board shall expire. In case. of
a vacancy, when the legislature is not in session, the Gov
ernor IDay appoInt.

Sec. 5. The board of regents shall have a corporate
seaL and the same alter or break at pleasure; may hold all
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kinds of estate, real, personal or mixed, which they may
acquire by purchase, donation, devise, or otherwise, neces
sary to accomplish the object of· the corporation.

Sec. 6. The regents shall have power to enact ordi
nances, by-laws and regulations, for the government of the
university; to elect a president; to fix, increase and reduce
the regular number of professors and tutors, and to appoint
the same, and to determine the amount of their salaries_

Sec. 7. They sl,1all han' power to remove the pre8ident
and any professor or tutors, when the interest of the uni
versity shall require it.

Sec. 8. They shall havp power to appoint a secretary,
librarian, treasurer, steward, and 8u(;h other officers as the
interests of the institution may require, who shall hold their
offices at the pleasure. of the board. and receive such com
pensation as the board may prescribe: ProYided, That the
treasurer shall not in any case, be a member of the bOat'd
of regents. nor of the board of university commissioners.

8ec. 9. The unin.'r·sitY shall consist of at least four de-• •

partments: 1. A department of literature, science and arts.
2. A department of law, 3. A department of medicine.
4. .-\. military department. These departments may. be or
ganized, and sucll others added as the regents shall deem
ut>cessary, and the state of the university fund shall allow.

Sec. 10. The regents shall provide for the arrangements
and selection of a course or courses of study in the uni,er
sity, for such students as may not desire to pursue the usual
collegiate course in the department of literature; science,
and the arts, embracing the ancient languages, and to pro
vide for the admission of such students, without previous
examination as to their attainments in said languages, and
for granting such certificates at the expiration of such course
or term, of such students as may be appropriate to their
respective attainments.

Sec. 11. The immediate government of the several de
partments shall be entrusted to the president, and the re
spective faculties. but the regents shall have power to regu
late the course of instruction, and prescribe under the addce
of the professors, the books and authorities to be used in
the J3everal departments, and also to confer such degrees.
and grant such diplomas as are usually conferred and
granted by other simila I' institutions... .. .. .. .. .. .. .. ..

&>c. 14. Th." monevs receh-ed from the sale of land or
•

otherwise. shall be paid to the treasurer. and so much then'-
of as shall be necessary for the purpose, shall be expended
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by the regents in keeping the university buildings in good
condition and repair; also, in meeting the general expenses
of the institution. The treasurer shall give bonds in the
sum of fifteen thousand dollars, to be approved bv the Gov-. ~

ernor. which shall be increased whenever he may deem the
saInt' necessarv.

~

* * * * * * * * *
Rec. 21. This act shall take effect and be in force from

and after its passage.
Pa~sed .January 24, lR62.

AN ACT

In Relation to the )fanagement and Safe Keeping of the
::Uoneys Arising from the Sale of rniversity Lands.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

~ection 1. That the board of university commissioners
shall make a full and complete report and statement to the
board of regents at their first meeting, of all moneys re
echoed and disbursed bv the said commissioners in their

•
ollicia I capacity; the number flnd character of all contracts
let and unfinished; the accounts, if any, due to and from
the university fund; and giving a general and minute detail
of all matters and things pertaining to the financial opera
tions and condition of the university, so as to effect a com
plete settlement by, and on the part of said commissioners
with the said board of regents.

Rec.,2. That for the safe keeping, management and con
trol of the university fund, the board of commissioners, the
president of the board of regents, and the treasurer of the
uniYersity fund, shall constitute a board of directors, and
shall haye authority to loan said fund, or any portion there
of, at interest for any period of time not less than twelve
months, nor more than ten years, in the discretion of the
directors; said loan to be secured by deed or mortgage, on
real estate; which real estate must be of at least double
the value of the amount of money so loaned, and of suffi
dent value to secure at any and all times, the payment of
said loan: Provided, That the rate of interest on said loan
shall not in any case be less than twelve per cent. per an
num, which interest shall be payable semi-annually.
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Sec. 3. The interest arising from the loan of the said
fund, as set forth in the preceding section of this act, shall
be set apart and used in support of the Territorial univer
sity, and be under the direction and control of the board of
regents: Provided, That two thousand dollars of the prin
cipal shall be appropriatC'd to the purchase of a library and
philosophical apparatus: And provided further, That the
balance of the principaJ shall in all cases remain an irredu
cible fund.

Sec. 4. The treasurer of the university fund, shall make
an annual report to the legislative assembly, on or before
the fifteenth da, of December in each vear, of all mone,s

~ .' ..
received and disbul'sed bv him, or by order of the hoard of• • •
di "ectol's.

Sec. 5. 'fhis ad shall take effect and be in forC't' from
and after its passage.

Passed ,lannal'" :?9. 186:?,

A:K ACT

To Regulate tile Dr-aining of ~larsh and Swamp Lands.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That any person owning swamp or marsh
lands, and desiring to drain the same through any other
person or persons' lands, may make application to the hoard
of county commissioners of his county at any regular term
of their court; and it shall be the duty of such commis
sioners to appoint three disinterested persons, who sh311 go
to the land designated by the person making such applica
tion, and cart:'fully slH'veys the lands and assess damages,
if there should be any, which damages shall be paid to the
person or persons so damaged when the work of ditching
commences.

Sec.:? Any person who shall close or obstruct, or cause
to be closed or obstructed any ditch, made under the pro
visions of this act, shall be liable to an action in law, which
action ma)" be brought before any justice of the peace of
the proper county; and if found guil ty may be paid iu any
sum not les:;; than twenty-five dollars nor more than one

•
hundred dollars, and shall be liable for all damages done
by reasons of suth obstruction: ProvidE'd however, That
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any person may commence an action in the district court.
All actions commenced under the provisions of this act shall
be subject to appeal, as provided by law in other cases.

Sec. 3. Any person who shall willfully open any dyke,
levee or closed estuary, made under the provisions of this
act, so as to let in the sea or any other waters on any persons'
Jand. shall be liable to arrest. fine, and damages, as pro
.ided in the second section of this act.

Passed J'anuary 29, 1~5R

AN ACT

To Encourage the Cultivation of Oysters.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That any person, being a citizen of this Ter
ritory,who has planted, or who may hereafter plant oysters
in any bay or arm of the sea, where there are no natural
beds of oysters, within or bordering upon this Territory,
may acquire, by conforming to the requirements of this act,
an exclusive right for such a purpose, to that portion of
such bay or arm of the sea as he shall so occupy, not txceed
ing for anyone person an area of ten acres.

Sec. 2. The person desiring the benefits of the preced
ing section, shall cause the place or portion he desires to
daim, to be marked so far as is practicable with stakes or
other artificial marks at the corners, with bearings to adja
cen t natu ral objects, and shall make, before some officer
qualified to administer oaths, an affidavit that he has taken
the premises so described, for the purpose of planting oys
ters. and that he has planted, or is abount to plant oysters
thereon, that said premises are not upon and do not include
any natural bed of oysters, and that the same are unoccu
pied except by himself, and if said premises shall have here
tofore been taken and oysters planted thereon, then within
three l110nths after the passage of this act. and if they shall
hereafter be taken, then within one month after taking the
same, the person having taken or taking the premises, shall
cause his claim, with a description thereof, and affidavit as
abo'-e required. to be recorded by the county recorder of the
county in which theY rna" be situated.

&.< .,.
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Sec. 3. The premises so taken shall, for the purposes
aforesaid, belong to the person taking them, his heirs and
assigns, so long as he or they shall occupy them and no
longer.

Sec. 4. The same person may claim and occupy more
than one place. proYided the premiseI': so claimed by him
don ot in all occupy an area greater than ten acres: And
provided further, That in those places used and occupied
for' the purpose of bedding marketable oysters, no one per
son shall occupy an area greater than one hundred by two
hundred feet, or twenty thousand square feet of superficial
area.

Sec. 5. Any person may transfer his right to any other
person qualified to hold, by signing- the transfer upon record,
in the presence of the auditor, or by a written transfer, wit
nessed and acknowledged in the same manner as is or may
be required for deeds.

Sec. 6. It shall be the duty of the count, recorder of• •
any count:", where claims and transfers, made under the pro-
..isions of this act. are presented to him for rt'cord or entry.
to recei,e and record the same in a separate book provide-d
for this purpose, upon being paid the same fees as are
allowed in similar cases.

Sec. 7. Th is act to take effect and be in force from and
after its passage.

Passed J:muan- IG. 1861.•

A~ ACT

Relating to Offidal Seals,.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That it shall be the duty of the board of
county commissioners of the several counties of the Terri
tory, to provide and furnish seals for such of the se'-eral
district and probate courts, as are now unpl'lovided with
the same, and with such descriptions and devices, as the
said courts shall respectively require.

Sec. 2. When any eourt of record shall be unprovided
with a seal, the judge of said court lllay authorize the use
{)f any temporary seal. or of any device by way of seal,
until the same shall be provided as aforesaid.
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Sec. 3. Any instrument to which the person making
;the same shall affix any device by way of seal, shall be
adjudged and held to be of the same force and obligation,
..as if it were actually sealed.•

Passed April 24, 1854.

AN ACT

In Relation to Territorial Roads.

Be it enacted by the Legislative Assembly of the Territory
o.f Washington:
Section 1. That whenever there shall be a vacancv in•

any board of Territorial road commissioners that have been,
or may hereafter, be created by the legislature, and which
have not before been provided for, the county commission·
ers of the county in which the vacancy occurs, shall, at their
first llleeting thereafter, fill such yacancy. But in case of
the resignation of any commissioner the person so resigning
may appoint a person to fill the place thus vacated, who
being duly qualified as heretofore prodded, may enter upon
his duties.

Sec. 2. Everv board of Territorial road commissioners
•

shaH file with the secretary of the Territory, for the use of
the legislature, duplicates of their report, which shall con·
tain an estimate of the probable cost of constructing the
road, and all necessary bridg-es thereon, and stating the
an1.ount of expenditure to be made in each county, and the
amoun t of expenses incurred in laying out said road.

Sec. 3. The county commissioners of every county
through which any Territorial road may pass, shall report
ann uaHy, in duplicate, to the secretary of the Territory for
the use of the legislature, an account of the expenditure
made duri.ng the year, in constructing said road, and the
condition of the same.

Passt>d April 25, 1854.
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AN ACT

To Provide for Building Bridges.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That each board of county commissioners

shall determine what bridges shall be built and maintained
at the expense of the county, and what by the road district.

Sec. 2. 'Where estimated expense for a bridge shall ex
ceed fifty dollars, it shall be built by the county.

Sec. 3. The board of county commissioners may order
any bridge built by the county, to be attached to a road
district, for the purpose of being kept in repair by such
district, but when the repairs necessary at one time shall
exceed in yalue fifty dollars, the same shall not be rE'quired.
to be done bv such road district.•... * ........... * ......

Sec. 13. If a bridge be necessary, oyer any water course,
which divides one countv from another, the board of countv

" .
commissioners of both counties shall unite in appointing a
bridge commissionel' for building said bridge, and tbe ex
pense shall be defrayed by both counties, in proportion to
the amount of tax of eacb, to be ascertained bv the tax•
list, - taken next before the contract for building such bridge
shall be made.

* * * * * * * * •
Passed April 18, 1854.

A~ ACT

Creating the Board of Count,Y Commissioners and Defining
Their Duties.

Be it enacted by the Legislative Assembly of the Territorv
of Washington:

Section 1. Tbat there shall be established in each organ
ized county in this Territory, a board of commissioners
to C'onsist of three qualified electol's, two of whom shall
com:titute a quorum to do business, to hp plected by the
qualified elpctors at the annual election, who shall holo their
offiC'P fOI' thrpp .veal's: Provided, That the commissioners
now in offiep, or hereafter appointed to office, shall continue
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in office until a new board of commissioners shall be elected
.at the first annual election.

Sec. 2. The commissioners first elected in any county
in this Territory, shall serve for the term of one, two and
three years, to be by them determined by lot at their first
session, and annually thereafter, one commissioner shall be
elected and continue in office three years: Provided, That
where there are three or more election districts in one county,
there shall not be two commissioners sen-ing on the board
from one precinct at the same time.

Rec. 3. Vfhenever it shall become necessary to elect a
commissioner to fill any vacancy occasioned by death, resig.
na tion, or removal, the person elected, shall hold his office
for the unexpired term for which his predecessor was elected,
and until his successor is elected and qualified.

Rec. 4. Before any commissioner shall enter upon
the duties of his office, he shall take and subscribe an oath
,01' affi rmation before some person authorized to administer
the same, faithfully to discharge the duties of a commis
sioner of the county in which he resides. and deposit the
same with the clerk of the board of countv commissioners•
,of his county, to be by him filed in his office.

Sec. 5. The board of countv commissioners in the,
several counties in this Territory may hold regular sessions
at the seat of justice of their respective counties, commenc
ing- on the first Mondays of April. .July, Reptem'ber and De
cf'mber. at all of which they shall transact any business

. . ,
which may be requiJ'ed by law: Provided, That if the district
court be in session on any of the above mentioned days the
cOlllnlissioners shall meet on the )fonday preceding, but no
session shall be continued for a longer period than six days.

Sec. 6. The auditor of the countv shall be the•
cIerI.: of the board of county commissioners, and attend their
meetings and keep a record of their proceedings. and the
sheriff of the coun!:v shall also by himsE'lf or deputy, attend
and execute their orders.

Rec. 7. The said board of county c:ommissioners are here
by a uthorized to hold extra sessions in case they may think
the business of their county require the same, and ten days
notice from any two of the commissioners to the third. shall
be considered a sufficient call for said extra session: Pro
vided. That no such extra !!lession !!lhall exceed three days.

Rec. 8. The commissioners shall each receive three
dollars per day for each and every day they may
necessarily be employed in transacting the business of the
county, and ten cents· per miles for every mile travE'lE'd in
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going to and returning from thp meetings of said board or
in the discharge of any official dutJ, to be computed by the
mo'st usually tra,eled route.

Sec. 9. When only two of the members shall be
present at the meeting of the board, and a division shall
take place on any question, it shall be postponed to a !"ubse
quent meeting.

Sec. 10. The commissioners of each county shall
ha,e and use a seal for the purpose of sealing their
proceedings, and copies of the same when signed and !'ealed
by the said countJ commissioners, and attested by their
clerk, shall be good e,idence of such proceedings in the
trial of any ca use in any court in this Territory; and until
such seal shall be provided, the pri,ate seal of the chairman
of such board of county commissioners shall be considered a
a seal.

Sec. 11. The several boards of county commissioners are
authorized and required:

1. To pro,ide for the erection and repairing of court
houses, jails and other necessary publin buildings for the
use of the county.•

2. To layout, discontinue or alter county roads and
highways within their respective counties, and do all other
necessary acts relating thereto.

3. To license and fix the rates of ferriage; to grant
grocery and other licenses authorized by law to be by them
granted.

4. To fixe the amount of taxes to be assessed according
to the provisions of law. and cause the same to be collected.

5. To allow all accounts chargeable against such coun
ty not otherwise provided for, and to audit the account!'!
of all· officers ha,ing the care. mana~ement. collection OJ'

disbursement of any money belonging to the county or ap
propriated to its benefit.

6. To have the care of the county property and the man
agement of the connty funds and business, except in cases
otherwise provided for, and shall have no other powers ex-
cept such as are or may be given by law. .

Sec. 12. Real estate belon~ing to· any county may
be sold by an agent duly appointed by the order directing
such sale. who shall have the same power as a commissioner
appointed to sell real estate by the district or probate court.

Sec. 13. The· board of county commis!'ioners shall
cause to be re00rded. in a book to be kept for that purpm:;e. aU
their proceeding!' and determinations touching all matters
properly cognizable before them, and all books, accountsr
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vouchers, papers and accounts touching the business or
property of the county, shall be carefully kept by the clerk
and open to the inspection of every person.

Sec. 14. The county commissioners aforesaid, at
their first session after the biennial election, shall elect one
of their number to preside at the meetings of the board, and
he shall sign all documents requiring the signature of the
board and the signature of such person as chairman of the
board of county commissioners shall be as legal and binding
as if the whole board had affixed their names: Provided;
That in case such chairman shall be absent at any meeting
of the board, all documents requiring the signa LUre of the
board shall be signed by both members present.

Sec. 15. It shall be the duty of the board of
county commissioners to provide offices for the sheriff, the
county auditor and clerk of the district court, the probate
court and county treasurer, and also to provide safe and con
venient desks for the preservation and security of the books
and other documents in the several offices.

Sec. 16. At the July session the board of county
comm.issioners shall examine and compare the accounts and
vouchers of the county auditor and county treasurer, count
the funds in tbe county treasury, and shall make a full and
accurate statement of the receipts and expenditures of the
preceding year, and shall cause the same to be posted up at
the court house door and at two other public places in their
county, and if there shall be no court house, then at threp
public places in such county, and shall publish the same in
some newspaper of such county, if there be any.

Sec. 17. The board of county commissioners at their
session in July in each year, shall receive and inspect the
assessment roll returned by the assessors, and if it shall be
found correct, it shall be accepted by the board in writing,
signed by the chairman and attested by the clerk ,and cause
the same to be filed in the office of the county auditor, where
it shall remain as a matter of record and shall be a guide for
futu re assessors, so far as the same shall remain corr£>ct.

Sec. 18. It shall be the duty of the board of
county commissioners to divide their respective counties into
election precincts, if not already divided, in such manner as
shall be most convenient for the population, and to appoint
a place for holding the election therein, and they shall create
new precincts from time to time as the population may re
quire. On the petition of ten voters resident more than ten
miles from any place of election, it shall be the duty of the
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board of county commissioners to establish a precinct and
appoint judges of election therefor.

Sec. 19. The board of county commissioners of
the several counties of this Territorv are vested with the en-

•
tire superintendence of the poor, in their respective coun-
ties.

Sec. 20. The county commissioners of their respect
ive counties shall have power to compound for a release
in whole or in part any debt due to their county, when in
their opinion the interest of their county will not be preju
.diced thereby, except in cases where they or either vf them
.are personally interested.

Sec. 21. :Ko county commissioner shall, directly or in
directly, as contractor, be concerned in any contract for
work to be done, or materials to be furnished for the county,
under the penalty of two hundred dollars, to be recovered
by am a.ction at law, for the use of the county; and such
commissioner shall moreover forfeit any compensation he
was to receive on such contract.

Sec. 22. The commissioners are authorized and empow
.ered to administer all oaths or affirmations, necessary in dis
charging the duties of their office.

Sec. 23. Until propel' bnildings are erected at a place
fixed upon for the seat of justice in any county, it shall be
the duty of the county commissioners to provide some suit
able place for holding the courts of such county.

8ec. 24. Any person may appeal from the decision of
the board of eommissioners, to the next term of the district
court of the sanw ('ounty; sneh appeal shall be taken within
twenty day;,; after snch dedsion. and the party appealing
shall notify the commi>;<,;ioners that the apppal is takpn. at
least ten days before the first daY of tIlt' lWxt term of the

• •
('ourt appt'aled to; ,vhich n()tice shall be in writing. and shall
be delivt'rf'd personally to tht' eommissionp)'s, or lpft with
the clprk of thp board: and the party appealing shall gin'
bond to tIll:' eounty with one or more 8nrpties, to be approved
by 8ueh dprk. eonditionpd to pay all the ('08t8 whieh 8hall be

Passed ~1a['('h 20, 1854.
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TO PROVIDE FOR THE APPOINTMENT OF COMMISSIONERS OF

DEEDS

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the Governor may appoint in each of the
United States and the territories thereof, one or more com
missioners, under the seal of this Territory, to continue in
office during the pleasure of the Governor, for the time being,
who shall have power to administer oaths, and to take de·
positions and affidavits to be used in this Territory; and
also to take the acknowledgment of any deed or other instru
ment, to be used or recorded in this Territory.

Sec. 2. Before any commissioner, appointed as aforesaid,
shall proceed to perform any of the duties of bis office, he shall
take and subscribe an oath before any justice of the peace,
or other officer authorized to administer oaths in the state or
territory for whicb such commissioner is appointed, that he
will faitbfully discharge all the duties of bis office; a eel"
tificate of which sb.:Jl be filed in the office of the secretary
of the Territorv.

•
Passed ~farch 1~. ]854.

AN ACT

IN RELATION TO NOTARIES PUBLIC.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the Governor shall hereafter appoint as
many notaries public for said Territory as he shall deem
expedient, who shall hold their office for the period of three
years, and until their successors shall be duly appointed and
qualified, and they shall be severally commissioned and en
gaged thereon according to law.

Sec. 2. Notaries public are hereby authorized within the
Territory of Washington to act, transact, do and finish alI
matters and things relating to protests. and protesting bills
of exchange and promissory notes, and all other matters
within their office required by jaw; to take depositions as
prescribed by law, and acknowledgments of deeds and other
in struments, a'lld to administer oaths.
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Sec. 3. Every notary public, before he enters upon the
duties of his office, shall provide :;tn official seal, which shall
be approved by the Governor, and shall deposit an impres
sion of the same, together with his official oath, in the office
of the secretary of the Territory.

Sec. 4. The Governor may remove any person hereto
fore, or who may hereafter be appointed a notary public,
who has or shall neglect to provide himself with a proper
official seal, or who, from any cause, may be incompetent.

Sec. 5. It shall be sufficient for any person acting as
notary public, to certify an oath to be used in this Terri
tory in any of the courts, or in any manner whatever, to
£lay simply in addition to his name "Notary Public," and all
the courts of this Territor> shall consider an oath or affi-

•
davit properly certified by an acting notary without the im-
pression of his seal or other or further addition.

Sec. 6. This act to take effect and be in force from and
after its passage.

Passed .Jannan- 2i, 1~62.•

AN ACT

Conferring .Jurisdiction "Gpon the District Court of the
County of Pierce.

•Be it enacted by the Legislative Assembly of tb.e Territory
of Washington:

Section 1. That a court be, and hereby ii' ei'tablished
within and for the ('ounfy of Pieree, to be called the dis-

• •

trict court for Pierce count,.•
Sec. 2. The said court shall have exclusive jurisdiction

within said county of all matters andeauses. except those
in which the United States is a party, in the same manner,
and to the same extent as is now had and exercised bv the

•
district court of the second judicial district, with the same
rights as to appt'als. certiorari and writs of error from in
ferior courts, and to the 8UprE'me court. as is now provided
and allowed by law.

Sec. 3. Said court shall be held by the jud~e of the
second judicial district at the county SNit of Pierc.:- C'Ounty.
upon the fourth Monday of March, and the third Monday of
September of each and evpry ~-ear, or at such time or times
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as shall be prescribed by the judges of the supreme court,
()r a majority of them.

Sec. 4. The said judge of the second judicial rlistrict
shall appoint a clerk -of the court, who shall give bonds and
security as shall be ordered by said court or the judge thereof,
aud shall keep his office and records of said court at the
county seat of said county; and said district court shall be
a court of record, and the expense of holding the same shall
be payable by the said county of Pierce.

Sec. 5. The various laws now in force, and which may
hereafter be enacted, regulating the practice and proceed·
ings in civil actions, and in criminal prosecutions, shall goov
ern the practice and proceedings in said district court of
the county of Pierce.

* • .. .. .. * .. .. ..
Sec. 10. All lawf! and parts of laws inconsistent with

-the foregoing be and the same are hereby repealed.
Sec. 11. This act to take effect, and be in force from and

after its passage.
Passed, ,Tanuarv 14, 1862.•

---------

AN ACT

To Locate a Territorial Road from the Head of Port Orrhard
BaY, bv the Head of Hood's Canal. to Intersect the Ter-

"', .'
rHorial Road Running from Oakland, in Sawamish Coun-
ty, to Seabeck, in Kitsap County.

Be it enacted by the LegislatiYe Assembly of thp. Territory
of Washington:

Section 1. That G. A. Paige, D. I. Sackman and Mr.
Sherwood, of Sherw·ood's Mills, or any two of them he, and
theY are herebv ronstituh'd a board of commissioners to view•• •

out and establish a Territorial road from the head of Port
Orchard bav. bv the head of Hood's canal. to intersect the. ..
Territorial rcmd running from Oakland to Reabf"ek.

* ..
Sec. 3. Said commil'lsioners shall make out a true report

of their proc£>f'dings, and cause a ce-rtifiedcopv thf'reof to be
filed with the secretarv of the 'l'erritorv, and the county audi-, . .
tor of Kitilap and Sawamishconnties, within sixty days from
th€' completion of their labors, and when said report is 80 filed,
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the said road shall be considered a Territorial road, and shall
be opened and kept in repair as other Territorial roads are... .. .. .. .. .. .. .. .

Passed, January 14, 1862.

AN ACT

To Repeal an Act Entitled un Act to Create the Office of
Territorial Superintendent of Common Schools and De
fine His Duties.

Be it enacted by the Legislative Assembly of the 'ferritory
of Washington:

Section 1. That the act creating the office of Territorial
superintendent of common schools, passed January 31, 1861,
be, and the same is hereby repealed.

Sec. 4. This act to take effect and be in force from and
after its passa~e.

Passed, January 15, 1862.

AN ACT

Conferring Jurisdiction "C'pon the District Court of Port
Towns€nd.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That a court is hereby established at Port
Townsend, in the county of Jefferson, to be called the dis
trict court of Port Townsend.

Sec. 2. Said court shall have exclusive jurisdiction with
in the counties of Whatcom, ClaIm, Jefferson, Island and
Snohomish, of all matters and causes, except those in which
the "C'nited States is a party or which are under exclusive
jurisdiction of the Unitpd States courts, in the same man·
ner and to the same extent, as is now had and exercised by
the district court of the third judicial district, with the same
right as to appeals, certiorari, and writs of error from inferior
courts, and to the supreme court as is now. or hereafter may
be prodded by law: Prodded, ~othing herein contained
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-shall be construed so as to prevent the holding of admiralty
courts at said Port Townsend, for the said third judicial
district.

Sec. 3. Said court shall be held by the judge of the third
judicial district at Port Townsend aforesaid, at such time
or times as shall be prescribed by the judges of the supreme
court, or the judge of said third judicial district, at time or
tinl.es not named by the said judges of the supreme court.

Sec. 4. The said district judge of the third judicial dis
trict, shall appoint a clerk of the court, who shall give honds
and security as shall be ordered by the said court or the
judge thereof, and shall keep his office and records of said
court at said Port Townsend, and said distriet court shall
be a court of record, and the expense of holding the same
l':hall be payable by the said counties.

Sec. 5. The various laws now in force, and which may
hereafter be enacted or become in force, regulating the prac
Tice and proceedings in civil actions and criminal prosecu
tions, shall govern the practice and proceedings in said dis
Trict court of Port Townsend.

.. .. * .. * .........
Sec. 9. All acts and partli' of acts inconsistent with this

act. a re hereby repealed.
Sec. 10. This act shall take t'fft'ct and he in forer:' from

and after the first day of April next, 1862.
Passed.•lanuarv 20, 1862.

• •

AN ACT

RelatiYr:' to (,lerl~s of the Distritt Courts.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the clerks of the district courts of the
Territory of \Yashington and their deputies be, and they are
hereby required to file a duplicate copy of their appointment
with the secretarv of the TerritorY within sixty days from

~ . . ~

and after their appointment: Prodded, That tht' same shall
extend to clerks now holding an appointnwnt, in which latter
casp. it shall be construed from and aftt'r tIl(' passage of
this act.

8ec. 2. This art to take t'tfprt, and be in foI'CP from
and after its passagt'.

Passt'd, January 21. 1862.
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AN ACT

To Locate and Establish a Territorial Road from the Head
of Little Skookum Bay in Sawamish County, to the Coun
t\" Seat of Chehalis County.,. ,

Be it enacted by the LeJ1;islative AssemblY of the Territory
ot Washington:

Section 1. That David Forbes, N. G. Terrell, E. Chase of
Sawamish county, James ·Waldrip and George Jones of Che
halis county, be, and they are hereby appointed and consti
tuted a board of commissioners to view and establish a Ter
ritorial road, from the head of Little Skookum bay, in Sawa~

mish county, to the county seat of Chehalis county, or to
the intersection of the present Territorial road, leading down
tbe Chehalis river, to the county seat of Chehalis county.

.. .. .. .. • * .....
Sec. 4. And the commissioners aforesaid shall cause a

true report of their proceedings to be made and a true copy
of the same to be deposited with the county auditor of
Sawamish and Chehalis C'Ounties, who shall file and preserve
the same, after which said road shall be in every respect a
Territorial road. and shall be opened and kept in repair as
other Territorial roads.

Sec. 5. This act. shall not be so construed as to make
either of the aforesaid counties liable for any expem;re at
tending the location of the said road.

Sec. 6. This act to take effect and be in force from
and after its passage.

Passed, January 22, 1862.

AN ACT

To Provide for the Pavrnent to the General Government of
~

the Amount Due from this Territory Under Act of Con-
gres.s, Entitled an Act to Provide Increased Revenue, &c.,
Approved, August 6, 1861, and to Provide for the Col
lection of the Same.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

. Section 1. That the sum of $7.755.3~ ] -3 to be paid to the
Umted States government, be, and the !'lame is hereby di
rected to be rais('d by direct taxation.
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Sec. 2. It shall be the duty of the county auditors of the
several counties in this Territory forthwith upon the approval
by the commissioners of the assessment roll fOJ' such cou11tv
for the year 1862, to make out andcertifv to the Tel'ritoriai
auditor, a copy of such assessment roB. •

Sec. 3. If, on tbe first day of July, A. D.. 1862. any
county in this Territory shall have neglected or failed to
deposit with the said Territorial auditor, such certified copy
of assessment roll for the year 1862, it shall then be lawful,
and the Territorial auditor is hereby dil'eeted to pl'ocure
such roll forthwith, by sending a messenger for the same,
or in such othel' method as he shall deem cheapest and most
expeditious, and in that ease the failing county shall be,
and is hereby required to pay the expenses of such messenger,
or of procuring said copy of assessment I'ol!.

Sec. 4. In case the Territorial a uditol' has to send for
or procure the copy of any a!>sesSlllent roll as provided in
the preceding section, it shall be his duty to ('ertify to the
auditor of such county the amount of expense incurred, and
it shall thereupon become the duty of such ('orinty auditor,
upon the presentation of such cel'tificate. fOl'thwith to draw
his warrant upon the treaslirer of his county for the pay·
ment of the same, and the county trt>asurer is hereby reo
quired to make payment thel'eof.

Sec. 5. Immediately upon the receipt of the Tel'l'itorial
auditor of copies of the assessment I'olls for all the ('ounties
in this Territory it shall be, and is hereby made his duty
to apportion to each ~:ount.r the proportion of said sum of
$7.755.33 1·3, that such county shall pay: Provided, That
said auditor in making snch apportionment, shall apportion
to each count:,' the amount of said sum that shall be in pro
portion to its part of the entire tax of the Terl'itory, for
schools, road, county and Territorial pm'poses. that is to 'Say,
if the as'sessment rolls show that a ('olmty pays onp,pig-hth
or other proportion of the entit'e tax of the Tel'l'itory. then
such county shall be apportioned to p:lY a like part of thl'!
said sum of $7,755.33 1·3. .

Sec. 6. It shall forthwith, upon making such apportion·
ment, be the duty of said Tel'l'itorial auditor to forward to
the auditors of the several countiel>, a certificate of the nmount
that such county is required' to raise. nod it shall thereupon
be the duty of the county auditor to levy and apportion such
amount or tax on the dallor of the taxa ble property of his
county as will be sufficient to liquidate the amount such
oonnty shall have been' required to pay. and to issue a war
rant to the collector, and the said collector shall proceed
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to collect the said tax in cash in the same manner that Ter
ritorial taxes are collected.

Sec. 7. The tax hereby authorized and created shall be
called a governm~nt tax, and shall be paid by the per80ns
collecting the same to the Territorial treasurer immediately
upon its receipt, and the Territorial treasurer is hereby au
thorized to pay ov~r the same to any agent authorized by
the United States government to receive the ~ame, and to
take and file his receipt therefor.

Passed, January 25, 1862.

AN ACT

Relative to Jurisdiction of Civil Causes in the First Judicial
District of Washington Territory.

Be it enacted by the Legislative Assembly of the Territol'7
of Washington:

Section 1. That for the trial of civil causes, the several
courts in the first judicial .district of the Territory of Wash
ington, shall have concurrent and not exclusive jurisdiction
of civil causes arising in any part of said first judicial dis
trict.

Sec. 2. All laws and parts of laws, so far as they con
flict with the provisions of this act, .be and the same are
hereby repealed.

Sec.::l. This act to take effect, and be in force from
and after its passage.

Passed, January 28, 1862.

--~-----

AN ACT

In Relation to the Practice in the District Courts of the
Territory of Washington.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That in all cases of assessm~nt of all right
and interest in and to a mortgage, or any other instrument
of writing, and in any judgment recovered, or to be recov-
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.ered thereon, or either, and judgment shall have been recov
ered in the name of the assignor, execution may issue in the
.name of the assign~, upon his assignment being recorded
in the office of the clerk of the court, in which the judgment
is recovered, and the provisions of this act shall extend tQ
all judgments heretof()re recovered, as well as those her('-
after recovered. ,

Sec. 2. This act to take effect from and after the first
day of April, 1862.

Passed, January 29, 1862.

AN AOr

To Amend an Ad Entitled "An Act Relative to the Sale of
School Lands," Passed January 24, 1861.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That section six of the act to which this act
is amendatory be made to read as follows:

"Sec. 6. The commissioner shall give bonds jointly and
severally in, the penal sum of two thousand dollars, with
two or more good and suffieient sureties to be approved by
the county auditor, for the safe keeping and faithful dis
bursement of all moneys which may come into their hands
from the sales of lands under this act."

Sec. 2. All laws and parts of laws, in conflict with this
act, be and the same are hereby repealed.

Sec. 3. This ad to take effect, and be in force frOID
and after its passage.

Passed, January 29, 1R62.

AN ACT

To Locate and Estahlish a Territorial Road from Union City
on Hood's Canal to the Mouth of the 8atsup River on thE'
Chehalis, or to the County Seat of Chehalis CountJ.

Be It enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That E. W. Perrin, David Shelton, J. L. Mor

row and Hon. B. F. McFadden or any three of them, be,
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and they are hereby constituted a board of commissioners
to view out and locate a Territorial rood, commencing at
Union City on Hood's canal, thence on the most practicable
route to the mouth of the Satsup river, 011 the Chehalis, or
to the county seat of Chehalis county... .. .. .. .. . . .. .

Sec. 3. Said commissioners shall make out a true report
of their proceedings, and cause a certified cOPJ thereof to
be filed with the county auditors of Chehalis and Sawamisb
counties and the secretary of Territory,within sixty days.
from the completion of their labors, and when the report is
so deposited, the said road shall be considered a Territorial
road, and shall be opened and kept in repair as other Terri
torial roads are.

Sec. 4. If from anv ('anse one of more of said f'ommis-•
sioners shall fail to quaIif.Y and act, the remaining members
shall have pow('r to appoint some suitable person or persons
who shall have all the powers granted in this act.

Sec. 5. ~o charge shall be made against either county
for compensation for their services as commissioners.

Aec. 6. This act to take effect from and after its pURRage_
Passed, .January 6, 1862.

XN ACT

To Dissolve the llonds of Matrimony Between J. K. Th<)l'n
dike and Elvira P. Thorndike, His Wife.

Be it enacted by the Legislative Assembly of the Terrlto!'1
of Washington:

Section 1. That the bonds of matrimon.Y heretofore exist
ing between J. K. Thorndike and Elvira P. Thorndike, his
wife, be, and are hereby dissolved.

Sec. 2. This act to take effect from and after its passage_
Passed, January 7, 1862.
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To Dissolve the Bonds of :Matrimony Now Existing Between
Wm.. Legg and Betsy Legg His Wife.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony now existing
between William I:egg and Betsy Legg his wife, be, and the
same are hereby dIssolved.

Sec. 2. This act to take effect and be in force froID
aDd after its passage.

Passed, .January 10, 18G2.

----------

AN ACT

To Dissolve the Bonds of :Matrimony Existing Between GeOl'ge
1. Coopel' and Laura Cooper His 'Vife.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matl'imony existing be
tween George 1. Cooper and Laura Cooper his wife, be, and
they are hereby dissolved.

Sec. 2. The said Laura Cooper is hel'eby restOl'ed to her
maiden name, to wit: I.aul'3 Riggs.

PasJ'\ed, .Tanuary W, lR62.

AN ACT

To Dissolve the Bonds of :Matrimony Between John G. Spal'ks
and His Wife, Rebecca Spal'ks.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That the bonds of matrimony heretofol'e ex

isting between .Tohn G. Sparks. and his wife Rebecca Sparks
be, and the same are hereby dissolved. .

Sec. 2. This act to tal{e effect and be III force from and
after its passage.

Passed, January 11, 1862.
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AN ACT

To Dissolye the Bonds of Matrimony Existing Between George
\Y. ~fadison and Sarah Madison His Wife.

Be It enacted by the Legislative Assembly of the Territor}'
of Washington:

Section 1. That the bonds of matrimony existing between
George "', ~Iadison, and Sarah Madison his wife, be, and the
same are hereby dissohed.

•
Sec. 2. And be it further enaeted, That the said Sal'ah

Madison, be, and she is hel'eby restored to her maiden name
Sal'ah Hughs.

See. 3. This aet to take f'ffect, and be in fOl'ee from
and after its passage.

Passf'd. January 11. 18l.2.•

AN ACT

To DissolYe the Bonds of ~latrimony Hf'retofore Existing
Betwf'en John )leLeod and EmIlIa Hi" ""ife,

Be It enacted by the Legislative Assembly of \.ile Territory
of Washington:

Section 1. The bonds of matrimony heretofore exitsing
between John ~IeLeod and Emma his wife. be, and the same
are hereby dissolved.

•
Sec. 2. This act to take effect, and be in force from

and after its passage.
Passed, January 13, 1862.•

AN ACT

To Dissolve the Bonds of ~Iatrimony Existing Between Henry
E. Bradly and Esther, His Wife.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony heretofore ex·
isting between Henry E. Bradlv and Esther his wife .be,. , ,
and the same are hereby dissolved.

•
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Sec.~. That the care and custody of Toby Bradly, infant
son of saId Henry E. Bradly and his wife be and the same
hereby is assigned to Esther Bradly. "

Sec. 3. Said Esther Bradly shall be allowed to take as
her name hereafter that of Esther Tallentire.

Sec. 4. This act to take effect, and be in force from
and after its passage.

Passed, January 15, 1862.

AN ACT

To Dissolve the Bonds of Matrimony Existil.g Between Phil
ander Cunningham, and Henrietta Cunningham.

Be it enacted by the Legislative ABBembly of the Territory
of Washington:

Section1. That the bond~ of matrimony existing between
Philander Cunningham and Henrietta Cunningham, be, and
the same are herebv dissolved.•

Sec. 2. The said Henrietta Cunningham is hereby restored
to her maiden name, to wit, "Henrietta Redin."

Pa ssed, .Jan lIa ry 16, 1802.

AN ACT

To Dissolve the Bonds of Matrimony Existmg Between Kia
tona Monsona and Catharina Monsona.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That the bonds of matrimony pxisting bej ween

Kiatona Monsona and Catharina Monsona, be, and they at'e
hereby dissolved.

. Sec. 2. This act to take effect and be in force from
and after its passage.

Passed, January 16, 1862.
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A~ ACT

To Dissolve the Bonds of ~i<ltl'imonJ' Existing Between John
Van Bibber and Rhoda R. Van Bibber, His 'Vifl'.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony existing betwe€n
John Van Bibber and Rhoda It Van Bibber his wife, be, and
the same are hereby dissolypd.,

Sec. 2. The said Rhoda B. Van Bibber is hereby granted
the sole eustody and eontrol of her l'hildrPIl. to wit: Francis,
Marion. Emma Theresa, and Edith BellI', also, any heir or
heirs that may be born tIlt' issut' of sud. m<lniag-e.

Passed, ,JauuaI'y Hi, IS(j:!.

AX ACT

To Dissoh'e the Bonds of )Iatrimony Existing Between G. W.
L. Allen and Esther Allen.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimon,r existing between
G. W. L. Allen and Esther Allen be and theJ' aI'e hereb.v dis·
solved.

Sec. 2. The said Esther Allen is hereby restored to her•
maiden name, Esther Paekwood.

Sec. 3. This act to take t'ffect. and be in force from
and after its passage.

Passed, January 17, 1862.

----_._---

AN ACT

To DissolH' the Bonds of )Iatrimony Existing Between E.
Shea and Mary Shea.

Be it enacted by the Legislative Assembly or the TerrItory
of Washington:

Section 1. That the bonds of matrimony existing between
E. Shea, and Mal'Y Shea. be and the same is hereby dissolved

Sec. 2. This act to take effect. and be in force from
and after its passage.

Passed, January 24, 1862.
.-19
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A\' ACT

609

To Locate and Establish a Territorial Road From the Yelm
Prairie, in Thurston County, to a Point on the Natchez
River,'Where the Military Road Leaves the Same.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That William Packwood, James
Longmire, and G. C. Blankenship, be, and they are hereby con·
stituted a board of commissioners, with full power to view and
establish a Territorial road, commencing at a point on the Yelm
Prairie where the county road leaves the same, passing up the
Nesqually river, following the same by the most practicable
route to a p'Oint known as the Three Butes, in the Cascade moun·
tains; then ce by the most direct route to a point on the Natchez
river where the military road leaves the same.

* * * * * *
Sec. 4. And the commissioners aforesaid shall cause a true

report of their proceedings to be made, and a true copy of the
same to be deposited with the county auditors of Thurston and
Pierce counties, and secretary of the Territory, who shall file
aLd preserve the same; after which, said road shall be in every
respect a Territoorial road, and shall be oppned and kept in re
pair as otlher Territorial roads.

Passed January 20, lR59.
* * * * * *

- ..'--

.\X .\<''1'

To Locate a Territorial Road From Skookum Bay to the Head
of Tide 'Waters ori the Ohehalis River.

See. 1. Be it enacted by the Legislative Assembly of the
Territory 'Of Washington, That John Brady, David Shelton, and
Jackson Morrow, or any two of them, be and 'they are hereby
constituted a board of commissioners to view and locate a ter
ritorial road, commencing at Oakland on Skookum Bay, thence
on the most practical route to the head of tide water on the
Chehalis river.

* * * * * *
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Sec. 3. Said commissioners shall cause a true report of the
proceedings, and a cel'tified copy thereof, to be deposited with
the county auditors of Chehalis and Sawamish counties within
sixty days from the meeting of said commissioners.

Sec. 4. No charge for services shall be made by said com
missionprs against either county.

Passpd January 7, 1859.

To Locate a Territorial Road From 'a Point on Hood's Canal, at
or Near A. D. Fisher's Claim, to the nead of Tide-Water on
Chehalis River.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That A. D. Fisher, Ewal Branan, and
James King, be, and are hereby constituted a board of commis
sioners to view and work out a territorial road from some point
OL Hood's Canal, at or near the resi·dence of A. D. Fisher, to the
head of tide-water on Chehalis river.

'* '* '* '* '* '*
Sec 3. Said commissioners shall make out a report, to be

deposited with the clerks of the board ·of county commissioners
of Sawamish and Chehalis counties; and when so deposited,
said road shall be considered as a territorial road to all intents
and purposes, 'and shall be opened and kept in repair in the same
mannel' as other territorial roads are opened and kept in repair.

Sec. 4. Said commissioners shall make no charge or (and)
receive no compensation for their services except by voluntary
contribution.

Passed January 25, 1859.

----.----

AN ACT

To Locate and Establish a Territorial Road From Oakland, in
Sawamish County, via Sherwood's Mills, to Seabeck on
Hood's Canal.

Sec. 1. Be it enacted by the Legisl'ative Assembly of the
Territory of Washington, That 'V. K. Temple, Mr. Sherwood
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(of Sherwood's Mills), and W. B. Sinclair (of Kitsap county), be,
and are hereby constituted a board of county commissioners
with full power to view and locate a territorial road from Oak
land in Sawamish county, via Sherwood's Mills, to Seabeck, on
Hood's Canal.

* * * * * *
Sec. 4. And the aforesaid commissioners shall cause a full

report of their proceedings to be made a certified copy of
which shall be, by said commissioners, deposited with the
county auditors of Kitsap and Sawamish counties, the said
auditors shall file and preserve the same, and after which said
road shall be opened and kept in repair as other territorial roads
are.

Sec. 5. That said commissioners shall receive no payment
for their services except by voluntary subscl'ipUon, and no
charge shall be made against any county in this territory for
viewing, surveying, or locating' said road.

(No date of passage.)

---------

AN ACT

Tv View and Relocate so Much of the Territorial Road Leading
From Cathlamet to the House of Sidney S. Ford, as Lies Be
tween the house of John J. Elliot and the south end of
Boisfort Prairie.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That vVm. S. Jackson, Henry Brewer,
and James Birnie, Jr., be, and are hereby appointed commis
sioners, and authorized to view and relocate so much of the ter
ritorial road leading from Cathlamet, on the Oolumbia river, to
Sidney S. Fords, in Thursvon county, as lies between the house
of John J. Elliot and the south end of Boisfart Prairie.

Sec.:!. Said commissioners, or a majority of them, after
they shall have taken the 'oath of loffice, shall have full author
ity to change and relocate any portion or portions of said ['oad
for the pUi'pose of shortening the distance or impl'oving- the
ground over which the road passes, as they shall deem most for
the public interest.

Sec. 3. ""-hen baid commissioners shall have completed the
discharge of their duties, they shall report to the secretary of
the territory such alterations as they shall have made, and to
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the auditor of each county all alterations made within the limits
of such countv ..'

Sec. 4. If, for any cause, anyone or more of said commis-
sioners shall fail to qualify. or. haYing qualified, shall fail or
cease to act. the acting commissioner or commissioners shall
select and appoint some person 01' persons to fill such vacancy
-and the person so appointed shall have the same powers, and
discharge the same duties, as though he had been Qriginally ap
pointed.

Sec. 5. The said commissioners shall receive no oompensa
tion for their services except by voluntar.v subscription.

Passed January 28, 1859.

- -

AN ACT

To Locate a Territorial Road From Monticello to the Upper
Cascades.

Sec. 1. Be it enacted by the LegislatiYe Assembly of the
Territory of 'Washington, That H. J. G. Maxon, Joseph L. Dur
gan, Joseph Goddard, \V. H. Martin, and Solomon Strong, be,
and are herebv con3tituted a board of commissioners fu view•
and locate a territorial road, commencing at or near Monticello,
so as to connect with the military road; thence on the most prac
ticable route via Vancouver to Daniel Boughfman's land claim
at the upper Cascades.

* * * * * *
Sec. 3. Said commissioners shall cause a true report of

the proceedings, and a certified copy thereof, to be deposited
with the county auditors of CGwlitz, Clark and Skamania, with
in sixty days from the meeting of said commissioners.

Sec. 4. Said commissioners shall receive no compensation
for said services except by voluntary subscription.

Passed January 15, 1859.

AN ACT

Declaring the Road Leading From Fort Simcoe to Fort Dalles a
Territorial Road.

~ec. 1. Be it .enacted by the Legislative Assembly of the
TerrItory of Washmgton, That the road (now used by the mili-
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tary) leading from Fort Simcoe to Fort Dalles, or so llIlIch
thereof as lies in the Territory of Washington, be, and the RHmc
is hereby declared a territorial road.

Passed January 17, 1859.

---

.-\1\ AC'l

Defining the Boundary Line of Pierce County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of- 'Washington, That the boundary line of Pierce
county shall be bounded as follows:

Commencing at a point in the middle of the channel of
Puget Sound opposite the mouth of the Nisqually river; thence
westerly along the middle of the main channel of Puget Sound
to a point opposite Case's Inlet; thence north along the main
channel to the head of said Inlet; thence 'due north to the line
of tQwnship 22 n'orth, range 1 west; thence due east to the mid·
dIe of the channel of Colver's Passage; thence south along the
middle of said passage and the middle of the main channel of
CQmmencement Bay to a point on the 5th standard parallel;
thence due west to the middle >of the channel of White river to
the summit of the mountains of the Nachess pass; thence south
along the summit of said mountains to the head waters of the
Nisqually river; thence westerly along the middle of the main
channel of the Nisqually river t>o the place of beginning.

Sec. 2. All acts 'or parts of acts conflicting with this act
are hereby repealed.

Passed January 29th, 1859.

--------

.\~ .\CT

To Correct and Construe an Act Entitled an Act to Alter the
Boundary Line of \Vhatcom County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section first of the act to which
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this (is) a correction be so oonstrued as to read "the point divid
ing the American and British possessions in the Gulf of Georgia;
thence thriugh the middle of the Canal de Arrow to the Straits
of Juan de Fuca; thence easterly to the place of beginning.

Passed J annar.v 31, lS5fl.

A~ .\ CT

Tc Dissolye the Bonds of Matrimony Existing Between 'Villiam
H. Pullen and His Wife, )laria B. Pullen.

Sec. 1. Be it enacted uy the Legislative Ass~mbly of the
Territory of 'Vashington, That tht' bonds of matrimony hereto
fore existing between W"illiam H. Pullen and his wife, Maria,
B. Pullen, be, and the samt' are, hereby dissolved.

Sec. 2. That the said Maria It Pullen have the sole custody
of her children, Anna Windsor, and James Edward Pullen, un·
til they shall become of age.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed January 11, 1859.

RESOLUTION

•Expressive of the Confidence of This Legislature Concerning
the present Administra tion, and A Iso of the Opinion Which
They Entertain of the Delegate in Congress.

Resolved by the Coundl of 'Vashingt,on Territory, the
House concurring, That this body. as the representatives of the
people thereof, han~ an ahiding and unimpaired confidence in
the integrity, justice and ahili1y of the adminis,tration of Pres
ident BuchanaI!; and that we hf:rebY extend the !!1'atitude of our
cit~ze~s to the departments of "·a~. the Postofflce, and the In
tenor, for t~e ~ble manner in which they have given us to under
stand that It IS theIr detf'rminatiOD to dischar!re their duties,
nationall.y, to the grr-at interests of the U. S. po~sessions. . .
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Resolved, That ,our confidence in the integrity, ability, and
working qualities of Gov. Stevens, the present Delegate in Con
gress for this TerVi,tory, is unimpaired; and that we can con
fidently look forward to his services in Congress for the interests
of these Territories. with pride and pleasure: being assured that
hp will do all that one man can do for the advancement of all the
interests with which that portion of the United States posses
sions are identified.

Passed January 12, 1859.

,-\ N AU'!:

To Provide for a Special Term of the Supreme Court of Wash
ington Territory.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the judges of the supreme court
now in this Territory, be required to hold a special session of the
supreme court on or beJ\ore the first Thursday in February, at
the seat of government.

Sec. 2. That all laws and parts of laws in conflict with this
act, be, and they are herehy sllspended until it may be executed.

Sec. 3. That the Secretary of the Territory be, and he is
hereby required to forward a certified copy of this act by ex
/press to each of the judges of the supreme court now in this
Territory.

Passed January 23d, 1858.

--------

.\~ ACT

T(\ Amend an Act Entitled, "An Act Establishing Probate
Oourts for the Territory of Washington."

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the third section of the act to
which this is an amendment, be amended by striking out the
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words "two hundred," where they occur in said section, and in·
serting in lieu thereof the words one thousand.

Passed February 2d, 1858.

_\~ .\C'1'

To Amend an Act, ".An Act Relating to Justices of the Peace
and Constables, and the Practice Before Justices of the
Peace."

Sec. 1. Be it enaded by the Legislative Assembly of the
Territory of ,Yashingtoll, That the one hundred and seventy
first section of the aforPRuid aet be amended by striking out the
word "thirty," in the last line of said section, and inserting the
word one hundred in lieu thereof.

Passed FebruarY 2d. 1858.•

.\~ ACT

To Amend an Act Entitled An Act Creating the Office and De
fining the Duties of Territorial Auditor.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That it shall be the duty of the Terri·
torial auditor to prepare printed blank forms, suitable for as
sessment rolls for each county, and forward them on or before
the first day of April. in each year, to the auditor of the differ
ent counties, which said rolls shall contain in addition to the
headings now designated by law, headings for statistics.

Passed January 30th, 1858.

AK ACT

To Amend an Act entitled, An Act Relative to Deeds.

Sec. 1. Be it enacted by the Legislative Assembly of the
'l'erritory of Washington, That the 4th section of the act reIat-
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ing to deeds, passed April 28, 1854, be, and the same is hereby
repealed. .

Sec. 2. All deeds and mortgages shall ,be recorded in the
office of the county auditor of the county where the land is situ
ated, and shall be valid as against bona fide purchases from the
date of their filing' or recording in said office; and when so filed
or recorded shall be notice to all the world.

Passed January 27th, 1858.

AN ACT

To Authorize Certain Officers to Take Acknowledgements.

Sec. 1. Be it enacted by the Legislative Assembly of the
TerritQry of vVashington, That the clerks of the district and su
preme courts of this Territory, be, and they are hereby author
ized to take acknowledgements of deeds, and under instruments
of writing under the seals of office.

Sec. 2. That this act be in force from and after its passage.
Passed February 2d, 185R.

0 __ 0._' _

AN ACT

To Amend an Act Relative to Liens of Mechanics and Others,
for Labor and Materials.

-

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section 1 of said act shall be so
amended after the wQrd "dollars," in the last line, that is shall
read: "That all persons furnishing labor, materials or supplies,
to any ship, vessel or boat, shall have and be entitled to a lien
on such ship, vessel or boat, to take effect immediately after
such labor has been performed, or such materials or supplies
have been furnished."

Passed February 3d, 1858.
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A~ ACT

To Relocate the Territorial University.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the Territorial university be,
and the same is hereby located on the Cowlitz Farm Prairie, in
the county of Lewis: Provided, a good and sufficient deed to 160
acres of land, on an eligible part of said prairie, be first executed
to the Territory of ·Washington.

Sec. 2. The proceeds of the two townships of land granted
by an act of Congress, approved July 17th, 1854, for university
purposes, shall be applied for the support and endowment of
said university.

Sec. 3. The act passed .January :?9th. 1855, entitled, "an
act to locate the Territorial university," is hereby repealed.

Passed January 30th, 1858.

AN ACT

To Locate a Territorial Road From Olympia in the Count)' of
Thurston, to Steilac{)om in the County of Pierce.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of ·Washington, That J. M. Swan, S. D. Ruddell of
Thurston county, and ~at. Orr of Pierce, be, and are hereby con
stituted a board of commissioners to view and l'ocate a terri
torial road from Olympia to Steilacoom.

* .. * * • *
Sec. 3. Said commissioners shall cause a true report to be

?eposited with the elerks of the board of county commissioners
In Thurston and Pierce counties, who shall file and preserve t~e
same; and when said report is so deposited with said clerks, smd
road shall be considered as a territorial road to all intents and
purposes, and shall be opened and kept in repair in the same
manner as other Territorial roads are opened and kept in repair.

* * * * • *
Passed February 2d, 1858.
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To View and Locate a Territorial Road From Near the House of
J. C. Cochran to the Military Road Near Joseph Borsts.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That J. C. Cochran and Elkanah Mills,
as viewers, and J. \V. Goodell, as surveyor, be, and they are
hereby constituted a board of commissioners to view and l'Ocate
a territorial road, commencing at the northern end of the lane,
at, or near the house of J. C. Cochran, in Lewis county, on the
road leading from Cowlitz Landing to Olympia; thence on the
most practicable route to. intersect the military road leading
from Fort Steilacoom to Columbia river, at, or near the block·
house on Joseph Borst's land claim, in Thurston county.

* * * * * *
Sec. 3. Said commissioners shall cause a true report of the

proceedings, and a certified copy thereof, to be deposited with
the county auditors of Thurston and Lewis counties, within
sixty days from the meeting of said commissioners.

Sec. 4. N'o charge for services shall be made by said com
missioners against either county.

Passed December 23d, 1857.

AN ACT

T~ Authorize and Lorate a Territorial Road From Grand Mound
PraiJ'ie to Grey's Harbor.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That P. F. Luark, Isaac L. Scamlllons,
and VV. B. D. Newman, be, and are hereby constituted a board
of commissioners to view and locate a Territorial road from
Grand Mound prairie to Grey's harbor.

* 4 * * * *
Sec. 3. Said road shall commence at some point on the

Territorial road leading from Olympia to Monticello or Grand
Mound prairie, and terminate at or near Roundtree's point, on
the south side of Grev's harbor.•
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Sec. 4. Said commissioners shall make out and deposit, or
cause to be deposited with the clerks of the board of county
commissioners of Thurston and Chehalis counties, who shall
file and preserve the saine, and when said report is so deposited
with the clerks, the said road shall be considered a territorial
road according to the laws of this territory, and shall be opened
and kept in repair as other Territorial roads in this Territor)'.

* * * * * *
Passed February 1st, 1858.

AN ACT

Declaring so 'Much of the Military Road Leading From Vancou
ver to Steilacoom as Lies in Thurston County, a Territorial
Road.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territ'ory of Washington, That so much of the military road
leading from Vancouver, in Clarke county, to Fort Steilacoom,
in Pierce county, as lies in the county of Thurston, be, and the
same is hereby declared a Territorial road.

Passed January 20th, 1858.

AN ACT

Declaring so :Much 1.)f the Military Road Leading From Steila
coom to Vancouver as Lies Within the Limits of Lewis
Counrty, a Territorial Road.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That so much of the military road
leading from Steilacoom to Vancouver as lies within the limits
oi Lewis county, be, and the same is hereby declared a territorial
road.
. Sec. 2.. So much 'of the territorial road leading from Olym

pIa to Monticello as lies within the limits of Lewis county, and
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to which the act entitled an act to amend'the act entitled, "an
act to locate a territorial road from Olympia, in Thurston
county, to Monticello, in Cowlitz county," passed March 21,
1854, applies, is hereby vacated.

Passed January 25th, 1858.

---------

AN ACT

To Create ilnd Organize the County of Spokane.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Washington, That all that portion of the county of
Walla 'Valla embraced within the following boundaries, to
wit: Commencing at the mouth of Snake river, following up
said river mid channel to (46th forty-sixth parallel of north
lit titude; thence east along said parallel to the summit of the
Rocky mountains; thence north following said summit to the
(49th) parallel of north latitude; thence west along said parallel
t(, the Columbia river; thence down mid channel of said river
to the place of beginning. The same is hereby constituted and
organized into a separate county, "/10 be known and called "Spo
kane county."

Sec. 2. That said Territory shall compose a county for
civil and milit~ry purposes, and shall be under the same laws,
rules, regulations and restrictions, as all other counties in the
Territory of 'Washington, and entitled to elect the same officers
as other counties ar2 entitled to elect.

Sec. 3. That the county seat of said county, be, and the
same is hereby temporarily located on the land claim of Angus
McLeod.

Sec. 4. That Robert Douglass, John Owen and William
McCreany, be, and the same are hereby appointed a board of
county commissioners; and that Patrick McKenzie, be, and he
is hereby appointed sheriff; and that Lafayette Alexander, be,
and the same is hereby appointed county auditor.

Rec. 5. That the persons hereby constituted officers by the
fourth s,ection of this act, shall, before entering upon the dis
charge of their respective duties, qualify in the same manner
ar.d with like restrictions, as those elected at an annual or gen
eral election.

Passed ,Tanuary 29th, 1858.
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AN ACT

To Define the Southern Boundary Line of Kitsap County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the southern boundary line of
Kitsap county shall commence in the middle of Colver's passage,
at a point opposite the meander post between sections 9 and 16,
(on the west side of Colver's passage,) in township number 22,
north of range 2, east of the Willamette meridian, (being a post
at the foot of a bluff marked S. 9 and 16, T. 22, N. R. 2 E.; also
31.: alder ten inches in diameter marked S. 16, B. T., and a maple
six inches in diameter marked S. 9, B. T.;) thence west on the
north boundary line of sections 16, 17 and 18, to the west bound·
ary of the township; thence west on the north boundary line of
sections 13, 14, 15, 16, 17 and 18, in township 22, north of range
1 east; thence on the north boundary line of sections 13, 14, 15
and 16, to a point due south of the meander post between sec
tions 8 and 9, in township 22, north of range 1, west; 'thence
north between sections 8 and 9, 4 and 5, to the north boundary
line of the township; thence west on the township line to the
middle of the chann~l of Hood's Canal.

Sec. 2. All acts or parts of acts to which this is amend·
atory, are hereby repealed.

Passed Januarv 13th. 1858.
•

AN ACT

Establishing the \Vestern Boundary of Jefferson County.

Sec. 1. Be it enacted by the LeO'islative Assembly of the
Territory of \Vashington, That the nborthwestern boundary of
J(>fferson county in said Territory, shall be as follows: Com.
mencing at the present northwestern corner of the county of
Jefferson; thence westerly along the straits of Fuca to the north
of Protection Island, fu a point opposite the middle of the chan
nel between Protection Island and Diamond Point on the west
of Port Discove~y ba~'; thence fOllowing up the m'iddle of said
channel to a pomt dIrectly east of the mouth of Eagle creek;
thence west to the mouth of Eagle creek; thence one mile west
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from the mouth of said creek; thence south to the summit of the
Olympic range of mountains; thence west to the Pacific ocean.

Passed February 1st, 1858.

A N ACT

To Alter the Boundary Line of Whatcom County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Tt,rritory of Washington, That the boundary lines -of Whatcom
ceunty be established and defined as f,ollows, to-wit: Begin at
the west end of Deception Passage; thence up said passage mid
channel in an easterlv direction to the southern entrance of the•
Swin-a-mish river; tl:!ence due east to the summit of the Cascade
mountains; thence northerly along the summit of said monu
tains to the forty-ninth parallel of north latitude; thence west
along said forty-ninth parallel to the point dividing the Ameri
can and British possessions in the Gulf of Georgia; thence along
said boundat'y line to the straits of Juan de Fuca; thence south
erly to the place of beginning.

Sec. 2. That all acts or parts of acts conflicting with the
first section of this act, be, and the same are hereby repealed.

Passed Ja.nuary 14th, 1858.

•\ X ACT

Tc Dissolve the Bonds of Matrimony Existing Betwem A. L.
Lendingham and .Julia A. Lendingham.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \'rashington, That the bonds of matrimony hereto
fore existing 'between A. L. Lendingham, and his wife, Julia A.
Lendingham, be, and the came are hereby dissolved.

Passed January 25th, 185R
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AN ACT

To Dissolve the Bonds of Matrimony Existing Between Fayette
McMullin and Polly A. McMullin.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the bonds of matrimony hereto
fore existing between Fayette McMullin and Polly A. McMullin,
be, and the same are hereby dissolved.

Passed December 23d, 1857.

--------

AN ACT

Tc Dissolve the Bonds of Matrimony Existing Between Charles
J. Bird and Wheloshbaw Emtuts Bird.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the bonds of matrimony hereto
fore existing between Charles J. Bird and his wife, Wheloshbaw
Emtuts Bird, be, and the same are hereby dissoh-ed.

Passed January 15th, 1858.

----------

HESOLUTIO~

Relati,e to the Time for Election of Territorial Officers.

Reso!ved by the Council of the Territory of Washington,
the House concurring, That the election of Territorial officers
designated by law to be elected on joint ballot of the two houses
of the Legislative Assembly, shall take place on the twenty
seventh da;}" of January, eighteen hundred and fifty-eight.

R~solved by the Council, the House concurring, That the
CouncIl and House of Representatives meet iIi joint session on
the 27th inst., at 11 o'clock, A. M., for tile purpose of electing
one Territorial Printer, one Territorial Treasurer, one Terri-



LAWS OF WASHINGTON (:25

torial Librarian, one Adjutant General Qne Quartermaster and
one Commissary General. '

Passed January 19th, 1858.

--------

RESOLUTION

Relative to Adjournment.

Resolved by the Council, the House concurring, That this
Legislative Assembly adjourn sine die on Thursday, the 4th day
01 February, 1858.

Passed February 4th, 1858.

A~ ACT

Relative to the Terms of the Supreme Court.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the Supreme court shall as·
semble at the capital, and a term be held on the first Monday in
December, in each year, to continue so long as may be required,
and that all laws requiring a term of the Supreme court to be
held at any other time, be repealed.

Passed January 27, 1857.

AN .\CT

To Define the Judicial Districts.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the counties of Walla Walla,
Skamania, Clarke, Cowlitz, Wahkiakum and Pacific shall con
stitute the first judicial district.
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Sec. 2. The counties of Lewis, Thurston, Pierce, Chehalis,
King and Sawamish, shall constitute the second Judicial dis·
trict.

Sec. 3. The counties of Island, 'Whatcom, Clalam, Jeffer·
son and Slaughter, shall constitute the thil'd jndicial district.

Passed January 27, 1857.

------~-

AN ACT

To Confer Civil Jurisdiction on Judges of Probate.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of vVashington, That the probate courts of the several
ceunties of this territorY at their criminal terms, shall have con-

0'

current jurisdidion in all civil causes when the amount in can·
troversv shall not exceed five hundred dollars.

o

Sec. 2. At the terms of the probate court referred to in the
preceding section, all criminal business that may be pendin~

shall first be disposed of, and the court shall then proceed to
hfar and determine such civil causes as may be ready for trial.

Sec. 3. The judges of the prO'bate courts shall receive the
same fees for their services in civil cases as are allowed to jus
tices of the peace fe.r like services, and all laws now in force
regnlating the practice before justices of the peace. and the man·
ner of taking appeals to the district court, shall apply to the
pI;obate courts so far as the same may be applicable. '

Sec. 4. Xothing in this act shall b(' so constl'Ued as to allow
justices of the peace io sit with the probate judgf' in the trial of
civil causes.

Passed January 29, 185;.

---------

AN ACT

TG Amend an Act Entitled, "An Act Rl'speding Executors, Ad
ministrators, and the Distribution of Real and Personal Es
tate.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Yashington, That section ninety-two, of the act to
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which this amendatory, be so amended that it shall read: If the
executor or administrator doubt the correctness of any claim
presented to him, he may enter into an agreement in writing,
with the claimant, to refer the matter in controversy, to some
disinterested person, to be approved by the probate judge. Upon
filing the agreement in the probate court, the court shall enter
a rule, referring the matter in controversy, to the persons so
selected.

Sec. 2. That section ninety-three of the same act, be so
amended that it shall read: The referee shall thereupon pro
ceed to hear and determine the matter, and make his report
thereon to the court in which the rule for his appointment shall
have been entered. The same proceedings shall be had in all
respects, and the referee shall have the same powers and be en
titled the same compensation, as if appointed by the district
court. The court may set aside the report, and proceed to hear
and determine the case. and the judgment of the court shallibe
valid and effectual in all respects.

Sec. 3. That section two hundred and fourteen of the same
act be so amended that it shall read: Such agent shall give
bond to the county in which such estate shall be situated, to he
approved by the probate judge, &c.

Sec. 4. That section two hundred and fifteen of the same
act, be so amended that it shall read: ,Yhen the estate shall
have remained in the hands of the agent unclaimed for one year,
it shall be sold under order of the court, and the p,>oceeds, de·
ducting the expenses of the sale. to be allowed by the court, shall
bl' paid into the county treasury. vVhen the payment is made,
tbe agent shall take triplicate receipts, one of which he shall file
with the county auditor. and another with the probate court:
Provided. that if the said estate be real estate. the court mav

• •
order the sale to be deferred for any period not longer than five
years, and may authorize the agent to lease the same during
such period, and if heirs appear and claim such estate, then it
shall be treated as lands in the hands of an executor or adminis
trator.

Sec. 5. That section two hundred and twenty-six of the
same act, be amended in the third clause, that it shall read:
"If he shall leave no issue, nor father, his estate shall descend
to his mother. and if he shall leave no mother, then his estate
shall descend in equal shares to his brothers and sisters, and to
the children of any deceased brother or sister, by right of repre
sentation. And the pighth clause of the same section shall be so
amended as to read: If the intestate shall leave no kindred, his
estate shall escheat to the countv in which such estate shall be•
situated.
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Sec. 6. That the seventh clause of the two hundred and
forty-fourth section of the act to which this is amendatory, be so
amended that it shall read: If there be no husband, widow, or
ld.ndred of the intestate, the whole shall escheat 'to the county

•
in which the estate shall be situated.

Sec. 7. That whenever, in the opinion of the probate court
of any county, a good and sufficient reason shall be shown, mak
ing it expedient so to do. it shall be lawful for said court, on ap
plication, to transfer any case, pending before it on the settle
ment of any estate. or the accounts of any guardian to the pro
bate court of any other county; and upon making such transfer,
the court making it shall transmit to the said court to which
the case is transferred, the papers and files, and a certified copy
of the proceediD'gs iu the case.

- --

To Regulate the Grantiug of Divorces in Certain Cases.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Vashington, That in all applications to the district
courts of this territory for a divorce where the complaint alleges
tLe continued absence of the defendant for a period of five years
0;' more, the court shall hear the cause without requiring notice
to be given to the adverse party by publication or otherwise.
And if, upon the hearing ,of the cause, it shall be proven to the
satisfaction of the court that the continued absence set forth in
the c()mplaint amounts to wilful abandonment of the complain·
ant, the court shall thereupon grant an order of divorce as in
other cases: Provided. that none of the provisions of this act
shall apply to cases where both parties are known to be res
idents of this territory, or where the complaint shall not have
restded two years in the territory.

Passed Januar.v 24, 1~57.
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AN ACT

Regulating Burying Grounds, and Places of Sepulture.

629

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That any number 'Of individuals, in
any portion of this territory, may associate for the purpose of
pr'ocuring and establishing a burying ground or place of sepul
ture; and, being so associated, they shall, on complying with the
provisions of this action, be a body politic and corporate; may
choose a president and other officers, may enact by-laws for reg
ulating the affairs of such corporation not inconsistent with the
laws of this territory, and compel the observance thereof by
suitable penalties; may sue and be sued, and do all acts neces
sary and proper for the well ordering of the affairs of such cor
poration: Provided, that, before any such association shall be
entitled to the privileges granted in this section, they shall lodge
with the Secretary of this territory a copy of their articles of
association, and shall also cause the same to be recorded in 'the
records 'of the county where such burying ground is situated.

Sec. 2. Whenever any part of such burying ground shall
have been designated and appropriated by the proprietors there
of as the burying place of any particular person or family, the
same shall not be liable to be taken or disposed of by any war
rant or execution, or any tax or debt whatever; nor shall the
same be liable to be sold to satisfy the demands of creditors
whenever the estate of such owner shall be insolvent.

Sec. 3. Each and every county, town or city, shall r.ave
power to provide a hearse and pall for burial of the dead, and to
pl:ocure and bold lands for burying grounds, and to make regu
l<.ti'Ons and fence the same, and to preserve the monuments
erected therein, and to levy and collect the necessary taxes for
that purpose, in the same manner as other taxes are levied and
collected.

Sec. 4. Every person who shall willfully and maliciolH;)y
destroy, mutilate, deface, injure or remove any tomb, monu
ment, gravestone or other structure, placed within any cemetery,
grave yard" or place of public burial, or any fences, railing, or
other work for the protection or ornament of any tomb, monu
ment, gravestone, or other structure aforesaid,or shall wilfully
aLd maliciously destroy, remove, cut. break or injure any tree,
shru'b, or plant, within any cemetery or grave yard, shall be
punished by fine, in any sum not exceeding one hundred dollars.
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Sec. 5. Justices of the peace and judges of probate shall
have cognizance of all offenses violating the provisions of this
act.

Pas-sed January 27th, 1857.

--------

.AN ACT

Relative to Notaries Public.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That notaries public may exercise all
the powers that are conferred upon them by law, or may here
after be conferred upon them, in any county of the judicial dis
trict to which they belong..

Passed January 26, 1857.

._--_.-- ---

AN ACT

To More Specifically Define the Powers and Duties of County
Commissioners in Certain Cases.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of "'ashington, That the board of county commission
ers of the several counties in this territory, shall have no power
to levy a special tax for county purposes, except in the manner
hereinafter provided

Sec. 2. vVhen, in the opinion of the commissioners of any
county, the public good requires a court house, jail, or other
county building, they shall estimate the cost thereof, and submit
the same to the people. of their county at the next annual eleIC
tion, (notice thereof being given at the same time and place as
for other elections,) when, if a majority of the qualified voters
of such county, shall vote in favor of such special tax the com
missioners shall assess and cause to be collected su'ch tax in
the same manner as other COUIIty taxes are collected.
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Sec. 3. Nothing in this a'ct shall be so construed as to pre·
vent the county commi!3sioners of any county from erecting any
sl~ch court house, jail, or other county building, when there is
in the treasury of their county a surplus fund sufficient for the
erection and completion of such county buildings.

Passed January 23rd, 1857.

--------

AN ACT

Additional to an Act to Amend an Act Entitled, "An Act Estab
lishing a Common School System for the Territory of Wash
in!!, con."

Sec. 1. Be it enaded by the Legislative Assembly of the
Territory of Washington, That section 7, chapter 4, of the acts of

.1854, be amended by striking out the seven last words, and so as
to read: "That no school district shall be allowed to draw its ap
portioned county school fund from the treasury, until it shall
raise an amount by tax, or otherwise, in said district, to be ex
pended in payil1g teachers or building school houses in said dis
trict, nor until it shall satisfy the county superintendent that a
school has been kept in the district by a qualified teacher for at
least three months."

Sec. 2. That sectiotl eight, chapter f(mr, of the acts of 1854,
be so amended as to read: "When the clerk of any school dis
trict shall satisfy the county superintendent that any amount
has been raised by tax, or otherwise, in his district, for the sup
port of teachers, or building school houses, and that a school has
actually been kept by a qualified teacher, as provided for in the
preceding section, the superintendent shall issue an order on the
county treasurer in favor of the clerk of such district, fol' an
amount equal to that raised by the disrtrict, if that amonn; of
county school funds be in the treasury to the credit of snch dis
trict."

Sec. 3. School directors may be cumpetent judges of the
qualifications of the teachers in their respective districts, and a
certificate from the board{)f directors of any district sball be
sufficient evidence {)f the qualifications of teachers employed by
them.

Sec. 4. That section nine, chapter four, of the acts of 1855,
be so amended as to read: "Any dis,trict failing to comply with
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the provisions of the preceding sections, for the term of three
years after any apportionment, shall forfeit its apportionment,
and the amount thereof shall be again added to the county
sehool fund, and divided again among all the districts.

Sec. 5. And be it further enacted, That any district, which
has failed to comply with the provisions of the 5th section, chap
ter 4, of the acts of 1854, to which this is amendatory, or any
act, ,or part of acts, \';hall not forfeit their apportionment for the
years 1855 and '56; but the amount to which such delinquent
districts wt>re entitled, shall be set apart as the regular appor
tionment for such districts for the year 1856."

Sec. 6. All acts and parts of acts ;conflicting with the pro
visions of this act, are hereby repealed: Provided, that nothing
in this act shall be so construed as to be in conflict with the pro
visions of section third, of the "act to amend an act entitled,"
'an act esta blishing n common school system for the territory of
Washington,''' passed January 26th, 1855.

Passed Januan 20th, 1857.• •

-- --- ---- ._--

AN ACT

To Create and Organize the County of Slaughter.

Sec. 1. Be it enacted by the Legislative Assembly of the
T~nitory of 'Vashington, That all that portion of the counties
of King and Jefferson embraced within the following bound
a!'ies, to-wit: commencing at a point in the main channel of
Colver's passage, and running west, following the old boundary
line of King to the head of Case's inlet; thence westerly along
said line to the head of Hood's Canal; thence following the
main channel of said canal to junction with Admiralty Inlet;
thence following the main ship 'channel of said inlet to Hi junc
ticln with Colver's passage; thence following the main channel
c f said passage to the point of beginning, is hereby constituted
and organized into a separate countv to 'be known and called
Slaughter county. . ,

Sec. 2. That said territory shall compose a county for
civil and military purposes, and shall be under the same laws,
rilles, regulations and restrictions as all other counties in the
Tl'rritoryof Washington, and entitled to elect the same officers
as other counties are entitled to elect.
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Sec. 3. That the county seat of said county be, and the
same is hereby, temporarily located on G. A. Meig's land claim,
on the bay of Port Madison.

Sec. 4. That Dan. So Howard, G. A. Meigs, and Cyrus
'VaIkeI', be, and the same are hereby, appointed a board of
c(\unty commissioners, and that G. A. Page be, and is hereby,
appointed sheriff, and that Delos Waterman be, and is hereby,
appointed auditor,and that S. B. Hines be, and is hereby ap
pointed assessor, and that So B. Wilson be, and is hereby ap
pointed treasurer, and that Wm. Heebner, \Ym. Renton, M. S.
Drew, be, and they are hereby appointed justices of the peace
iu their respective precincts in and for the county of Slaughter,
who shall continue to hold and discharge the duties of their
rE'i\pective offices until their successors are duly elected and
qnalified.

Sec. 5. That the persons hereby appointt'd officers by the
fourth section of this act, shall; before entering upon the dis
ch&rgeof their respective duties, qualify in the same manner,
and with like restrictions, as those elected at an annual or gen
eml election.

Passed Januarv 16th. 1857.• •

.\ :'\ ..\ CT

Supplementary to an Act to Create and Organize the County of
Slaughter.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the legal YOtel'S of Slaughter
county, at their next annual election, shall decide by ballot, a
name for said county: the name having the highest number of
votes shall be the name of said county, and it shall be the duty
of th~ county auditor to report the name having the highest
number ·of Yotes, to the Secretary <of the Territory at the same
t~me at which he makes return of the other elections.

Passed January 27, 1857.
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AN ACT

To Provide fOI' the Assessing and Collecting of County and Tel"
ritorial Reyenue in Counties Known as Slaughter and Jef
ferson.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That all persons liable to taxation in
the counties known as Slanghter and J efIerson shall, before the
frEt day of July in each year, pay their taxes to the county
t['~asurer.

Passed Januar, 26, 1857.•

----------

A~ .\C'I'

To Legalize the Assessment of Chehalis C-ounty, and Other
Counties.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of "'ashington, That the assessment made by James
II. Whitcomb, in Chehalis county, in the yC'ar eighteen hundred
and fifty-six, though not made at the time required by an act
providing for the collecting county and territorial revenue, shall
not be invalid on that a'ccount, but is hereby legalized.

Sec. 2. The assessment of all counties, but after the time
rl:'1uired by law, are hereby legalized.

Passed January 27th, 1857.

AN ACT

To Locate and Esta'blish a Territorial Road From Olympia, in
Thurston County, to Tide-Water on the Chehalis River, in
Chehalis County.

.Sec. 1. Be it.enacted' by the Legislative Assembly of the
Territory of Washmgton, That Edward W. Austin and John R.
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nixon, of Thurston, and Thomas Metcalf of Chehalis county, be,
and they are hereby, constituted a board of commissioners to
Vl('W and locate a territorial road from the west side of the bay
opposite Ol,ympia, in Thurston county, at a point in range with
4th street, as marked in the town plat of Olympia; thence west
erly keeping the west side of, and as near the base of the Black
river hills as practicable, to an eligible point for a ferry on the
Chehalis River at tide water in Chehalis county and thence
across said river and intersect the road. leading from Mimi
prairie to a point known as Roundtree's Point, on the south
shore or Gray's Harbor.

* * t(- * * *
Sec. 4. And the commissioners aforesaid shall 'cause a re

port of their proceedings to be made, and a true copy of the same
to be deposited with the county auditor of Thurston and Che
l,alis counties, and secretary of the territory, who shall file and
prp~erve the same; after which, said road shall 'be, in every re
spect, a territorial road, and shall be opened and kept in repair
HS other territorial roads.

* * * * * •
Passed January 13th, 1857.

------,--

A~ ACT

To Locate and Establish a territorial Road From Olympia, in
Thurston County, to a Point on the South Shore of Gray's
Harbor, in Chehalis County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That Samuel 'Williams, J. ~. Scom
mons and C. F. Porter, be, and they are hereby, conshtuted a
board of commissioners with full power to view and establish a
territorial road from the west side of the bay opposite the town
of Olympia, and at a point in range with 4th street according to
th.~ plat of said town, in Thurston county; thence westerly the
south side of Black river mountains, and on the nearest and most
practicable route for a road'to a point on the south shore of
Gray's Harbor, known as Roundtree's point, in Chehalis county.

* * • • • *
Sec. 4. And the commissioners aforesaid shall cause a full

report of their proceedings to be made, aeertified copy of which
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shall be, by said commissioners, deposited with the county
auditors of Thurston and Chehalis counties; the said auditors
shall file and preserve the same, and after which, said road shall
be opened and kept in repair as other territorial roads.

Sec. 5. That said commissiollPrs shaH receive no payment
f(tr their sen"ices except by ,olulltary subscription; and no
charge shall be made a~ainst any eDunty in this territory for
viewing, surveying, or locating said road.

---------

"Declaring the Line Surveyed and Marked by J. ·W. Goodell, J.
A:lI.tell, and David F. Byles, March, 1855, a T('rritorial Road."

Sec. 1. Be it enacted by the Legislath"e Assembly of the
Tf'rritory of ""ashington, That the line sun"eyed, marked out,
and reported to the county commissioners in ~larch, 1855, -by
J. "'iV. GoodeH, J. Axtell, and David F. Byles, acting as ,iewers,
appointed by the county commissioners of Thurston county,
Fhich line exteuds from the south line of J. W. Goodell's land
claim, to the dwelling house ()f Dadd Kindred, in Thurston
county, be, and the same is hereby, declared a territorial road:
Provided. nothing in this nct shaH affect any other road which
has been lucated b, 13w.

•
This act to take effect and -be in force from and after its

passage.
Passed January 27th, 1857.

.-\ ~ .\ err

To View and Locate a Territorial Road From the House of L. H.
Davis, in Lewis County, to the Town of Olympia, in Thurs
ton County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That Henry Miles and L. H. Davis, of
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Lewis county, and William Cooper, Charles Van WQrmer, and
Bidney S. Ford, Sen.• of Thurston county, be, and they are here
by constituted a board of commissioners, with full power and
authority, and it is hC)'tby made their duty to review and re-IQ
cate so much of the Territorial road leading from Olympia to
Monticello as lies between L. H. Davis' dwelling house, in Lewis
county, and J. 1V. Goodell's dwelling house in Thurston county j

ani! also to view and locate a territorial road from the said
Goodell's dwelling house, thence on the most direct and prac
t:calJle route to the town of Olympia, in the county of Th;Jrston:
Provided, nothing contained in this act shall, in any manner,
afl'ect the location of that part of the territorial road l.ring be
tween Olympia and J. "W. Goodell's dwelling house, in Thurston
coanty, also, between said Goodell's and L. H. Davi~' in Lewis
county, as at present established and located by law.

* * * * * *
Sec. 3. Said board of commissioners shall have authority

to adjourn from time to time, and from place to place to place.
and to fill any and all vacancies which may happen in their
bORI'd, and shall cause a true report to be made of their pro
ceedings, a copy of which to 'be deposited by said commissioners

, with the countv auditor of the counties in which said road is•
situated or located, and by such auditors to be filed and pre-
s~rved.

* • • • • *
Passed January 2'8. 1857.

-- ------

A:;\ A c'r

Helative to the Territorial Road Leading From Cathlamet to
the house of Sidney ~. Ford, and to Provide for the Re-Lo
cation of Certain Parts Thereof.

Sec. 1. Be it enacted 'by the Legislative Assembly of the
Territory Qf 'Washington, That Thompson Dray, James Birnie,
jr. and Charles McCall, of the county of Wahkiakum, be, and
th~y are hereby. appointed commissioners, and authorized to re
locate any portion of Sf.;.} road SQuth of the north end of the
Bois Fort prairie.

Sec. 2. Raid commissioners, or a majority of thl'ID, after
~'hEV shall have taken the oath of office, shall have full authority
• •
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to change and re-Iocate any portion or portions of said road, for
the purpose of shortening the distance, or improving the ground
oYer which the road passes, as they shall deem most for the pub
lic interest.

Sec. 8. \Vhen said commissioners shall have completed the
discharge of their duties, they shall report to the Secretary of
the Territory such alterations as they shall have made, and to
the auditor of each county all alterations made within the limits
of such county.

* * • * * *
Sec. 5. Thib act ~haJl con tillue in force until the first d:1J

of March. 1858.
Sec. 6. The said tommissioners shall receive no cOmpeO:'id

tion for their services, except by voluntary subscription.
Passt'J January 7th. 1857.

\ Y .' t "I'..::L.L" _L V

To Review foiO Much of the Territorial Hoad Leading From Cath
lamet to the House of Hidlley ::S. Ford, as Lies Betwe~n L.
II. Davb:' and Thoma:'! :Ford'8 Dwelling House, in V~wis

County.

Sec. 1. He it enacted by the Legislative Assembly of the
'1\:'1'ritory of Washington, That L. H. Davis, Charles Spinning,
und H. A. Judson, as viewers, and Henry N. Stearns, as sur
v::yor, be, and they are hereb.)', (:onstituted a board of commis·
s~oners to review so much of tbe territorial read leading fnlm
Cathlamet, on the Colombia dver, to Sidney S. Ford's, in ThuCil'
tfm countv, :'is lie." between 1.. H. Dads' and Thomas Ford's.' ,

dwelling house.
* * * * * •

Sec. 8.8ald commissiuners and surveyor are hereby au
thQrized and empowered, if they should deem it of public bene
fit, to di"contlnne any portion of ",lid r03d within the" limits
oJ bove op!'H'l'ibetl, and proceed to view and locate so much tbere
of of sah'! road lying within the limits aforesaid, as in their
0J.inion, }lUblic good ma~' require.

Sec. 4. ;;;aid ('olllmissioners shall cause a true report of
their procef~din;.::s. ane] a cyrtified (,l'll)' thereof, to be deposited
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'with th ~ (lJurty auditor of Lewis county within ~ix:t.r days
:trom the m£)pting of said l:ommissioners.

Sec. 5. No charge for services shall be made by said
viewers or surveyor, against the county of Lewis.

Passed December 13th, 1856.

--

AX ACT

To Re-Locate so Much of the Territorial Road as Lies Between
Baker's Bay and the Pacific Coast.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Vashington, That G. T. Eastel."brooks, Richard
Carruthers, and E. G. Loomis, be, and they are hereby, appoint
ed a board of commissioners to re-Iocate so much of the terri
torial road as lies between Baker's Bay and the Pacific coast,
it! Pacific county.

* * • * * *
Sec. 3. Said commissioners shall cause a true report to be

made and a certified copy of the same to be deposited with the
clerk of the board of commissioners of Pacific county, who shall
file and preserve the same, and when said report is so deposited
as aforesaid, said road (shall) be to all intents and purposes. a
t(·rr·itorial road, and shall be opened and kept in repair as other
t~rritorial roads.

Sec. 4. Said commissioners shall receive no pa.vment for
tlwir services. except by voluntary contribution, and no charge
shall be made against Pacific county for services for running,
sllrveying, or locating said road.

Passed .Tannary 27th, 1857.

AN ACl'

To Locate a territorial Road on the East Side of the Cowlitz
River.

Sec. 1. Be it ~nactedi by the Legislative Assembly of the
Territory of Washington, That the county road on the east side



640 LA"'S OF WASHINGTON

of the Cowlitz river, beginning at crossing of Coweman river, in
Cowlitz county, and extending to the Eden Prairie, in Lewis
county, be, and the sallle is hereby, declared a territorial road.

Sec. 2. And be it further enacted, That, where said road
if> not yet opened, the super,isor or supervisors shall have power
to change saill territorial road to the place they may think best.

Passed January 23d, 1857.

•
' • T , roT
'" .'" , j

'1'0 Repeal the Laws of Oregon Territory, Now in Force in
Washington Territory.

Sec. 1. Be it enacted by the Legislative Assembly of the
T€'rritory of Washington, That all laws. heretofore in force in
this Territory, by virtue of any legislation of the Territory of
Oregon, be, and the same are hereby, repealed: Provided, That
nothing in this act shall be so construed as to change the county
scat, or county linps. established by said laws of Oregon, or to
render invalid any proceeding commenced under and by virtue
of said laws: And provided, further, That the common law, in
all civil cases, except where otherwise provided by law, shall be
iu force.

Sec. 2. This act to take effect and be in force from and
after its passage.

Passed January 31, 1856.

A~ ACT

To Amend "An Act, to Regulate the Practice and Proceeding
in Civil Actions."

~ec. 1. Be it enacted by the Legislative Assembly of the
Tl'rrltory of Washington, That the three hundred and twenty
tllird section of the civil practice, be so amended as to read as
follows:
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Sec. 323. The deposition of a witness out of the Territory,
shall be taken upon a commission issued by the clerk, under the
seal 'of the court, upon an order of the court, a judge thereof, or
any judge of the supreme court; which order may be made on
the application of either party, upon giving to the ad
verse party or his attorney, ten days previous notice,
in writing, together with a copy of the interrogatories
intended to be put to such witness. It shall be issued to a per
son or persons, not exceeding three in number, agreed upon by
the parties,or their attorneys; or, of they do not agree, to any
jlldge, justice of the peace, notary public, or other competent
person selected by the court or judge granting the order for the

• • •C(,mmlSSlOn.
Sec. 2. This act shall take effect from and after its pas

sage.
Passed January 28, 1856.

-----" ---.

AI' A(Yl'

To Define the Time of Holding the ~upreme Court of the Terri
tory of ·Washington.

Sec. 1. Be it enacted by the Legislative Assembly of the
TC'rritory of Washington, That the session of the supreme court
shall be holden at the seat of gevernment, on the first Monday
in AUKust, in each year.

Sec. 2. This act to take effect and 'be in force from and
after its passage.

Passed .January 30, 1856.

AN ACT

Te, Amend an Act, Entitled "An Act, Creating the Board of
County Commissioners, and Defining Their Duties."

Sec.!. Be it enacted by the Legislative Assembly of the
Territory of Washington, That so much of the sixth section of
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tiJe act to which this is amendatory, as requires the sheriff of
the county, by himself or his deputy, to attend the sessions of
the board of county commissioners and execute their orders, be,
and the same is hereby, repealed.

Sec. 2. If the county commissioners during their sessions
shall require the service of any order or process, they may ap
point a person specially for this purpose, who shall receive the
l!lume compensation for his sen'ices as is now paid to the sheriff
of the county, in similar cases.

Sec. 3. The announcement, by public outcry, of the con
\(>ning and adjourning of the sessions of the board of county
commissioners, except by a commissioner or the auditor, for the
convenience of the board, and not chargeable as an expense to
the county, is hereby prohibited.

Sec. 4. This act to tak(' effect and be in force from and
after its passage.

Passed January 24, 1856.

AN AC'.r

To Define the Place of Holding the United States District Court,
for Pacific County.

Sec. 1. Be it enacted by the Legislative Assem'bly of the
Territory of Washington, That the term of the United States
dil;,trict court, within and for the county of Pacific, shall be held
at Oysterville, in said county.

Sec. 2. All laws, and parts of laws, in conflict with the pro·
visions of this act, be, and the same are hereby, repealed.

Sec. 3. This act to take effect from and after its passage.
Passed January 28, 1856.

--- ._--

.-\.~ ACT

TI) Continue the Territorial Road From "Pacific City to the Nar
Cota Landing, on Shoalwater Bay."

Sec. 1. Be it enacted by the Legislative Assem'bly of the
Territory of Washington, That I. A, Clark, John Briscoe, and
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Thomas Crellin, be, and they are hereby, constituted a board of
commissioners, to locate a continuation of the territorial road
"leading from James D. Holman's at Pacific City, in Pacific
county, to connect, by ferry, at the Narcota Landing, on Shoal
water Bay, with the territorial road from Olympia to Shoal·
water Bay," from the :Narcota Landing aforesaid, to Oyster·
ville, in said county.

* * * * * *
Sec. 3. Said commissioners shall cause a true report to be

made, and a certified copy of the same to be deposited with the
clE'l'k of the board of county commissioners of said county, who
shall file and preserve the same; and when said report is so de
posited, as aforesaid, said road shall be, to all intents and pur
poses, a territorial road, and shall be opened and kept in repair
as other territorial roads.

* * * * * *
Sec. 6. This act to take effect and be in force from and

after its passage.
Passed January 28, 1856.

AN ACT

'}'o Change the Kame of Bruceville, on Shoalwater Bay, to That
of Bruceport.

Sec. 1. Be it enacted by the Legislative Assembly of the
'l'('rritory of \Vashington, That the name of the town on Shoal
water Bay, in \Vashington Territory, known as Bruceville, be,
and the same is hereby changed; and said town shall hereafter
be known and called by the name of Bruceport.

Sec. 2. This act to take effect from and after its passage.
Passed January 3, 1856.

XK ACT

For the Relief of the County of Skamania.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the official acts of Henry Shep·
ard, as county assessor for the county of Skamania, for the year
1854, be, and the same are hereby, declared legal.

Sec. 2. That if any person shall have been assessed for
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more than he, at the time, possessed of taxable property within
said county, such person may make a statement, on oath, before
the sheriff of said county, when he shall collect said taxes, that
he was so assessed, which statement shall by said officer be
tnken as correct. And it shall be the dut~· of said officer, when
said year, to decrease the tax against such person in the same
proportion.

Sec. 3. The sheriff of said county who may collect said tax,
i~. for the purpose mentioned in the foregoing section, hereby
authorized to administel' oaths.

Sec. 4. This act to take effect and be in force from and
after its passage.

Passed January 31, 1856.

AN ACT

DissolYing the Bonds of Matrimony Existing Between Lewis
Ensign and Susan B. Ensign.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of vVashington, That the bonds of matrimony, hereto
f,lre existing between Lewis Ensign and Susan B. Ensign, be,
and the same are hereby, dissolved.

Sec. 2. This act to take effect and be in force from and
after its passage.

Passed January 26, 1856.

AN ACT

'1'0 Dissolye the Bonds of ::\Iatrimol1Y Existing Between Law·
renee :M. Pooler and Catharine Pooler.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington. That the bonds of matrimony, hereto
~or.e existing between Lawrence M. Pooler and his wife, Cather
me Pooler, be, and the same are hereby, dissolved.
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Sec. 2. That the said Catherine Pooler have the sole cus
tody of her child, Thomas Lawrence Pooler, until he shall be
come of age.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed January 3, 1856.

----'----

AN .\CT

To Dissolve the Bonds of Matrimony Existing Between Thomas
Canbe and :Naomi Canbe.

Sec. 1. Be it enacted by the Legislative Assembly of the
• •

Territory of 'Washington, That the bonds of matrimony, hereto-
fore existing <between Thomas Canbe and his wife, Naomi Can
be, be, and the same are hereby, dissolved.

Passed December 21) 1855.

. -----

An Act to Provide for the Selection of the Place for the Loca
tion of the Seat of Government of the Territory of 'Wash
ington.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territ{)ry of \Yashington, That the seat of Government of this
Territory be, and hereb,}' is established and located on a certain
piece or parcel of land on the land claim of Edmund Sylvester,
in the county of Thurston, in section twenty-three, township
eighteen north, range two west, containing ten acres, and m{)re
particularly described as follows: Commencing at a point
south twenty-four degrees, twenty-three minutes west, nine
teen, and two one-hundredths chains from the northwest corner
of Main and Union streets, in the town of Ol,}'mpia thence south
seven and Jifty-one one-hundredths chains; thence west eight
and fifty-eight hundredths chains; thence north, forty-seven de
grees; west one and seventy-three hundredths chains; thence
north forty-eight degrees thirty minutes west, one and sixty
one hundredths chains; thence north sixty-five degrees; west
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one and ninety-three hundredths chains; thence north thirty
three degrees thirty minutes west, two and eighty hundredths
chains; thence north thirty-eight degrees west, one and seven
teen hundredths chains; thence north, forty-five degrees west,
one and eighty-senn hundredths chains; thence east sixteen
and four hundredths chains, to place of beginning.

Sec. 2. This act to take effect and be in force fifteen days
after its passage; Pr(wided, That within that time the present
owners or claimants gh-e a deed of release for the above de
sedbed ten acres of land to the territory of Washington without
expense to said territory, which shall be deenwd satisfactory
by a joint committee to be appointed by both branches of the
Legislath'e Assembly to examine and receive the same.

Passed JanuarY 9, 1855.• •

-- ------_.

An Act Supplementar.r to, and Explanatory of an Act Entitled,
"An Act to Provide for the Selection of the Place for the
Location of the Seat of Govemment of the TerritorJ- of
VI'ashington. "

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of VI'ashington, That so much of said act to which
this is a supplement Ulo3 makes its going into effect within fifteen
days after its passage, be, and the same is hereby repealed; and
the said law is hereby now declared to be in full force and effect.

Sec. 2. Be it enacted, that the quit-claim deeds of Edmund
Sylvester and wife, and of Lumon H. Calkins quitclaiming and
assigning to the Territor'y of 'Washington all their right, title
and interest of, in, and to, the said parcel of land mentioned in
said bill to which this is supplemental, and the bond- of Calvin
H. Hale and others to the Tenitory of 'Washington, and that
the Governor be instructed to take possession of the said ten
acres of land and hold possession thereof for the use, benefit
and behoof of the Territory of Washington, in accordance
with the first section of the act to which this is a sup
plement; And, provided, that no improvements shall be com
menced on that portion of said parcel of land claimed by Lumon
H. Calkins until the condition of the bond of Calvin H. Hale and
others has been fully complied with.

Sec. 3. This act to take effect and be in force froID and
after its passage. '

Passed January 29, 1855.
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An Act to Locate the Territorial University.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the University shall be, and
hereby is located and established at Seattle in thl: county of
King; and there is hereby located and estaiblished a branch of
said university on Boisf.ort Plains, in Lewis county, to be placed
upon the same footing with respect to funds and all other mat
ters as the university located at Seattle, in King county.

Sec. 2. The two townships of land granh'd by act of con
gress of July seventeenth, 1854, f.or the j,mpport of universities,
be and the same is hereby equally divided bt'tween the univer
sity located at Seattle, in King county, and the branch of said
university located at Boisfort Plains, in Lewis county.

Sec. 3. One township of tb~ foregoing grant of land for
university purposes is hereby set apart f.or the support and t'n
dowment of the university located at SeattlP. in King ("ounty,
and the other township is hereby set apart for the support and
endowment of the branch of said university loeated at Bnisfort

•
Plains. in Lewis countv.

• •
Passed .Januarv 26, 1855.• •

An Act to ProYide for the Selection and Location of two Town
ships of land to aid in the Estahlishment of a rnirNsity.

Sec. 1. Be it enacted by the Legislative Assembly of the
THritory of 'Washington, That the county superintendents of
common schools throughout the territory be. and the same are
hereby constituted a board of commissioners to select and l{)
cate two townships of land for university purposes in accord
aliCe with the provisions of the act {)f congress donating the said
number of townships to Washington Territory for university
purpose!'; Provided, that the counties of Cowlitz, Lewis and
"WhatcoPl be excepted from the operations of this section. and
that Nathaniel Ostrander [be the commissioner for Cowlitz
county. Thompson Newlin for Lewis county, and R. V. Peabody
for vVhatcom.

Sec. 2. And said commissioners may proceed, as ~oon as in
their opinion good selections can be made, to select Bnd l{)cate
said lands; Provided. That no commissioner shall select more
than two sections before the next annual session {)f the Legis
lature and thev shall inform the proper officer or offirers of the, .
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land office of the precise tract or tracts, so selected or located.
Sec. 3. Said commissioners shall report and present a

schedule of the sections or tracts selected by them anll approved
by the proper officer or officers in the land office, to the Legis
hltive Assembly at any session t!!ereof.

Sec. 4. Each of said commissioners shall be allowed out of
the treasury of the Territory from moneys not otherwise appro
priated, three dollars for each and eyery day actually employed
in performance of the duties of his office.

Sec. 5. ,!,his act to take ett'ect from and after its passage.
Passed JanuarY :n. 1855.•• •

An Act to Locate the Penitentiary of the Territory of Washing
ton.

Sec.!. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the Penitentiary for the Terri
tNy of 'Washington, be and ;<; hereby established and located at
or near the county seat of Clark countv, in said territorv.. ~. ~

Sec. 2. This act to take effect, and be in force six months
after its passage; Provided, that before that time, the owners
or claimants of the land which shall be selected as the site for
the penitentiary, if not on unclaimed land, shall give a deed of
release to the Territory of vYashington without expense to the
'l'erritor~" for ten acres of land, of which the sitP selected for
the building shall be the center, which deed shall be made satis
fHctory to the commissioners or others, who may be appointed
by the Legisla tiye .Assem l)l~- to select the site for the peniten
ti::n-.

•
Passed January 11. 18!'i5.

•

.- .~_._ .. _-

An Act Amendatory to an Act Entitled, "An Act Relating to
Justices of the Peacp and (jonst&oles and the Practice Be-
fore Justices of the Peace." ,

Sec.!. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section twenty-three of the act
above referred to, be so amended as to read after the word "pro-
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c{pdings," "and shall, in all cases, have power to issue writs of
attachment upon goods, chattels, moneys and effects, where the
amount does not exceed one hundred dollars."

Sec. 2. This act to take effect. and be in force from and
aft er its passage. .

Passed February 1st, 1855.

-----------

An Act to Amend an Act Entitled, "An Act Establishing 11

Common School System for the Territory of Washington.

Sec. 1. Be it enacted b~- the Legislative Assembly of the
Territory of 'Washington, That it shall be the duty of the county
auditor of each county to report to the county spuerintendent of
common schools, at least twenty days before the first Friday in
Novembel' of each year, the amount of school tax levied in their
re/;pective counties for that year; and that it be the duty of the
clerk of the district court, at the close of every term thereof, to
report to the superintendent the amount of fines imposed dur
ing said term of court ; and that it be the duty of all justices of
the peace to report to the superintendent. at least twenty days
before the first Fridav in November of each veal', the amollnt

~. . .
of fines imposed and collected by them for the past year.

Sec. 2. It shall not be lawful for any county treasurel' to
~ 0"

rrceive county orders in payment for county school tax. nor to
payout any school money on county orders.

Sec. 3. Districts ha ving less than twelve scholars between
the ages of four and twenty-one years, and which, in the opinion
of the directors are not able to support a school, may by organ
i",ed and reporting to the superintendent according to law. dra VI'

their proportion of the school money without being required to
comply with the provisions of the school law any further than
the said organization and report is concerned. And in such dis
tricts three legal voters shall constitute a quorum to do 'busi
ness; and it shall be the duty of the clerk of such districts to let
out all county school funds so received at interest. for the USf' of,

the district" on good security until such tilnt' as it may hp re
quired for school purposes in said dish-ict. The clerk of tlw dis
trict and his securities shall also be responsible for such mon<:'y:
Provided, that if the term of three years shall elapse lwfore such
weak districts shall have at least three months school. such dis
tricts shall not be entitled to any apportionment of tlw ('ounty
school funds after the expjration of the said three years, until
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they shall have complied with the law in the same manner as
regularly organized dictricts are required to do.

Sec. 4. It shall be the duty of the county superintendent
to be at the county seat on the third Friday of May and Novem·
bel' of each year, for the purpose of examining teachers, and he
shall giYe ten days notice of the same by posting up hand bills
0" otherwise; and all teachers examined on different days shall
pay to the superintendent the sum of one dollar.

Sec. 5. It shall be the duty of the superintendent to be at
the county seat on the third Saturday of May and November of
each year, for the purpose of making any alterations desired in
districts; and said superintendent shall give ten days public
notice of the same, as provided in section four. And any district
applying on different days for the transaction of such business,
shall pay the superintendent a reasonable compensation for hiB
trouble, not exceeding the sum of two dollars.

Sec. 6. It shall be the duty of the superintendent to district
the whole county so that every resident of the county shall be
included in some district.

Sec. 7. That section eight, under title "miscellaneous pro
visions of the s'chool law, be amended by adding, after the word
teachers in the second line of said section, "and building school
h "ouses..

Passed January 26. 1855.• •

------_._-

An Act to Amend an Act Entitled, "An Act Establishing Prob·
bate courts for the Territory of Washington," Passed April
14th, 1854.

~ec. 1. Be it enacted by the Legislative Assembly of the
TerrItory of Washington, That the first section of said act be so
amended as to read at its commencement, "That there shall be
elected at the first general election and every three years there'
after."

Sec. 2. That the seventeenth section of said act be hereby
:epealed, and that it is hereby made the duty of the probate
Judge to perform all the duties heretofore required to be per
formed by his clerk, for which he shall be entitled to receive the
same fees as the clerk would be entitled to by law.

Sec. 3. That all acts or parts of acts conflicting with the
provisions of this act be and the same are hereby repealed.
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Sec. 4. This act to take effect and be in force from and
after its passage.

Passed January -, 1855.

An Act Amendatory to an Act Entitled, "An Act Relating to
Justices of the Peace and Constables, and the Practice Be
fore Justices of the Peace, Passed April 28th, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section twenty-three of the act
above referred to, be so amended as to read after the word "pro
credings," and shall in all cases have power to issue writs of at
tachment upon goods, chattels, moneys and effects, where the
amount does not exceed one hundred dollars.

Sec. 2. This act to take effect and be in force from and
afte its passage.

Passed February 1, 1855.

-------- -

An Act to Amend an Act Entitled, "An Act to Define the Ju
dicial Districts of Washington Territory."

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of ~Washington, That Chehalis county is hereby de
tached from the second judicial district, and attached to the
first judicial district for judicial purposes.

Sec. 2. And it is hereby made the duty of <the judge of the
first judicial district, to hold courts regularly in the said county
of Chehalis, on the Mondav after he holds courts in Pacific

~ .
county.

Sec. 3. All existing laws in conflict with the provisions
of this act, are hereby repealed.

Passed Februarv 1, 1855... ,

----_.---

An Act to Amend an Act, Entitled "An Act to Regulate Mar·
riage," Passed April 20th, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of vVashington, That all marriages hereafter solemn·
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ized in this Territory, where one of the parties to such mar
riage shall be a white person, and the :other possessed of one
fourth or more of negro blood, or more than one-half Indian
blood, are hei'eby declared void.

Sec. 2. That if any judge, justice, clergyman, or other
person shall, after the passage of this act, solemnize marriage
contrary to the provisions of this act, the person so offending
shall forfeit and pay for every such offence nQt less than fifty,
nor more than five hundred dollars, to the county where such
offence is committed, to be applied to the use of CQmmon
schQols.

Sec 3. All laws conflicting with the provisions of this act,
are hereby repealed: Provided, That nothing in this act shali
be so construe.d as to prevent any parties from being united in
marriage, who may be lhing together at the time of the pas
sage of this act.

Sec. 4. This act to be in force from and after its passage.
Passed January 2f1, 1855.

An Act to Amend an Act, Entitled "An Act to Provide for the
Assessing and Collecting County and Territorial Revenue,"
Passed April 29th, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section fourteen, of said act to
which this is an amendment, be SQ 'amended, that the time for
paying the county treasurer shall be extended, so ail to read,
that all persons lia'ble to taxation shall, 'before the first day of
November, in each year, pay their taxes to the county treas
urer.

Sec. 2. That so much of said section fourteen as this act
is intended to amend, inconsistent herewith, 'be, and is hereby
repealed.

Sec. 3. This act to take effect and be in force from and
after its passage.

P.assed Decembel' 15, 1854.
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An Act to Amend an Act, Entitled "An Act to Authorize and
Regulate the Erection of Wharves."

Sec. 1. Whenever any person or persons shall be desirous
of erecting a wharf, at the terminus of any street, in any town
or city in this Territory, he or they may apply to the county
commissioners of the proper county, who, if they are satisfied
that the public convenience requires said wharf, may author
izf' the same to be erected and kept in repair, for any length of
time not exceeding ten years.

Passed January 23, 1855.

An Act to Amend an Act, Entitled "An Act to Create Cowlitz
County and Define Its Boundaries."

Sec. 1. Be it enacted by the Legislative Assembly of the
T('rritory of Washington, That all that part of said act defin
ing the northern boundary of Oowlitz county be repealed, and
that the eastern bounarv line be extended north till it inter-

• •
sects the northeast corner of township number ten, north,
range, one east; thence west along the north line of town ten, till
it arrives at a point due north of the second section line west of
the west line of Alexander Abernethv's l-and claim ,on the 00-•
lumbia river: thence south to the Columbia river.

Passed January 26, 1855.

---------

An Act to Assign the District Judges of 'Washington Territory
to Their Respective Districts.

Sec. 1. Be it enacted by the Legislative Assembly of the
'l'erritory of Washington, That Hon. O. B. McFadden be, and is
herelby, assigned to the first district, and to reside therein. That
H(m. Edward Lander, chief justice, be, and is hereby, assigned
to the second district, and to reside therein. That Hon F. A.
Chenweth be, and is hereby, assigned to the third district, and
to reside therein.

Sec. 2. That all acts, and parts of acts, conflicting with,
or contraditory to this act, are hereby repealed.
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Sec. 3. This act to take effect and be in force from and
after its passage.

Passed Januar:r 25, 1855.

An Act to Amend an Act, "To Defiine the Northern Boundary
of Clarke ('.JOunty."

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Washington, That the northern boundary line of
Clarke county be so changed as to make it on the township
line, between town ten and eleven north, and that the east and
west boundary lines be so extended as to meet it, an~·thing in
the act to which this is amendatory to the contrary. notwith
standing.

Passed February 1. 1855.

An Act to Amend an Act, Entitled "An Act to Organize the
County of Pierce," Passed the Legislative Assembly of the
Territory of Oregon, December 22d, 1852.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Washington, That the boundary lines of Pierce
county be, and the same are hereby, defined and established as
follows: Commencing at the middle of the mouth of the main
channel of the Nisqually River; thence north along thf' main
channel of Puget Sound, 'between Anderson's Island and the
main land, ',0 the head of Case's Inlet; thence due east to the
middle of the west channel of the passage 'between Vashon's
Island and the main land; thence south along said channel to
a point opposite to Point Defiance; thence east from the point
last aforesaid, up the middle of Commeneement Bay, to the
mouth of the main channel of the River Puyallup; thf'ncf' east·
erly to the head of Stuck River; thence due east to the middle
of the main channel of White River; thence up the middle of
the main channel of said river to the head of the same; thence
due east to the summit of the Cascade range of mountains;
thence south along the summit of s-aid range of mountains to a
parallel of latitude passing through the mouth of Michael's
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Fork of the Nisqually River; thence down alonU' the middle of
the main channel of said river, to the place of b~ginning.

Sec. 2. All existing laws in conflict with the provisions {If
this act, are hereby repealed.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed J'anuary 25, 1855.

------

An Act to Change the Name of the County Seat of Clarke
County.

Sec. 1. Be it enacted by the Legislative Assembly of thE'
Territory of Washington,; That the name of the county seat of
Clarke county, be, and the same is hereby changed from that
of Columbia city to Vancouver.

Sec. 2. This act to take effect from and after its passage.
Passed January 26, 1855.

An Act to Legalize the Assessment of Oowlitz and Other Coun
ties.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the 'assessment made hy
Thomas Roe, in Cowlitz county, in the year eighteen hundred
and fifty-four, though not made at the time required by an act
t{, provide for the collecting of county and territorial reVPlJue,
shall not be invalid on that account, but is hereby legaliz{·d.

Sec. 2. The assessment of all counties properly made, but
after the time required by law, are hereby legalized.

Passed January 26, 1855.
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An Act to Amend an Act Entitled, "An Act to Locate a Terri
torial Road From Steilacoom, in Pierce County, to Seattle,
in King County." Passed March 13th, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That so much of said act as appoints
Hugh Patterson, C. D. Boron and E. A. Clark, commissioners
of said road, be, and the same is hereby repealed and that Wil·
lis Boatman, F. A. McCarty, Joseph Foster and Wrn. A. Bran
nan, be, and the same are hereby constituted 'a board of com
missioners to locate said road.

* * * * • *
Sec. 3. Said commissioners shall cause a true report to

be deposited with the clerks of the board of county commis
sioner's courts in Pierce and King counties, who shall file and
presene the same. and when said report is so deposited with
said clerks, said road shall he considered as a territorial road
to all intents and purposes, and shall be opened and kept in re
pair in the manner as other territorial roads are opened and
kept in repair.

* • • • • *
Sec. 6. This act to take effeet and be in force from and

after its passage.
Passed Janna", 13, 1855.,

-----.__..

An Act to Locatp a Territorial Road Leading Fl'Om Samuel
Woodard's on the 'Willapa River, to Intersect at the Bois
fort Plains the Territorial Road Leading From Cathlamet
to Sidnev S. Ford's.•

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Washington, That Samuel Woodard, Mr. Bush and
Mr. Shafer are hereby constituted a board of commissioners to
l{lcate a territorial road leading from Samuel Woodard's on the
'Willapa river in Chehalis county, to intersect at the Boisfort
plains in Lewis county, the territorial road leading from Cath
lamet to Sidney S. Ford's.

* • • • • *
Sec. 3. Said commissioners shall cause a true report to he

made, and a certified copy of the same to be deposited with the
cJerksof the board of connty commissioners of Lewis and Che
halis counties, who shall file and preserve the same, and when
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said reports are so deposited with said clerks as aforesaid, said
road shall be, to all intents and purposes, a territorial road, and
shall be opened and kept in repair as other territorial roads are
opened and kept in repair.

* * • • * •
Passed January 20, 1855.

An Act to Locate a Territorial road from the mouth of the
Columbia River to Intersect a Territorial Road Leading
From the Willapa River to Boisfort Plains.

Sec. 1. Be it enacted by the Legislative Assembly of the
Tf:rritory of Washington, That VV. H. Hall, H. Brown and N. S.
Ellis, be, and they are hereby constituted a board of commis
sioners to locate 'a territorial road from the mouth of the 00
lumbia river, at some point 'between Todd's Bay and cape Dis
appointment, to intersect the territorial road leading from Wil
lapa river to Boisfort plains at the nearest and most practicable
point.

* * * * * *
Sec. 3. Said commissioners shall cause a true report to bt'

made, and a certified copy of the same to be' deposited with the
clerk of the board of countv commissioners in each count,·• •

through which said road shall pass, said report shall contain an
account of the expenses proportioned to each county, and wlwlJ
said report is deposited and filed with said ~lerks as aforesaid,
said road shall be considered as a territorial road' to all intents
and purposes, and shall be opened and kept in repair in the
same manner as other territorial roads are 'opened and kept in

•repaIr.
* * * * * *

Sec. 6. This act to take effect from and after its passagp.
Passed January 29, 1855.

-

An Act to Amend 'an Act, Entitled "An Act to Locate a 'l'E'!"T.j

Torial Road From ,Cathlamet to the House of Sidnpy R
Ford's, in Thurston County," Passed April 25, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of thf'
1'erritory of Washington, That L. H. Davis, of the county of



&58 LAWS OF 'YASHINGTON

Lewis, Thompson Dray and William Strong, of the county of
'Wahkiakum, be, and they are hereby appointed commissioners
to relocate any portion of said road between the starting point
on the Columbia rh-er, and the termination at Sidney S. Ford's.
Said commissioners to continue in office until the first day of

•
January, A. D., 1856.

Sec. 2. Said commissioners. or a majority of them, shall
have full authority to change and relocate any portion or pOl"
tions of said road for the purpose of shortenin~ the distance, or
improving the ground over which the road passes, as they shall
deem most f.or the public interest.

Sec. 3. 'Yhen they shall have completed the dischar~e of
their duties they shall report to the secretary of the territory
such alterations made within the limits of such county.•

* * * * * *
Passed January 10. 1855.

•

An Act to Locate a Territorial R.oad From Pacific City, to the
Nal'cota Landing, on Shoalwater Bay.

Sec. 1. Be it enacted by the Legislative Assembly of the
Tf:rritory of Washington, That Sidney Woon, Thomas Collins,
and James D. Holman, be, and they are hereby, constituted a
board of commissioners to locate a territorial road, leading
from James D. Holman's, at Pacific City, in Pacific county, to
connect, by ferry, at the Narcota Landing, on Shoalwater Bay,
with the territorial road from Olympia to Sh'Oalwater Bay.

* * * • * •

****••

Sec. 3. Said commissioners shall cause a true report to -be
made, and a certify copy of the same to be deposited with the
clerk of the board of county commissioners of Pacific county,
who shall file and preserve the same: and when said report is
j:O deposited with the clerk as aforesaid. said road shall be, to
ali intents and purposes, a territorial road and shall be opened
and l_ept in repair as other territorial r~ads are opened and
kept in repair.

*
Passed January 19. 1855.
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An Act to Locate and Establish a Territorial Road From Van
couver) the CountJ' Seat of Clarke County, in Washington
Territory, to Intersect a Territorial Road at or Near the
Cowlitz Farms, in Lewis County.

Sec. 1. Be it enacted by the Legislative Assembly of the
'rerritory of 'Yashington, That Joseph Goddard, Jacob John,
and J. C. Davis be, and they are hereby, constituted a board of
commissioners to locate a territorial road from Vancouver, to
intersect a territorial road at or near the Cowlitz Farms. in
Lewis county.

* *' ~. * * *
Sec. 3. It shall be the duty of said commissioners to cause

R pIat of said road and survey to be made, and a copy of the
snme to be deposited with the clerk of each county through
which said road shall pass, who shall file and carefully pre
SHve the same; and when so deposited. said road shall bt> open
e,i and kept in repair in the same manner as other territorial
roads. .. .. .. .. .. ..

Passed January 26, 1855.

---_._-------

An Act to Locate and Establish a Territorial Road From the
Columbia River) at Oak Point Mill, to Intersect the Terri
torial Road From Oathlamet to Sidney S. Ford's, Sen.

Sec. 1. Be it enacted by the Legislative Assembly of the
Tl:'J'ritory of Washington, That William Murphy, Michael Bu
chanan and Alex C. Clark, be, and they are hereby constituted
a board of commissioners to locate a territorial road, from the
Columrbia river, at or near the Oak Point Mills, in Cowlitz
county, to Boisfort Prairie in said county, or to intersect the
territorial road now surveved from Cathlamet to Sidney S.• •
Ford's, Sen., at any point between Oak Point and Boii-lfort
Plains... .. .. .. .. ..

Sec. 3. Said commissioners shall cause a true report to
;b(~ made of the route. and shall deposit a certified copy of said
report with the clerks of the board of county commissioners for
Cowlitz, Wahldakum and Lewis counties, who shall file and
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preserve the same; and when said report is so deposited, said
road shall be considered a territorial road to all intents and
purpos€>s. and shall be opened and kept in repair in the same
manner as other territorial roads are opened and kept in repair.

* * * * * *
Passed January 20, 1855.

---------

An Act to Provide for a Territorial Road From Vancouver to
the Dalles of the Columbia River.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That 'William T. Crate, William M.
Simmons, Henry Shepherd, Daniel Baughman and Madison
I<'inle.v, be, and they are hereby constituted commissioners to
locate and establish a territorial road from Vancouver, the
ceuntv seat of Clarke county. to th€> Dalles of the Columbia• ••rIver.

* * * * * *
S€>c. 3. It shall be the duty of said commissioners to cause•

a plot of said road and survey to be made. and a copy of the
snme to be deposited with th€> elerk of each county through
which said road shall pass, who shall file and earefully preserve
t11e same, and when so deposited, said road shall be opened and
kf'pt in repair in the same mann€>r as other territorial roads are
opened and kept in repair.

* * * * * ...
Passed January 5, 1855.

An Act to Dissolve the Bonds of Matrimony Existing Between
G€>o. T. Eastabrook and Hannah L. Eastabrook.

Sec. 1. Be it enacted by the Legislative .\.sscmbly of the
Territory of \Vashington, That the bonds of matrimony hereto
fore existing between G€>orge T. Easta'brook and his wife, Han
nah L. Eastabrook, be, and the same are hereby dissolved.

Passed December 22, 1854. .
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Appointing a Committee to Carn Out
•

Location Bill.
the Provisions of the

Resolved by the Council. the House concurring, That a
joint committee of two from 'the Council. and three from the
House, be appointed to carry out the provisions contained in an
act entitled. "an act to provide for the selection of the place
for the location of the seat of government of the Territory of
Washington."

Passed House of Representatives January 10, 1855.
Passed Council January 10, 1855.

HENRY R. CROSBIE.
Speaker of the House of Representatives.

SETH CATLIN,
President of the Conndl,

---'------

AN ACT

Helatine; to Elections and the Mode of Supplying Vacancies.

Sec. 1. Be it enacted 'by the Council and House of Repre
sentatives of the Territory of Washington, That all white male
inhabitants over ttp age of twenty-one years, who shall have
res'ided within this territory for three months next preceding
an election, shall he entitled to vote at any election for dele
gate to congress, and for territorial, district, county and pre
cinct officers.

* * * * * *
Of Resignations, Yacancies and Removals, and Supplying

Yacancies.
Sec. 1. Resignations shall be made as follows: 1. By the

Territorial officers and by all officers elected by the legislature,
to the governor; 2. By all county officers, to the county com·
mii"sioners in their respective counties; 3. By all other officers
l.olding their offices by appointment, to the body, board or offi
cer that appointed :them.

Vacancies.
Sec. 2 Every -office shall become vacant on the happen·

ing of either of the following events before the expiration of
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the term of such office: 1. Th(> deatll of the incumbent; 2.
Hi!'> resignation; 3. His removal; 4. His ceasing to be an in
habitant of the district, county. town, or village for which he
shall. 1,:lve been elected or appointed, or within which the duties
(If his office are to be discharged; 5. His conviction of any in·
famons crime, or of any offence involving a violation of his
official oath; 6. His refusal or neglect to take his oath of of
fice, or to give or renew his official bond, or to deposit such oath
or bond within the time prescribed by law; 7. The decision of
?. competent tribunal declaring n,id his election or appoint.
ment.

Sec. 3. The governor shall also declare vacant the office
of evel'y officer required by law to execute an otIi'cial bonu,
whenever judgment shall be obtained against such officer for a
bre:1('h of the condition of such bond.

Supplying Vacancies.
Sec. 4. Whenever a vacancy shall occur during the receS8

of the legislature in an~' office which the legislature are author
ized to fill by election, the governor, unless it is otherwise
speci:lll~' provided. may appoint some suitable person to per
form th(> duties of such office.

Sec. 5. 'When at am- time there shall be in either of the
•

('ounty or preeinct offieps. no officer duly authorized to execute
!"he duties thereof, some suitable person may be appointed by
tce county commissioners to perform the duties of either of said
offices: Provided. That in case there is no 'board 'of county com·
missioners, the governor may. on notice of such vacancy, create
m' fill f';\1(·h board.

kp(·. 6. Every such person so appointed. in pnrsnance of
ei~her of the last two nreceding sections. shall before proceed
ing to execute the duties assigned them, qualify in the same
milnnflr as reqn'red by law of the officers in whose place they
sl,all he appointed; and they shall continue to exercise and per
form the flntief'; of th(> office to which they shall be 1'10 appointed,
until f;uch vacancy shall be regularly supplied as provided by
law.

Sec. 7. This act shall be in force and take effect from its
passage.

P;18sed April 13, 1854.

----------

An A/'t Ef';tablishing a Common Rchool Rvstem for the Terri·
tory of "-ashington..

Rec. 1. He it enacted hy tIl(-' Legislative Assembly of the
Territory flf \Yashington, That the principal of all moneys ae-
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cruing to this territory from the sale of any land heretofore
~v~n, or which ma'y hereafter be given by the congress of till'
Umted States for schoQI purposes shall constitute an irreduc
i~le fund; the interest accruing fro~l which shall be annually di
VIded among all the school districts in the territory, proportion
ally to the number of children or 'youth in each between the ages
of fQur and twenty-one years, for the support of common schools
in said districts, and for nQ other use or purpose whatever.

Sec. 2. For the purposes of establishing and maintaining
common schools, it shall 'be the duty Qf the county commissiQn
ers 'of each county to laJ- an annual tax 'of two mills on a dollar,
on all taxable property of the county, as shown by the assess
ment rolls made by the county assessorR faT' the same year, and
to include the same in their warrant to the collector', and the
said collector shall proceed to collect the said tax in the sallle
manner as the other county tax is collected, and the said money
so collected shall be paid over to the county treasurer, t{) be ap
propriated for the hire of school teachers in the several school
districts, to be drawn in the manner hereinafter prescribed.

Sec. 3. FQr the further support of common schools, there'
shall be set apart by the county treasurer, all mone~' paid into
the county treasury, arising from all fines for a breach Qf any
penal laws of this territory. Rueh moneys shall be paid into the
eounty treasury, and be added to the yearly school fund raised
by tax in each county, and d;Yided it' tllP 8amp manner.

* * * * * *
Sec. 16. A school meeting legally cailed, shall have power

by the vote of a majority present. to levy a tax on all the tax
able property in the district, as the meeting shall deem sufficien:
to purchase, or lease a suitable site for a school house, and tf'
build, hire or purchase a school house and keep it in repair, and
ro furnish the same with necessary fuel and appendages, and
to levv an additional taxon the district, for the purchase or in
crease of a district library, glo'bes, maps and such apparatus as
the lliterest and well being of the school shall require. The li
brary shall consist of Ruch books as the district meeting shall
,Jirect.

Sec. 17. In all cases when a tax is to he levied, it shall he
stated in the nQtices given of the meeting, for what purpose or
purposes a tax is tobe levied:

Sec. 18. When a district is organized, it shall be to all in
tents and purposes a body corporate,capable of suing and be
ing sUPd, and fully competent to transact business appertaining
to schools or school houses in their own district; and it shall be
the duty of the dirP'Ctors to pr08ecute or defend any demands for

•
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or against their district, and notice shall be served upon One of
the directors of any suit brought against a district.

Sec. 19. All district taxes shall be assessed by the direct
ors according to the valuation of property made for the assess·
Dlent of county taxes, and shall be collected by the clerk of the
district, with an addition of five per cent. on the same, which the
derk shall receive for his services. Any person aggrieved by an
excessive assessment of the directors of any school district, may
have the same reduced by his own affidavit or any competent
testinYlny, to the satisfaction of the clerk.

Passed April 12, 1854.

"- --" _._- ----

Supplementary to an Act, Entitled "A.n Act Relative to Coun
ties," and to Repeal Certain Portions Thereof.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of "Washington, That whenever a new county shall
be, 01' !'hall have been organized over territory which shall have
been included within the limits of any other county or counties,
the new county shall be liable for a reasonable proportion of the
debts of the county from which it was taken, and entitled to its
proportion of the propert~· of the county.

See. 2. The auditor of the old county shall give the auditor
of the new county reasonable notice to meet him on a certain•
Jay at the county seat of the old county, or at BOme other con-
venient place. to settle upon and fix the amount which the new
('Qunty shall pay. In noin~ so they shall not charge either
county with any share of debts arising from the erection of pub·
lie buildin~s. or out of the construction of roads or bridges,
which shall be and remain, after the division, within the limits
of the other county. And of the other debts they shall appor
tion to each county such « share of the indebtedness as may be
just and equitable, takin~ into consideration the population of
such portions of territory so formin~ ;l part of the said counties
while so unitpd, and also relatiyf' advantages derived from
the old county org-anization.

Sec. 3. In case HlP two auditors cannot agree, they shall
call a third person, not a citizen of either county or in any other
manner interested. whost> dpcision shall be binding. In c,'.~e
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ihey cannot. agree upon ~uch third person, they shall each name
one and decIde by lot whlCh it shall be.

. . Sec, 4. rr~e auditor of the county indebted upon such de.
CISIOn, shall gIve to the auditor 'of the other county his order
upon the ir,easurer f'or the amount to be paid out of such prop
er fund as III other cases, and also make out a transfer of such
property as shall be assigned to either county.

Sec. 5. All portions of the act to which this is supplement.
al are hereby repealed.

Passed April 24, 1854.

--------

,\~ .-\CT

Helating io the Construction and Maintaining of Roads.

~ec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Vashington, That all county roads shall be undH
the supervision of the board of county commissioners of the
county whet'ein the said roads are locat(Jd, and no connt," road
shall be hereafter established, nor shall any such road bf' altered
or vacated in any county in this territory, except by the au
thority of the board of county commissioners 'Of the proper
county.

* * * * * *
Sec. 13. Upon receiving the return and plot of any road,

the commissioners shall order the same to be recorded in a hook
to be kept for that purpose, and from thenceforth said road shall
be considered a public highwaJ. and the commissionen; shall
issue their order directing the sawe to be opened; and all co'mty
roads shall be sixty feet in width. unless the commissionen;
Rhall. upon the prayer of the petitioners for the same, determim'
LIn a less number of feet in point of width.

*. * * * * *

Of the Manner of Locating Territorial Roads.

Sec. 20. Every territorial road to be hereafter locat.ed,
shall be viewed, surveyed, and returns thereof made accordmg
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to the provisions of this act, within one Jear from the passage of
the act, authorizing such road to be laid out, and the width of all
territorial roads shall be sixty feet.

See. 21. The eommissioners appointed to locate any terri·
torial road, after having taken an oath 01' affirmation faithfully
to discharge the duties {)f theil' appointment, shall proceed to
vip"w and locate such road, and shall cause the same to be cor·
rectly bUl'veyed and marked throughout, from the beginning to
the end, in the same manner that county roads are rE:'quired to
be 8urn'yed and mal'ked, and SUdl commissioners, or a majority
of thE:'.lII, shall make a report, deseriptive of the general faCe of
thl' (:ol1l.1try, on'r which said road passes, accompanied by a
Vlot 'of tlw surn-y, certified by thE:' slll'n'yor, which repol't and
plot Sh.lll, within sixty days after the yiew and survey, be de·
Jivel'l'd to the Sl'cretart of the territorY, to be by him filed :lnd. .,
re('ord<:>d; and within the 8anw pel'iod of sixty days, they shall,
in likl' manner. deposit in the offiee of th(' cll'rk of the board of
countv commissioners of I'nch l·Olmt., thl'Ou~h which such road• • •

passes. a report and plot as aforesaid. of so much of said nad
as shall bl' located in snch eouuh-. to be tlwre recorded as afm'I"•
snid.

Rec. 22. The commissioners appointed to locate any terri
torial road shall. aft1'1' tIll' complf>tion of the survey of the sam(>,
makl' out a eertified ac('()unt of all the services rendered, as well
h)' thf'lIlsE:']yl's as by thl' Slll'Yl'yor, and otl)('r persons emp]{)yed,
chargin~ pach county through which said road may have bren
laid onto a proportion of the expenses, according to the number
of tbe days employed in such connty; and the 'board of count~·

f'ommhsioners shall audit. and order the same to be paid out of
the countv treasun',

• •
Sec. 2~. "~ben any pl'rson, tIl rough whose lands any terri·

tot'illl ,'oad may be locatl'd. Rhall f'onceive that he would be in·
jured by the openin!! of the SllUW throngh his premises, he mav,
within ~ix months after thp filin!! of tbl' report and p]ot of b.1r·
YI'Y of such road, in the office of the cll'rk of the board of com
missionl?rs of such r"onnt:v, make complaint in writing to such
commissioners, setting forth such damage, and thereupon jhe
same pl'oceedin/?s shllll be had to assess and determine the dam
Hges sn8tnined by 8uch c'Omnlllinant. as in Cllse of the county
roads. 'md snch d:nnages shall be paid Ol1't of the treasury of the
l~olmt:v in which the lands arf' situated.

Sec. 24. When any territorial road shall have bf'en Iocatf'd
accordina- to thl? provisions of this llrt. the samf' shall be 9nf'l "e·
main a nnblic hi!!hwa:v, and >:h::lll 'be opened and worked by jhe
counties through which it may b(> laid out as countv roarl~ :"11'<>,

- . , .'
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and such road may be altered 01' changed in any county, in the
same manner as county roads are altered.

• * * * * *
Passed April 19, 1854.

----------

An Act Regulating Ferries.

Sec. 1. He it enacted by the Legislative ..:\..s::;elllbl,Y of the
':ferrnol'Y ot \\ a::;ll1ngton, '1'nat we board of county commission
ers ot any counQ' III WI::; terl'ltory, nUIY grant a Hcense to any
person ('ntitleel anel applJ'ing tnerelOr, to t>.eep a leny across any
lake or stream withm their respective counnes, upon being sat·
istied lhat a terry is necessar'y at the point applIed tor, which
license snail contmue in force 101' a term to be ttxed by the com
missi-oners, not exceeding tive years.

l::iec. l. Tne board ot commissloneI's shall tax such sum UI'J

may appear reasonable, not less than one dollar nor more than
one hUUelred eloliars per annum for such license, and tHe person
to whom such license shall be granted, shall pay 1:0 tne county
treasurer, tUe tax for one year in advance, taKing hi::; receipt
therefor, and upon the production of such receipt, the clerk of
the board of commissioners shall issue such license, under the
seal of 1he board of commissioners.

Sec. 3. No such license shall be granted to any person
other than the owner of the land embracing or adjoining such
lake or stream where such ferry is proposed to be kept, unless
such shall neglect to appl,r f-or such license. And whenever
such aI,plication shall be made for a license by any person other
than snch owner, the board of commissioners shall not grant
the same, unless proof shall be made that the applicant caused
notice in writing of his intention to make such application, to
be ginn to such owner, if residing in the county, at least ten
days before the sessioIll of the boaI'd of commissioners at which
application is made.

Sec. 4. Every person intending to apply for a li
cense to keep a ferry at any place, shall give notice
of such intention, by posting up at least three notices
in public places in the neighborhood where the ferry
is proposed to be kept, or by advertising in the
n",areht newspaper published in the territory, twenty days prior
to any regular session of the board of commissioners, at which
t:'e application shall be made: Provided, That when applica·
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tiun shall be made for renewal of a license, where the former
l'cense has expired, the same may be granted or renewed, with.
met previous notice or petition.

Sec'. 50 Every person applying for a license to keep a ferry
shall, before the same is issued, enter into a bond with one or
more sureties, to be approved by the clerk of the commissioners,
in :1 sum not less than one hundl'ed, nor more than five hundred
dollal's, conditioned that such person will keep said ferry ac
cording to law, and if default shall at any time b(.· made in the
cC!ldition of such bond, damages not exceeding the penalty may
be recoyered by any person aggrieYed, before any court haviul-"{
competen t jurisdiction.

S('( 0 n. Every person obtaining a license to ket:'p a fen)'
sll?.!l provide, and keep in good and complete repair, the neces·
Sal')" boat or boats foe the safe conveyance of all persons and
p,'operty,and furnish such boats at all times with suitable oars,
s;;tting poles, and othel' implements necessary for the ser\'icl~

Hereof, and shall keep a sufficient number of discreet and skill
ful men to attend and manage the same, and he shall also, at all
times. keep the place of embarl.;ing and landing in good o\'dt~l'

allrl repair. by cutting away the banks of the stream, so that
p<".'sons and property lUa)' be ('mbar'ked and landed without
danger 01' unnecessary delay.

See. To Every pel'son obtaining a lic{>nse as afo\'e~aid. Rhall
~;n> constant and diligent attention to such ferry, from daylighr
ill the morning until dark-in the eH'ning of each day, and shall.
ILOloeOyeroat any hour in the night. if rpquired, except in cases of
eyid(>nt danger. give passage to all persons requiring the same,
on the payment of double the rat£' of fe!'riage allowed to IH'
taken in the day time: and if he shall at any time nel-"{lect or re
flI~e to give passage to any person 01' his property, he shall fOI'
feit and paJ to the party aggrieved, for eyery such offense, the
S'1m of twenty,five dollars. to be recovered before' any justice of
the peace having jurisdiction. and he shall moreover be liable
in an action at law for any special damage which such person
may have sustained in consequence of such neglect or refusal:
bllt no forfeiture or damages shall be recovered for a failure or
refusal to convey an~' person or property across such stream
when it i~ manifestl~'ha;r,ardous to do so, by reason of any sto~m,
flood., 01' Ice. nor shall an~' keeper of a ferry be compelled to gJ.l'f'

passage to any person or property. until the fare or toll charge
able by law. shall have been fully paid. or tendered to such
k('eper.

~e('. 8. 'Vhenewr the board of commissioners of an~'

c•. mty E'hall grant 3 Ueense to keep a ferry across any lake 01'

stream. such board shall esta1blish the rates of ferriage which
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may lawfully be demanded for the transportation of persons and
property across the same, having due re!!al'd to the breadth and
situation of the stream, and the dangers"'and difficulties incident
thereto, and the publicity of the place at which the same shall
hav(-' ~een established; and every keeper of a ferry, who shall at
allY tIme demand and receive more than the amount so desig
nated for ferrying, shall forfeit and pay to the part,Y aggrieved
for every such ofiense the sum of ten dollars, over and above the
amount which shall han been illegally received, to be recovered
before any justice of the peace having jurisdiction,

Sec. 9. Every person licensed to keep a ferr,)', shall post
up, in some conspicuous place near his ferry landing a written
OJ' printed list of the rates of ferriage which al'e chargeable by
law at buch ferry, which list of rates shall at all times be writ
trn or printed in a plain legible manner, and pllsted up so near
the place where persons shall pass across such ferry that the
same may be easily read; and if, at any time such keeper shall
neglect or refuse to post and keep up such list, it shall not be
lawful to charge or take any ferriage or compensation at such
ferr.r. during the time of such delinquency.

Sec. 10. All persons shall be receh'ed into the ferry bemts
and rOllveyed acr{)ss the stream, over which such ferry shall he
established, according to their arri\-al at thp same, and if any
keeper of a ferry shall act contmry to this regulation. he shall
forftit and pay the sum of ten dollars for every such off'ense. to
the party aggrieved. to be recovered before any justice of the
peace having jurisdiction: Pro"dded. That public offi(,prs, on
urgent business, post-riders, couders.. physicians. surgeons and
midwives, shall in all cases be first carried ovel', where all can
not g0 at the same time.

Sec 11. Every person licensed to keep a fpny, according to
the provisions of this act, shall have the exclusive privilege of
transporting all persons and property over and aCl'OSS ttl{'
stream, where such ferry is established, and shall be entitled to
all the fare, arising by law therefrom; Provided. That nothing
herein contained shall be construed to prevent any person from
crossinp- over such stream at such ferry in his own boat, or to
take in and carryover his neighbor, when the same is done with
out fee or charge, and not with intent to injure any person li
censed to keep a ferry.

Se<' 12. If any person licensed to keep a ferry. I"ha II fail to
pay (nf' tax assessed thereon, when due. or !Shall not provide and
kf'ep in good and complete repair. the necessary boat or boat!S.
with the oars, setting poles. and other neces!Sary implpment!S for
the !Service thereof. 'or shall neglect to employ a sufficient num
ber of skillfnl and discreet ferrymen, as is provided in the 8ixth
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section of this act, within three months from the time license
shall bf' granted; 01' if such ferry shall not at any time be kept in
good condition and repair, agreeably to the pl'Ovisions of this
act, or if the same shall be abandoned, disused, or unfrequented
forthe space of one month at anyone time, it shall be lawful for
the board 'Of commissioners of the proper count.r, on complaint
being made in writing, to summon the person licensed to keep
such fHry, to show cause why such license should not be re
nked, and to deeidt- tllPreon, according to tht' testim'Ony ad
dured, (lnd the laws 'Of this telTitory, which decision when made,
shall b€ valid, to all intents and purposes, but subject to an ap
peal to the distl'ict court. within twenty days after such decision
sha11 b~ made: Providro. Tha t if any ferry sha II be disused bv

~ .' ..
reason of the stream over whieh the same is established, being
fordable at certain seasons of the year, or by reason of the travel
bping snbjf'c-t to pt'l'iodieal fiuetuations, it shall not work a for
feiture within the mNming of this section.

Sec. 13. Any person who shall maintain any fury, and re
ceive pay for ferriage, or let a boat knowing it will be 'used for
fel'ry purposes. withont first obtaining a license for the same
shall pay a fine of twenty-five dollars for each offense, to be col
lected 1'01' the use of the common school fund of said coud'tv bv. .'
suit bf'fore any justice of the peace having jurisdiction, and any
person is herehy authorized to bI'ing such suit: Provided, That
it shall not be considf'red unlawful for any person to transport
any other person 01' his property over any stream for hire, when
it shall be made e\'ident that any ferry, established at such place
was no1 in actual operation at the time, or in sufficient repair to
haVE' afforded to such person or his property a safe and speedy
passage.

P:"ssed April 13, 1854.

--------

AN ACT

To Encourage the Bui1din~ of Bridges, Plank or Turnpike
Roads.

~ec 1. Be it enacted by the Legislature of Washington
Terrlt0.ry, That any person or persons having the right of Boil,0:, havmg the consent of .the owners thereof, may build over any
nver, creek, swamp, ravme, crevice, precipice or gully, a good
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and substantial bridge, plank, or turnpike road at his own ex
pelll,e, and shall receive such compensation in tolls as may be
reasoTluble.

Sec. 2. This act shall not hinder the proper authorities
f~om laying out roads alongside of said bridges, plank or turn
:IHke roads, nor shall any person, under and by virtue of this act,
lD any way obstruct any county or territorial road now in use,
or which shall be established before said bridges plank 'Or turn-
pike roads shall be made. '

See. 3. If at any time 'lny bridge, plank or turnpike road
that m~lY be built by virtue of this act, may be necessary for the
convenience of the traveling public, it shall be lawful for the
proper authorities of any county, or the territory, to appropriate
any "uch 'bridges, plank 'Or turnpike roads or to the use of the
COUT.tv or territory, by first paying to the owner or owners what
said bridge, turnpike or plank road may be worth at the time it
is appropriated to the use of the public; said value to be deter
minl'd by three disinterested persons, 'or a majority of them, one
to be sf'lected1by the sheriff of the county in which I;:aid road is
sitmlted, the other by the parties interested, and the two per
sons selected as aforesaid. shall choose a third.

8(;c. 4. All pers'ons who may build any bridge, plank or
turnnike road, under the provisions of this act, shall put up and
keeiJ, in some conspicuous place at each end of said bridge Dr

road. ::!. list of charges which shall not be changed at any time ex
cept on the first Mondays of January of each year; and said
notice shall name the person or persons to whom such charge
may be paid.

Sec. 5. All persons wishing to cross any bridge or road
tht t may be constructed under the provisions of the foregoing
act, shall first pay to the person named in said notice. 01" his
agf'ut. the amount charged in the said list of prices.

8e('. 6. Nothing in this act shall be so construed as to pre
vent tJ:e proper authorities of counties, 'Or the territory, from
con8trncting a public road across any such bridge, plank or
turnpike road. doing as little injury as possible to its pro
prietors. free of charge; and it shall also be lawful for any per
son building a bridge, plank or turnpike road under the provis
ions of this law. to build across any public road, provided he
shall not in any way obstruct or injure said public road.

Pa~sed March 26, 1854.
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AN ACT

In Rega1'd to Cle1'ks of the Supreme and District Courts, and
Prescribing Certain Duties for Such Clerks.

Sef:. 1. Be it enacted by the Legislative Assembly of the
Tenitory of 'Vashington, That the supreme court or the judges
thereof, shall appoint a clerk, who shall hold his office during
thl-' ple..,sure of such court.

Bec.:2. Before entering upon the duties of his office, he
shaH take an oath of office and give bond in such a sum, with
surety and condition, as the said court or judges thereof shall
['cquire, which bond shall be deposited with the secretary of the
territo1'Y. The bond shall be to the territory of Washington,
and any party agg1'ieYed by the official acts or omissions of said
clerk may haye his action the1'eon.•

See. 8. The clerk shall keep his office at the seat of govern-
ment, and shall keep it open at all seasonable hours, and shall
keep such reco1'ds and books as are prescribed by law and the
supreme conrt.

Sec. 4. There shall be appointed by the district court. or
the judg(J thereof. in eaeh county in this territory, in which a
term of the district court is appointed to be held, a clerk, who
shall also be register in ehancery~ who shall take an oath of of·
11c:e~ and sha II give bond in such a sum as shall be prescribed by
law and the court or judge appointing him. He shall hold his
office during the pleasure of the conrt appointing him. His bond
shall be filed with the auditor of the county, and any person ago
grieved by his official actions or omissions mav sue thereon.
'- • a."

Ser. 5. The county commissioners of each county, shall
provide an office at the county seat of the county, or make reas
'mabIe allowance therefor until suitable county buildings are
erected. where said clerk in person, or by his deput.'", shall at
tend at all times during the session of the court, and at reason
able times and on seasonable notiee. shall be present dUl'ing va
cation.

Se~. 6. He shall. at the expense of the county, provide Rnd
keep a book, in which he shall enter all appearances and the time
of filing all pleadings in Rny cause in said court. He shall also
keep a docket, in which he shall enter, before every term, the
titles of all causes pending before said court at such term. in the
order in which they were commenced, beginning with criminal
cases, noting in separate columns the names of the attorneys
the character of the action-the pleadings upon which it stands
at the commencement of the term, leaving a margin opposite
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ed.ch case for the court to enter a short minute of the ordel's of
we term. One copy of this docket he shall turnish for the use of
the court, and another tor the use of the members .of the btU'.

lie shall also provide and keep at each term a minute book in
h· h "w lch he s aU enter the names of witnesses and jurors, with

time of attendance, distance of travel, and whatever else ii>
necessary to enable him to make out a complete cost bill. He
shall also provide and keep a well bound book, to be called the
order book or journal, in which he shall l'ecord the daily pro
ceedings .of the court, and enter all verdicts, orders, judgments
and decisions thereof, from which every morning shall be read in
open court, the proceedings of the prerious day, which shall be
signed by the judge; but the court shall have full control of all
entries in said journal at any time during the same term in
which they were made. He shall also pl'Ovide and keep well
bound books, one for an execution docket, one for a book of
levies, and one for a final record, of all criminal cases in wllich
a final judgment is rendered, and all civil cases in which by any
order or final judgment the title to real estate, or any interest
therein, is in any way affected, and such other final judgments,
orders or decisions as either party may require, and may pay
him for rec.ording. He shall also provide and keep such other
books as are prescribed by law, and required in the discharge of
the duties of his office.

Sec. 7. He shall file all papers that may be legally lodged
with him for that purpose, noting the day, month and year,
when ;;;0 filed.

Sec. 8. He shall be responsible for the safe custody and
ddivery to his successor of'all books and papers belonging to
his office.

Sec 9. He shall have power to administer oaths in every
case where an oath is authorized by law.

Sec. 10. He shall not practice as an attorney or counflellor
within the county where he resides and for which he is cIPrk.
nm- ehall hebe surety or bail in any case in the court of which
he is clerk.

Passed April 27, 1854.

._------_.

An Act Providing for Change of Venue, Upon the Organization
of New Counties.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That any defendant charged with the
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commission -of any offence, and under recognizance or in cus
tody to answer such charge, at any term of the district court
of any county, out of whose territorial limits a new county, in
whole or in part, has been created, nirt attached to an-other
county for judicial purposes, may file with the clerk of such dis
trict court an affidavit, setting forth that the offense with which
the defendant is charged, is alleged to have 'been committed
within the limits of such newly created county, and that the de
fl'ndant is a resident thereof; and upon the filing -of such am
d:lYit, the clerk shall make out a transcript of the proceedings
aiready had against such defendant in such district court, and
certify the same, under the seal of the court, and forward such
transcript, with all the papers on file, connected with such
(harge~ to the clerk of the district court of the newly created
county, wherein it shall be proceeded with as in other cases.

Sec. 2. And a party in a civil action, pending in any dis
tdct court of a county out of whose limits a new county, in
whole or in part, has been created, not attached to any other
.::ounty for judicial purposes, may file with the clerk of such die
trict court an affidavit, setting forth that he is a resident of such
liewly created counh'. and that the venue of said action is• •
transitory, or that the venue of such action is local, and that it
.mgh t propprly to bf' tried in such newly created county; and
upon the filing of such affidavit, the clerk shall make out a
t l'illlsrript of all the proceeding8 already had in such action in
8uch di!'otrict court, and certify to it. under the seal of the court,
,md transmit !'ouch transcript, togf'ther with all papers on file in
hi!'o office, connected with such action, to the clerk of the district
C'lUrt of such nf'wly created county, wherein it shall be proceed
(-0 with a8 in other cases.

P:l8sed April 2l".. 1854.

AN ACT

To Provide for a Stay of Execution Upon Judgments in the Su
preme and District Courts.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That stay of execution shall be al
lowed on judgments rendered in the supreme court and district
courts as follows:
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1. On all sums under three hundred dollars, three months.
2. On sums over three hundred dollars and less than one

thousand dollars, six months. '
3. On sums over one thousand dollars, nine months.
See. 2. Before any execution shall be stayed under the

provisions of this act, the defendant shall give bonds to the oV
posite party, in double the amount of the judgment and costs,
,'..ith surety to the satisfaction of the clerk, conditioned to pay
said judgment, interest, costs, and increased costs, at the ex
piration of the period of the said stay.

See. 3. If the judgment is not satisfied, at aUJ' time after
the expiration of the period for which execution had been stay
ed, the plaintiff, at any subsequent term of the court from which
the execution issued, maJ', upon motion, suppol-ted by an affi
davit that such judgment, or any part thereof, is unpaid, and
stating how much still remains due thereon, have judgment
against the sureties, upon said bond, for the balance remaining
due, and have an execution therefrom, upon which execution no
f1tuy sh<111 be allowed.

Sec. 4. The sureties upon a bond for stay of execution shall
possess the same qualifications, and justify in the same manner,
as bail upon arrest, in civil actions. .

Sec. 5. When execution has not been stayed, and execu
tion issues hefore the time has elapsed for which it might have
been stayed, as is herein provided, the defendant may have stay
for the balance of time, upon giving the proper bond and surety,
which bond and surety shall be approved by, and justified be
fore the sheriff.

Sec. 6. Bonds required by this act shall, when taken, be
lodged with the clerk of the court where the judgment was ren
dered, and placed on file in his office.

Passed April 27, 1854.

--------

An Act to Exempt Certain Property From Attachment and Ex
ecution.

See. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the following named artcles of
personal property, shall not be liable for the debts of the own
ers and shall in all cases be exempt from attachment and exe
cution that is to say: Dwellings and other buildings, to the
value ~f five hundred dollars; all private libraries, all articles
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of clothing of married women, and children under twenty-one
years; and to each family, kitchen and cupboard ware to the
amount of one hundred and fifty dollars~ and one bed for every
two persons in the family, two cows, two horses, or two yokes
of oxen, one wagon, two head of hogs, farming utensils actually
used by the family, produce raised upon the farm or garden, suf
ficient for six months consumption, and all tools of mechanics,
used to canyon their trade.•

Passed April 25, 1854.

In Relation to the Seal of the Territory.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \Vashington, That the description, in writing, of
the great se::d of the territory, shall be deposited and recorded
in the office of the secretary of the territory, and shall remain a
public recorJ, and shall be and continue the great seal of the
territory; and the person administering the government of the
territory, shall have the custody of the said seal, and all such
matters and things as issue under the seal, shall be entered on
the record in the office of the secretarY of the territorv.• •

Passed April 28, ] 854.

-----~.. -

.\.:\ ACT

Relative to E~traYH, and Other Unclaimed Personal Property.

Sec. 1. 3e it enacted by the Legislative Assembly of the
Territory of \Yashington, That any person taking up any stray
ani~al, s~all within ten days thereafter, notify the owner there
of, If to hIm known, and request such owner to pay all reason
able charges, and take such stray away.

Sec: 2. No person shall take up any stray animal, unless
such ammal shall break into the enclosed grounds of the finder,
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()r the anim.tJ shaH be in such a condition as to need feed aad
care to l're"erve 11s life.

~ec. i5. 1f tne owner ()f anoY lStra,)' be unknown the tinder
shaH, ~itllill tell uaoYs atter taKll1g up the same, hie a notice
ther~of with tile ClerK Of we Ooanl or wumy COllillllssioners,
and If the stray or stta,)'s so tal;:e up are of the value of less than
twenty-fIVe (1011ars, he slIal1 l'OlSt up notIces of the takinO' up of

h ' 0
suc lStray, III two or mOl'e pUOlIc places in SUCll count,)-; but if
the stray or strays so taj;:~ll up are of the value of more than
twent,)'-nve doHars, he silal1 nlUi:ie SUl'll notln' to Oe Plloli:5l1ed
in some newspaper ·of the count.)', fIJI' flJUr sUc'Cc SSI n~ weel;:s, if
one be printe(1 tnerein; if flU::te U" naill', wen u,Y pOlS.l"g "t! \., d.

tell notices in three of the most public places in the county; all
said notices shall contain a brief description of the lStray, de
scribing the same by giving marks, natural and artificial, as
neal' as pra'.;ticable; the nallle and residence of the finder, and,
a~ near as may be, tile time at which the same was taken up.

~ec. 4. ~very tinder of a l:itl'aj- 01' strays, which, when
taken up, are of tne value of ten dollars or more, shall, within
one month .uteI' taking up the same, pi-ucure an appraisal thete
of b.)' a justiee of the peace of his COUllt,}', whicil appraisal :;;hall
be certitied to by such justice, and, within the time before men
tioned, filed in tne office of tile clerk of tile board of county com
missioners, and he shall pay to sucil justice one dollar for each
appraisal and certificate, and ten cents for everoY mile neces
saril.)' traveled in ~<1ch :service.

~ec. 5. If the owner()r person entitled to the possession
of any stray, shall appear at any time within one 'year after tIle
notice is filed with the derk as afore:said, and make out his
right thereto, he shall have such stray restored to him, upon
paying allla'wful charges which have been incurred in relation
to the same.

Hec. 6. If the owner and the finder of any stray cannot
agree upon the amount of such charges} or for the use of any
such stray, either party may make application to any justice of
the peace of the county where such stray was taken up, to settle
the same· 'Ind the party making such application shall give
notice th~reof to the other party, and if any amount shall be
found due tf' the finder by the said justice, over the value of the
use of such Etray, the same shall be a lien on· said stray until
paid by the owner, and the costs of such adjudication shall abide
by the decision of the justice: Provided, That either party
shall have the same right to appeal to the district c()urt as in
other cases.

Sec. 7. If the owner or person entitled to the possession of
any stray, shall not appear and make out his title thereto, and
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pa.}" the ch;lrges thereon, within one year from the time when
tlle notice is nled witu the COUllt.)' clcrJ{, as provided in the
fourtu sectiuJl of this chapter, SUCll stray shah be sold at the
request of the tinder, by any constable of the precinct, at public
auction, upon tirst givlllg lJulJlic notice thereof, in writing, by
postlllg ulJ the sallie in tllree of tile most public lJlaces in said
IH'ecinet, at least ten daJs before :such sale, and tlle finder may
bid tllerefor at sucll sale; and, after deducting all the lawful
charges of the tinder as afores~id, and the fees of the constable,
which shall be the same as upon a sale on an execution, one
half of the remaining proceeds of such sale shall be deposited
in the tt'easurJ of the countJ, to be applied to the common school
fund of said countJ, the other half shall belong to the tinder.

Sec. K If an,}' person shall, without the consent of the
finder, take awa)' any stra)', taken up pursuant to the provisions
of this chapler, without first pa)'ing all the lawful charges in
cUl'l'ed in relation to the same, he shall be liable to the finder for
the value of such straJ.

Sec. 9. If the finder of any stray shall neglect to cause the
same to be ad,ertised, or a notice thereof to be posted up, or if
he shall neglect to procure the appraisal of an)' stray, which
shall be of the value of ten dollars or more, or if he shall neglect
to perform any of the duties required of him by this chapter, he
shall be pre~luded from acquiring any right of property in such
stray by the lJrovisions of this chapter, or receiving any damages
or charges for keeping the same. and shall forfeit and pay into
the county treasury a sum equal to the yalue of the stray, to bE'
sued for and recoyered by tll(' county treasurer. in the name of
the county.

Sec. 10. If any person shall find any money or goods, of
the yalne of five dollars or more, and if the owner tbereof be
unknown, such person shall. within fiye days after finding such
money or goods. give notice thereof, in writing. to the clerk of
the board of county commissioners, of the county in which such
property was found, and shall. also. within said fiye days, cause
a notice therE'of to be posted up in two public places in said
countv.•

Sec. 11. Every finder of lost goods of the value of ten dol-
lars or more. shall. in addition to the requirements in tbe pre
ceding secti,)n. wjthin fifteen days after finding the same, cause
notice thereof to be published in a newspaper printed in the
county. if there be one published therein, and if there be none,
then such notice shall be posted up in three of the most public
places in the county; and if no person shall appear to claim the
same. who may be entitled theretO', he shall, within two month",
after finding such goods, and before using the same to their in-
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jury, procure an appraisal thereof, by a justice of the peace of
hIS county, WhICh appraisal shail Oe certilied to by such justice,
and tHea m tue olnce ot We clerk of the board of the county
commissioners of such county.

. ~ec. l~. 1f the own~r Of. such lost money or goods appear
wlthm one .7ear after notice given to the cieri.: as aforesaia and
shaH make nut his right thereto, he shall have restitution of the
same, or the value lilereof, upon his paying aU the costs and
charges thereon, including a reasonable compensation to the
finder for his trouble.

~ec. 13. If no owner shall appear within one yeat· then the
finder of such lost money or gooas shall pay one-ilalf ~he value
thereof, after deducting all legal charges, to the treasmer of the
county, for school purposes; and in case such finder shall neg
lect to pay the same, on demand, after the expiration of the
time aforesaid, the same may be sued for and r\:,('over<,<1 hy till'

said treasurer, in the name of the county, for school purposes.
Sec. 14. If any finder of lost money or goods, of the value

of five dollars or upwards, shall neglect to give notice of the
same, and otherwise to comply with the provisions of this chap
ter, he shall be liable for the full value of such llloney or- goods,
one-half to the use of the county, for school pmposes, and the
other half to the person wlto :,;Iwtl ~Il(' 101' tili' "1111(', and shall
also be responsible to the owner for such lost money or goods.

unclaimed Property.

Sec. 1. Whenever any personal property shall be consign.
ed to or deposited with any forwarding merchant, wharf, or
tavern keep2r, or the keeper of any depot for the reception and
storage of trunks, baggage, merchandise, or other personal
property, such consignee or bailee shall immediately cause to
be entered in a book kept by him, a description of such property,
with the date of reception thereof.

Sec. 2. If such property shall not have been left with such
consignee or bailee, for th(> purpose of being forwarde? or dis
posed of according to directions received of such conSIgnee or
bailee at or before the time of the reception thereof, and if the,
name and residence of the owner of such property be known to
the person having such property in his .possession, ~e shall im
mediately notify the owner, by letter dIrected to hIm, and de
posited in a postoffiee, of the reception of such property.

Sec. 3. If any such property shall not be claimed and
taken awav within one year after the time it shall have been so

~
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received, the person having possession thereof may at any time
thereafter pI"Oceed to sell the same, in the manner provided in
this chapter.

~ec. 4. Before any such property shall be sold, if the name
and residence of the owner thereof be known, at least sixty days
notice of such sale shaH be given him, either personally or oy
mail, or by leaving a notice at his residence, or place of doing
business; bu t if Hie name and residence of the owner be not
known, the person having the possession of such property shaH
cause a notke to be published, c"Ontaining a description of the
property, fOl' the space of six weeks successively, in a news
paper, if thel'e be one published in the same county: if there be
no newspap~r publislled in the same county, then said notice
shall be published in a newspaper nearest thereto in the terri
tory; the last publication of such notice shall be at least
eighteen days previous to the time of sale.

Sec. 5. ]f the owner or person entitled to such property
shall not take the same away, and pay the charges thereon, after
sixty days notice shall have been gin'n, it shall be the duty of
the person having possession thPI'eof, his agent or attorney, to
make and deliver to a justice of the peace of the same county an
affidavit, setting forth a description of the property remaining
unclaimed. the time of its reception. the publication of the
notice. and whether the owner of such property be known or
unknown.

~f'(', fl. Upon the delin'ry to him of such affidavit, the
justice shall cause such property to be opened and examined in
his presence. and a true inventory thpreM to be maoe, and shall
annex to such inventory an order, under his hand, that the
property therein described be sold by any constable of the pre
cinct where the same shall be, at public auction.

Rec. 7. It shall be the duty of SUCII conl'1table receiving
such inventory and order, to give ten days notice of the sale, by
posting up writtpn notices therpof in three or more places in
such prpcinet. and to sell sueh property at public auction, to the
highpst bidder. in the same manner as provided by law for sales
undpr ('xpcution from just1cps' courts.

ReI'. 8. Upon completing the sale. the constable making
the S[lJl1e shall pndorse upon the ordpr aforesaid, a return of his
procppoin!!s thpreon, and return the l'1ame to the justice. to
I!pthpr ,,-ith the inventory, and the proceeds of sale, after de
ducting his fees.

~p('. 9. From thp nT'OCepdR of Ruch saIp, thf> instice sha1}
pay all1pO'aJ char!!ps that havp hppn in('urred in rplation to such
pronpT'tv. OT' a rntp!'lhlp prOPortion of Pilch charp'£'. if the pro
('ppit~ ,..~ Q'liil !"alp ShflJl not be sufficient to pay all the charges;
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and the balance, if any there be, he shall immediately pay over
to the treasurer of the county in which the same shall be sold.
and deliver a statement therewith, containing a description of
the property sold, the gross amount of such sale, and the amount
of costs, charges, and ex'penses paid to each person.

Sec. 10. The county treasurer shall make an entry of the
amount received by him, and the time when received, and shall
fi.Ie in his office such statement, so delivered to him by the jus
tice.

Sec. 11. If the owner of the property sold, or his legal rep
resentatives, shall, at any time within five years after such
money shall have been deposited in the conutv treasury. furnish. . ,

satisfactory evidence to the treasurer of the ownership of such
property, he or they shall be entitled to receive from such treas
urer the amount so deposited with him.
, Sec. ]2. If the amount so deposited with any county treas·
urer shall not be claimed by the owner thereof. or his legal rep
resentatives, within the said five years, the same shall belong
to the rounty, and shall be applied to the common school fund
of said county.

Sec. 13. Property of a perishable kind. and subjf'ct to de
cay by keepin~, consigned or left in manner before mentioned,
if not taken aWRY within thirty days after it shall have been

• • ••

left. mav be !'old by giving ten dRVS' notice thereof. the sa Ie to
be C'Onductpj. and the llroceeils of the same to be applif'd in the
manner hefore proviilf'd in this chlmtf'r: Pl'ovided. That any
property in a state of decay, or that is manifestly liable immedi
Iltf'lv to hf'(\1me decayp(1. nlll:V hf' summarily sold by orilf'r of a
justice ,of the neace. after imq1Pction thereof. as provided in sec
Uon !'ix of this chanter.

Sec. 14. The ff'ep. allowf'd to anv iusticf' of tlw TlPacf" undf'l'
the nr{)visions {)f this rhlmtf'r. shall be three dollars for each
dav's servic~: "'nd to anv constRblp thf' same fees aR are allowed
bv' law for sail'S unon 'an eXf'cution. and ten cents a folio for.'makin!!" lln inventory of 'Property.

Pa!'sed April 27. 1854.
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A~ ACT

For the Presenation of Clams, Oysters, and Other Shell Fish.

Sec. 1. Be it enacted 'by the Legislative Assembly of the
Territory of Washington, T11at it shall not be lawful for any
person, who is not at the time an inhabitant or resident of thiS
territory, and who shall not have been for one month, next pre
ceding, an inhabitant 01' resident aforesaid, to take, rake, or
gather oysters, clams, or other shell fish, for sale or transporta
tion, in any of the rivers, bays, or waters of this territory, under
<l penalty not exceeding one thousand dolla'rs, nor less than
three hundL'ed dollars, for each offense, to be recovered fl'om
the person so offending by action of debt, brought by any per
con (competent to sue) in the district court for the county in
which the offense was committed.

Sec. 2. The person instituting such suit shall be entitled
to half the amount recovered, the other half to go to the terri
tory.

Sec. 3. The county auditor may grant permits to any
master or owner of a vessel, who has not been one month a res
ident of the territory, to take, rake, and gather oysters, clams,
or other shdl fish, in sufficient quantity to load such vessel, on
flats unoccnpied by residents for oyster beds, within their
county, on the payment of two dollars per ton measurement of
the vessel taking such oysters or other shell fish, and such
auditor shall, on the application of any such master or owner
of a vessel, and the payment of three dollars, make out and de
liver to such applicant a permit, in the following form:

No. _ Date. county. A.. B., master (or owner,
as the case may be,) of the , (naming her,) is hereby per-
mitted to 10'ld the said with oysters, clams, or other shell
fish, t() be taken from flats not occupied as oyster beds by res
idents of the territory.

•
Signed. C. D., county auditor.

Such license shall not be construed t<r give authority to load
such vessel for more than one time.

Sec. 4. The county audit()r shall enter each and every per
mit in a book to be provided for that purpose, and pay over to
the county treasurer the amount received therefor, retaining
the sum of three dollars as his fee for issuing such permit.

Passed March 27. 1854.
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Liens of Mechanics and Others for Labor and Materials.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That mechanics, and all persons per
forming labor, or furnishing materials for the construction or
repair of any building, may have a lien, separately Qr jointly,
upon the building which they may have constructed or repaired,
or upon any building, mill, or other manufactory, for which they
may have furnished materials of any description, and on the in
terest of the owner in the lot or land on which it stands, to the
extent of the value of any labor done, or materials furnished,
or for both, when the amount shall exceed fifty dollars.

Sec. 2. Any person wishing to acquire such lien, whether
his claim be due or nQt, shall file in the recorder's office of the
county in which such building is situated at any time within
sixty days after the completion of such building or repairs, a
notice of his intention to hold a lien upon such building, for the
amount due, or to become due, specifically setting forth 8uch
amount, and containing a description of the building upon
which the labor was performed, or for which the materials were
furnished, which notice shall be recorded by the auditor, in a
book to be kept for that purpose.

Sec. 3. Any sub-contractor, journeyman. 01' labrn'PI'. pm
ployed in the construction {)r repair, Qr furnishing materials for
any building; may give to the owner thereof notice in writing,
particularly setting forth the amount of his claim and service
rendered, for which his employer is indebted to him, and that
he holds the owner responsible for the same; and the owner
shall be liable for such claim, but not to exceed the amount due
from him to the employer at the time of noUee. which mllY be
recovered in an action.

Sec. 4. Any person having such lien may enforce the same.
by filing his c{)mplaint in the district court of the county where
the work was d{)ne, 01' materials furnished. at any time within
one year from the completion of the work. {)f' furnifo\hing ma
terials: or, if a credit be given, from the expiration of tlw credit.

Sec. 5. In such actitons. all persons whose liens at'e record
fed, as herein provided, may be made parties, and all. {)r any
number, may join in one action, stating their claims distiuetl.v.
and issues shall be made up, and trials had, as in otil('I' caHes:
and the court may, by thejud~ment,direct a sale of the dpfe~d

ant's intere~t in the lot 01' land (if he have any fo\uch saleable m
terest,) and building, for the satisfaction of the lien or liens, and
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LOsts; such I'a]e to be under and by virtue of an execution, and
without prejudice to the rights of any pdor incumbrance,
owner, or other persons, not parties to the action. If the de
fendant or defendants in such action be not entitled to such in
terest in tbe lot or land, on wbicb such building is erected, as is
liable to sale under execution, tben the purchaser, at the sale
herein provided' for, shall be entitled to remove from the prem
ises such property, so sold by execution, and purchased. If sev
eral such actions be brought bJ' different claimants, and be
pending at the same time, the court may order them to be con·
l'olidated.

Sec. 7.. ]f the proceeds of the sale be insufficient to pay all
the claimants, then the court shall order them to be paid in pro·
portion to the amount due each, and any other property of the
owner of the building may 'be taken and sold on execution vo
!'atisfy the same.

Sec. 7. In a]] proceedings to enforce lien!;. the defendant
may file a bond with surety, to be approved by the court, to the
effect that he will pay the judgments that may be recovered,
and costs, ~1lld thereby release his property'from the liens here
bv' created.•

Sec. 8. 'Whenever any person, having n ]ipn by virtue of
the provisions of this act. shall have receivf'd satisfaction for
his claim. and the costs of his proceedings thNeon. he'shall,
upon the reqnest of any person interested, and upon the pay
ment or tender of the costs of entering satisfaction, within six
days lifter snch payment or tender, enter sati!;faction of his d('
mand in the office where the same is recorded; and upon failure
to do 1;;0. h(' shllll forfeit fifty dollars to the pal'ty aggri('v('d, and
II]] damages which he may have sustained in consequence of
such failure or neglect.

Rec. 9.· Whpnever any sub-contractor. jlllll'ne:nnan. 01'

laborel" shall recover any such claim from t he owner of the
building. the same may be set off bv such own!'r in anv action. .' .
brought against him by the person who othel'wii-e would be ('n-
titled to recover the same, under the contract.

Rf'r. 10. Any' person who shall milke, alter, repair-. or be·
stow labor on an:\' artiCle of personal propel·t:~·_ at the request
of the owner or lawful possessor thereof, shall have a lien on
l'1llch pro'Perty. so made. alter1'o , or repaired. or upon which
labor has been beRtowed. for his ju~ and reasonable char~es
for the labor he has performed. find the materials he has fur
nished; a~d l;:11rh. person may hold and retain possession of the
samf'. nnhl ~uch )nst and reasonable char~e8 shall he paid.

Rf'c. 11. Any perRon who is a common rarrier. or who
shall, at th(' J'('fJlH'st of thf' ownPI' or lawful posl'1essor of any
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personal propert,Y, carry, convey, or transport the same from
one place to another, and any person who shall safely keep or
Etore any personal property, at the request of the owner or law
ful possessor thereof, and any person who shall depasture or
feed any horses, cattle, hogs, sheep, or other live stock, 01' be
stow any labor, care, or attention upon the same, at the request
of the owner or lawful possessor thereof, shall ha,e a lien upon
such property, for his just and reasonable charges for the labor,
care, and attention he has bestowed, and the food he has fur
nished, and he may retain the possession of such property until
such charges be paid.

Sec. 12. If such just and reasonable charges be not paid
within three months after the care, attention, and labor shall
have been performed or bestowed, or the materials or food shall
have been furnished, the person having such lien may proceed
tosell, at public auction, the property mentioned in the last two
secnons,or .1 part thereof, sufficient to pay such just and r('as
onable charges. He shall, before such sale, give pnblic notice
of the time and place thereof, by posting a written notice for at
least ten days, in three public places in the county, precinct,
town, or city where he resides, one of whi'ch shall be in some
conspicuous part of his shop or place of business; or if the value
of the article be fifty dollars or more, then by publishing the
same for three weeks successively in a newspaper in the county,
if any, in addition to the notices herein required to be posted.

Sec. 13. If the property be horses, cattle, hogs, or other
live stock, and in aU cases embraced in this act, where the prop
erty is of a perishable nature, and will be greatly injured hy de
lay, the person to whom such charges may be due, may, after
the expiration of twenty days from the time when sU'ch charges
8hall have become due, proceed to dispose of so much of such
property as may be necessary, as hereinbefore prDvided.

Sec. 14. The proceeds of such salel'l, after the payment of
the lien, all charges for keeping and selling such property, shall,
if the owner be absent, be deposited with the trea8urer of the
prDper cou~ty by the person making such sale, he taking the
treasurer's \'eceipt therefor, and shall be subject to the order of
the person legally entitled thereto.

Sec. 15. Attested copies of the notice'S required hy this
act. and proof of the publication thereof, and an affidavit of HIe
perl'lon claiming the lien, or some competent witness on hi!' he
half. setting forth his claims, shaH be filed and ke'pt in the re-

•corder's offi.~e of the proper county, and the same, or COpIes
thereof. attested and sealed by such eJerk, shall he receivrd as
testimonY, .md AhaH be presumptive evidenc(' of the matter

•

therein contained.
Passed April 22, 1854.
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AN AC'l'

Relative to Weights IlInd measures.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the weights and measures, to·
gether with the scales and beams, and those made in conformity
therewith, which are now or maybe hereafter deposited in the
treasury of this territory, shall- be preserved by the treasurer,
and be the public stundard in this territory.

Sec. 2. The treasurer of the territory shall be the sealer of
weights and measures, and he shall have and keep a seal, which
shall be so formed as to impress the letters W. T. upon the
weights and measures, scales and beams, to be scaled by him.
with which ~~e shall seal all such authorized public standards of
weights and measures, and all the weights and measures, scale!'
and beams to be provided by the several counties, when ex
amined by said treasurer, and found to be in conformity with
the standard wei~hts and measures, scales and beams afore
said, and the treasurer of each county ~hall be the sealer of•
weights and measures for said county, and he l'hall provide a
suitable seal and seal all wei~hts and measure!'! brought to him
for that purpose, when the same are found to be in conformity
with the le'{al standards.

~

Sec.::t. 'When anv commoditv shall lw sold bv the hun-" .
dred weight. it i<hall be understood to mean the net weight of
one hnudred pounds avoirdupoise, and all contracts concerning
goods and commodities, sold by weight, shall be construed ac
cordin~ly, unless such construction would be manifestly incon·
sistent with til(> special agreement of the parties contracting.

Sec. 4. ~Thenever whf>at, r;vf>, Indian ('orn, barley, clover
se,;d, buckwheat, dried apples. dried peaches, potatoes, or
ODIons, sha 11 be sold b~' thf> bushel, and no special agreement
as to meaS\ll'f> or weight thereof shall be made by the partie8.
the measure thf>reof Rhall be ascertained b.,- wl'ight. and shall
be computed as foIl OWR:

Rixty pound" for a bushel of wheat or clover seed.
Fifty-six pound!'; for a hm:hel of I'Ve 01' Indian corn.
Thirty·~ix pounds for a hm:hel of oats.
Forty-fin' pOllnds for a bushel of barll'v.
Forty-two nounds for a hushel of buckwheat
Twenty-ei~ht pounds for a bushel of dried apples or dried

peachps.
8ixty ponndll for a bushel of pota1oes.
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FiftJ pounds for a bushel of onionll, turnips, beets and other
vegetable roots.

Sec. 5. Two thousand one hundred and fiftJ and forty-two
one hund.re~ths cubic i~ches, shall be the conte~ts of the legal
bushel wlthm the meamng of this act, and the half bushel and
parts thereof, shall be the standard measure for charcoal fruits
and other commodities customarilJ sold bJ heaped meas~l'e and
in measuring such commodities, the half bushel or other s:Uall
er measure shall be heaped as high all may be. withoot special
effort or de'lign.

Passed April 24, 1854.

----._---

AN ACT

... _.

In Relation to Bills of Exchange and Promissory Note!>.

Sec. 1. Be it enacted bJ the Legislative Assembly of the
Territory of Washington, that all notes in writing made and
signed bJ anJ person wherebJ he shall promise to paJ to any
other person or his order, or unto the bearer, anJ som of money
therein mentioned, shall be due and payable as therein express
ed, and shall have the same effect and be negotiable in like
manner as inland. bills of exchange according to the custom of
merchants.

Sec. 2. EverJ note signed by the agent of anJ person,
under a general or special authority, shall bind such person and
have the same effect, and be negotiable as provided in the pre
ceding section.

Sec. 3 For the purpose of this act, the word person shall
be construed to extend to every corporation capable by law of
making contracts.

Sec. 4. The payees and endorsees of every such note, pay
able to them or their ordeJ', and the holders of everJ such note
payable to bearer, may maintain actions for the sums of money
therein mentioned, against the makers and endorsers of the
same respectively, in like manner as in cases of inland bills of
exchange and not otherwise.

Sec. 5. Such notes made payable to the maker ther'eof, or
the order of .1 fictitious person, shall, if negotiated by the maker,
have the same effect and 'be of the same validitJ as against the
maker, and all persons having knowledge of the facls, as if pay
able to the bearer.
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Sec. 6. On all bills of exchange payable at sight, or at a
future day certain within this territory and on all negotiable
promissory notes, orders, and drafts payable at a future day
certain within this territorJ', in which there is not an express
stipulation to the contrary, three days of grace shall be allowed
by the custom of merchants on foreign bills of exchange, payable
at the expir.'ltion of a certain period after date, or at sight.

Sec. 7. The fourth day of July, and the twenty-fifth day of
December, shall, for all purposes whatsoever as regards the
presenting for payment or acceptance and of the protesting and
giving notice of the dishonor of bills of ex?hange, promissory
notes, drafts lind checks, be treated and conSIdered as Sunday.

Sec. 8. K 0 person within this territory shall be chargl'd as
an acceptor ilf a bill of exchange, unless his acceptance shall be
in writing, signed by himself or his lawful agent.

Sec. 9. If such acceptance be written on a paper other than
the bill. it shall not bind the acceptor except in favor of a pl:'r
son to whom such acceptance shall have been shown, and who.
on the faith thereof, shall have received the bill for a valuahh·
consideration.

Sec. 10. An unconditional promise in writing. to aCI'I'pt
a bill before it is dl'awn, shall be deemed an actual acceptance
in favor of every person who, upon the faith therpof, shall have
received the bill for a valuabll:' consideration.

Sec. 11. Every holder of a bill, presenting the same for
acceptance, may require that the acceptance he written on the
bill; a refusal to eomply with such request sha II be deemed a
refusal to accept. and the bill may be protested for non-accept
ance.

Sl'e. 12. Thl' last four spctions shall not be constl'Ued to
impair the right of any person to whom a promisl' to accept a
bill ma.. have been made. and who, on the faith of such prom
ise, shall have drawn or negotinted the bill. to rp('ovel' damages
of the party making such promisl>. or his refusal to accept such
bill.

Sec. 1~. Every pf'rson. upon whom a bill of f'xehange is
drawn. and to whom til(' sanle is df'!ivprf'd for Ilerpptance. who
shall df'stroy snch hill. OJ' rpfusp. within twenty-four hours after
such delivery, or within such othpr period as t'hf' holdf'I' may al
low, to retui'll tl1(' hill neeepted. or non-accepted. to the holder.
shall be deempd to ha\"P aecepted the same.

Sec. 14. The ratl' of damages to bp allowed and paid upon
the usunl nrotpst foJ' non-payment of bills of exehange drawn
or pndol'flei! '''ithin this tf'rritorv. if payable without the limits
of the Fnit?d States. shall be ten ppr' cent. upon th"e contents
thereof; and if s\wh bill he pa.vableout of this territory. but
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within some state or territory of the United States, such rate
of damages shall be five per cent. upon the contents'thereof.

Sec. 15. Such damages shall be in lieu of interest, charges
of protest, and all other charges incurred previous to, and at
the time of giving notice of non-payment, but the holder of such
bill shall be entitled to demand and receive lawful interest upon
the aggregate amount of the principal SUql specified in such bill,
and of damages thereon, from the time at which notice of pro
test for non-payment shall ha,-e been given, and payment de
manded.

Sec. 16. Nothing in this act shall apply to bills of ex
change, promissory notes, or other negotiable instrulllents made
or drawn before the passage of this act.

Passed March ~O, 1854.

-,-

Relating to Deeds.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington} That all conveyances of real estate,
Qr of any interest therein, and all contracts creating or evidenc
ing any encumbrance upon real estate, shall be by deed.

Sec. 2. A deed shall be in writing, signed and sealed by
the party bound thereby, witnessed by two witnesses, and ac
knowledged by the party making it before a judge of the su
preme court, a judge of the probate court, a justice of the peace
01' a notary public.

Sec. 3. A married woman shall not be bound by any dred
affecting her own real estate or releasing dower, unless she shall
be joined in the conveyance by her husband, and shall, upon an
examination by the officer takin~ the acknowledgement, separ
ate and apart from her husband, acknowledge that she did
voluntarily, of her own free will, and without the fear of or co
ercion from her husband, execute the deed, and the officer' shall
make known to her the contents of the deed, and shall certify
that he has made known to her its contents and examinpd her
separate and apart from her husband, as is above provided.

Sec. 4. AII deeds shall be lodged for record in the office of
the recorder of deeds of the county where the land is situated.
within six months from the tillle when they are executed and
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delivered, and unless so lodged for record within six months
they shall not be valid as against bona fide purchasers without
notice, and when so lodged it shall be notice to all the world.

Passed April 28, 1854.

---------

Al' ACT

To Prevent Fraudulent Conwyances.

Sec. 1. Be it enacted boY the Legislatiye Assembly of the
Territory of Washington, That all deeds of gift, all conveyances,
and all transfers or assignments, verbal or written, of goods,
chattels or things in action, made in trust for the use of the per·
son making the same,· shall be void as against the existing or
subsequent creditors, of such person.

Sec. 2. ]n the following cases specified in this section, any
agreement, contract and promise shall be void, unless such
agreement, .:ontract or promise, or some note or memorandum
thereof, be in writing, and signed by the party to be charged
therewith, 0r by some person thereunto by him lawfully author
ized; that is to say:

Ever;}' agreement that by its terms is not to be performed
in one year from the making thereof.

Every special promise to answer for the debt, default, or
misdoings of another person.

Every ,1greement, promise or undertaking made upon con
sideration of marriage, except mutual promises to marry.

EveQ' ::;pecial promise ma:de by an executor or adminis·
trator, to an::;wer damages out of his own estate.

Sec. 3. No contract for the sale of any goods, wares, or
merchandise, for the price of fifty dollars or more, shall be good
and valid, unless the purchaser shall accept and receive part of
the goods so sold, or shall give something in earnest to bind the
bargain, or in part payment,.:or unless some note or memoran
dum in writing of the bargain be made and signed by the party
to be charged thereby, or by some person thereunto by him
lawfully authorized.•

Set:. 4, ~o bill of ~alt' fol' the transfer of personal prop-
erty. shall bp "alid as against existing rrt>ditors or innocent
purchasers, whel't' the property is left in the possession of the
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vendorJ unless the said bill of sale be recorded in the auditor's
office of the ('ounty in which the property is situated, within ten
days after such sale shall be made.

Pessed March 21, 1854.

AN ACT

To Regulate Marriages.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That marriage is declared to be a
civil contract.

Sec. 2. The following marriages are declared void:
When either party had a wife or husband living at the

time of such marriage.
Where either of the parties are nearer of kin than first

cousins, computing a'ccording to the ['ules of the civil law,
whether of the whole 'or half blood: Provided, That when the
parties whose marriage is void under the causes in this section
mentioned, shall continue to live together as man and wife after
such disability is removed, such marriages shall be valid to all
intents and purposes.

Sec. 3. All children born to marriages declared void by
the preceding section, and all children born of persons living
and cohabiting together, as man and wife, and all children born
out of wedlock whose parents shall intermarry, shall for all pur
poses be legitimate.

Sec. 4. Ministers of the gospel, clergymen and priests and
judges of the supreme court may join parties in marriage
throughout this territory; and judges of the probate court, and
justices of the peace within their respective counties, and par·
ties may be joined in marriage by the society of friends accord·
ing to the rules of their society: Provided, That no marriage.
legal in other respects, shall be void on account of the incapacity
of the person joining parties in marriage.

Sec. 5. Males under the .age of twenty-one, and femflles
under the age of eij!hteen, shall not be joined in marriag-e with
out the consent of the parents, guardian or other person nndel'
whose government such minor may be.

Sec. 6. No marriage shall be void or voidable for the want
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of any fOI'lll:i Iity I'equired by law, if either of the parties thereto
belie~ed it to be a legal marriage at the time.

Sec. 7. Every person who shall join persons in marriage
by virtue of the provisions of this act, shall, within three months
thereafter. under a penalty of not less than twenty nor more
than one hundred dollars for each and every neglect, file a cer
tificate in the office of the clprk of the probate court of the
county in which such persons were joined in marriage, which
certifi'cate shall by such clerk be recorded, and a certified copy
therpof sha11 be evidenc(' of such marriage.

Passed April 20. 1854.

--- .. ----

.\ ~ ACT

Regula ting Di'orces.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That divorces may be granted by the
district court, on application of the party injured, for the fol
lowing ca useS:

\Vhen the consent to the marriage of the party applying
for the divol'ce was obtained b;y force or fraud, and there has
been no subsequent voluntary co-habitation.

For adnltery on the part of the wife, or of the husband,
when unforgiven, and application is made within one )'ear after
it shall come to his 01' hel' knowledge.

Impotency.
Abandonment for one ,ear.

•
Cruel tI'eatment of either party by the other.
Habitual drunkeness hy either party, or the neglect or re

fusal of the nushand to make !'Iuitable provisions for his family.
Th: iI~lpJ'isonmcnt of eithpr party in the penitentiary, if

complamt IS filed during the term of such imprisonment. And
divorce may be granted on appli'eation of either party for any
other cause. deemed by the conrt sufficient, or where the court
shall be satisfied that the parties ean no longer live together.

Sec. 2. \Vhpn there is any doubt as to the facts rendering
a ~arriage v'oid. pither party may apply for, and on proof ob
tam a dpcrpe of nnllity of marriage.

Sec. 3. Any pel'son who has bePIl a resident of the territory
for one year may file his or her complaint for a divorce or de-
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cree of nullitJ of marI'iage under oath in the district court of
the countJ where he or she may reside, and like porceedings
shall be had thereon as in civil cases.

Sec. 4. When the defendant does not answer, or answer
ing, admits the allegatiom; in the complaint, the comi shall re
quire proof before granting a divorce or a decree of nullit.y.

Sec. 5. The defendant may, in addition to his or her an
swer, file a cross complaint for divorce, and the court may in
such case grant a divorce, if any, in favor of either party or as
on application of both. ..

Sec. 6. Both parties shall be considered as applying for a
divorce when the complaints of both are filed at the same term
of the district court, and when the defendant by his or her cross
complaint also for a divorce.

Sec. 7. Pending a petition for divorce, the couct or the
judge thereof, in vacation, may make and hy attadnnent en
force such orders for the disposition of the persons, propert;\'
and children of the parties as may be deemed right and proper,
and such orders relative to the expenses of such suit as will
ensure to the wife an efficient preparation of her case, and a
fair and impartial trial thereof; and on decreeing or refusing' to
decree a divorce, the court may, in its discretion, requirl' the
husband to pay all reasonable expenses of the wife in the prose
cution or defence of the petiHon, when such divorce has been so
granted or refused, and give judgment therefor.

Sec. 8. In granting a divorce, the court shall also make
such disposition of the property of the parties as shall appear
just and equitable, having regard to the respective merits of
the parties i:nd t'o the condition in which they will be left by
such divorce. and to the party through whom the property was
acquired, and to the burdens imposed upon it for the benefit of
the children, and shall make provision for the guardianship,
custody and support and education of the minor children of such

•marrIage.
Sec. 9. 'Vhenever an order of divorce from the bonds of

matrimony is granted in this territory by a court of competent
authority, Ruch order Rhall fully and oompletdy dissolve the
marriag-e as to both Darties. And in all suits for a divorce, if a
divorce be granted, the court may, for just and reaRonable cause.
change the name of such female. who shall thereafter be known
and called bv such name as the court shall in its order or decree

•
appoint.

Rec. 10. Wlwnever a petition for divorce remains nnde
fended. it ,.hall be the duty of thf' prosecuting attornf'Y to rpsist
such petiti,)ll.

Pas8ed .-\ prill R. 1854.
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AN ACT

Creating Office and Defining the Duties of Territorial Auditor.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That there shall be elected at this
session of the legislative assembly, and annually thereafter, by
joint ballot of the oouncil and house of representatives, a terri·
torial auditor, who shall be commissioned by the governor, and
shall hold his office for the term of one year, and until his suc
cessor is elected and qualified.

Sec. 2. The territorial auditor shall reside and keep his
office at the seat of government, and hefore entering upon his
duties, shall execute and deliver to the governor a bond to the
territ{)ry, in the sum of one thousand dollars, to be approved by
him, conditioned for the faithful performance of all duties re
quired. or which may be required of him by law, and take an
oath of office before some judge or justice of the peace within
the territory, to be endorsed on his commission, and file a copy
thereof, together with his bond, in the office of the secretary of
the territorv.•

Sec. 3. The auditor of public accounts is declared to be
the general accountant of the territory, and the keeper of all
public account books. accounts, vouchers, documents. and all
papers relating to the accounts and contracts of the territory,
and its revenue, deht. and fiscal affairs, not reqnirf>d hy law to
be placed in some other office, or kept by some other person.

Sec. 4. It shall he the duty of the auditor to digest, pre
pare, and report to the legislative assembly, at the commence
ment of each annual session:

1st. A full and detailed statement of the condition of the
revenues. and the amount of the expenditures for the fiscal
last veal'.•

2nd. A full and detailed statement of the pnblic debt.
3d. Estimates of the revenue and expenditures for the

next succeeding year.
4th. Such plans as he may deem expedient for the support

of puhlic credit; for lessening the public expenses; for using the
public money to the best advantage; for promoting frugality and
economy in puhlic offices; and generally, for the better manage
ment and more perfect nnderstanding of the fiscal affairs of the
territory.

5th., A tabular statement, showing, separately, the whole
amount of each appropriation of monev made 'bv law. the amount
paid under the same, and the balance' unexpen·ded. '
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6th. A tabular statement, showing separately the amount
of money received into the treasury, from all sources in the
preceding fiscal year; the amonnt received from each cou'nty aud
each source of revenue in each county.

Sec. 5. It shall be the duty of the auditor:
1st. To audit, adjust, and settle all claims against the ter

ritory, payable out of the treasury, except only such claims afo;
may be expressly required by law to be audited and settled bJ
other officers or persons.

2d. To draw all warrants upon the treasury for mouc,)', ex
cept only in cases otherwise expresslJ provided by law.

3d. To express in the body of every warrant which he may
draw upon the treasury, the particular fund appropriated by
law, out of which the same is to be paid.

4th. To audit, settle, and adjust the accounts of all col
lectors of the revenue, and other' holders of public money, who
are required by law to pay the same into the treasury.

5th. To keep an account between the territory and terri·
torial treasurer.,

6th. To keep an account of all debts and credits between
the territory and the United States. I

7th. To direct prosecutions, in the name of the territory,
for all official delinquencies, in relation to the assessment, col
lection, and payment of the revenue, against all persons who by
any means become possessed ,of public money or property, and
fail to pay over or deliver the same, and against all debtors of
the territory.

8th. To procure from the proper officials an abstract and
description of all taxable lands within the territory, not yet
procured, and annually hereafter, abstracts and descriptions of
such lands as shall become taxable.

9th. To transmit to the derk of each county commission
ers' court, annually, a descriptive list of all taxable lands in such
county.

10th. To give information, in writing, to either house of
the legislative assembly. whenever required, upon any subject
relating to the fiscal atTairs of the territory, or touching any
dutv of his office.•

11th. To furnish.,. offices for himself and the territorial
treasurer, and all books, papers, blanks, and forms, required hy
Jaw for the proper dischar~eof the duties of their offices, and to
furnish the proper forms, throu~h the auditors of the countieR,
to assessors. treasurers, and sheriffs, and such auditors.

12th. To perform all such other duties as may be requirpd
by law.
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Sec. 6. All persons required by law to pay money directly
into the treasury of tbe territory, shall, unless otherwise pro
vided, exhibit their accounts and vouchers to the auditor, on or
before the first Monday in November, in each year, to be audited,
adjusted, and settled; and the auditor shall proceed, without
an.r unnecessary delay, to audit, adjust, and settle the samp, and
report to the treasurer the balance found due.

Sec. 7. If any person, so required by law to pay money into
such treasury, shall fail to pay the amount so found due into
the treasury, and produce the treasurer's receipt to the auditor,
within ten da,s after the settlement above requirEd, the delin-• •

quent shall forfeit to the territory the amount of his commis-
sion allowed him by law; and, also, two and a half per cent. a
month on the amount wrongfully withheld,. to be computed from
the time the same ought to have been paid, until actual pay·
ment; and the auditor shall charge such delinquent according
ly, and the whole amount of principal and forfeiture may be re
covered bj- action on the offidal bond of the delinquent, or other
wise, according to law.

Sec. 8. All persons having claims against the territory,
shall exhibit the same with the evidence in support thet'eof, to
the auditor, to be audited, settled, and allowed within two years
after such claim shall accl'ue, and not afterwards. And in all
suits brought in behalf of the territory, no debt or claim shall• •

be allowed against the tprritorv as a set off, but such as have
heen exhibited to the auditor. and bv him allowed or di!'allow-

•

ed, except only in cases wlH're it shall be proved to the satisfac-
tion of the court that the defendant. at the time of trial, is in
possesion of vouchers which he could not produce to the auditor,
or that he was pt'eventf>.d from exhibiting the claim to the
auditor. hy ahs('nee from the territory. ·sickness, or unavoid
able accident.

Sec. n. The auditor, whenever he may think it necessary
t? the .proper sf'ttlpmpnt of any account, may examine the par
tIes, WItnesses, and others, on oath! or affil'mation, touchin/.! any
matter material to be known in the sl.'ttlement of such account:
a~d for that purpose may i8sue writs of summons, and compel
WItnesses to attf>nd hf>fore him. and give evidl.'nce in the same
manner, and by the same means, allowed bv law to courts of
record. '

Sec. 10. All accounts, vouchers. and documents, settled or
to be settled by thf' auditor, Rhall be preserved in his office. and
copies thereof,. authenticated by the official seal. shall be gi,en
to any person mterf'stl.'d therein. who shall require the same.

Sec. 11. In all cases of grants, salaries. pay, and expenses,
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ascertained and allowed by law, found due to individuals from
the territory, when audited, the auditor shall draw warrants
upon the treasury for the amount. in the form used in the treas--
ury department; but in cases of unliquidated accounts and
claims, the adjustment and pa;yment of which are not providl'd
for by law, no warrant shall be drawn by the auditor, or paid Ily
the treasurer, unless the previous appropriation shall have been
made by law for that purpose; nor shall the whole amollllt
drawn for and paid und(Or any oue head eVl'r ('xtl'ed 1he amount
thus appropriated.

Sec. l~. If any person interested shall be dissatisfied with
the decision of the auditor on any claim, account, or tl'edit, it
shall be the duty of the auditor, at the request of such person to
refer the same, with the reasons of his decision, to the ll'gislathe
assembly. .

Ret. Vt In all cases where the laws recognize a claim for
monf'y against the territory, and no appropriation shall be made
by law to pay the same, the auditor shall audit the same, and
gin- the claimant a certificate of the amount therpof.. under the
official seal, if demanded, and shall report the same to th(' legis
lath'e assembly with as little delay as possible.

Sec. 14. The auditor shall report to the legislatin' a,,
sembly, within ten days after the commencement of each reg
ular session, a list of all collectors of the revenue, and other
holders of public money, whose accounts remain unsettled for
six months after they ought to have been settled, according to
law, and the reasons thereof. _

Sec. 15. The auditor shall receive an annual salary of $150,
to be audited by the territorial treasurer, and paid by him out
of any moneys in the treasury not otherwise appropriated.

Sec. 16. All the books. papers, letters, and transactions
pertaining to the office of auditor. shall be oyen to the inspec
tion of a committee of the legislative asselllbly, or either branch
thereof, who shall examine and settle all the auditor's accounts.

Sec. 17. The auditor shall have power to administer all
oaths required by law, in matters pertaining to the duties of his
office.

Sec. 18. The auditor shall keep a seal of office, for the au
thentication of all papers, writings, and documents required by
law to be certified bv him, and copies, so authenticated and cer-, ~.

tified, of all papers and documents lawfully deposited in his of
fice shall be received in evidence as the original.,

Passed April14, 1854.
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Creating the Office and Defining the Duties of Territorial Treas
urer.

Sec. 1. Be it enacted b,Y the Legislative Assembly of the
Territory of Washington, That there shall be elected at this
session of the legislatiYe assembly, and annually thereafter, by
joint ballot of the council and house of representatives, a terri
torial treasurer, who shall be commissioned by the governor,
and hold his oflice for the term of one year, and until his suc
cessor is elected and qualified.

Sec. 2. The territorial treasurer shall reside and keep his
office at the seat of government, and before entering upon his
duties shall execute and deliver to the governor a bond, to the
territor,Y, in the sum of ten thousand dollars, to be approved by
him, conditioned to pay over all moneys at such time as required
by law, and for the faithful performance of all duties required,
or which may be required of him by law, and take au oath of
office, before some judge or justice of the peace within the terri
tory, to be endorsed on his commission, and file a copy thereof,
together with his bond, in the office of the secretary of the tel'
rito1'"\.•

Sec. 3. It shall be the dutv of the territor'ial treasurer:•
1st. To receive and keep all moneys of the territory, not

expressly required by Illw to be received and kept by some other
person..

2d. To disburse the public moneys, upon warl'ants drawn
upon the treasury according to law, and not otherwise.

3d. To keep a just, true, and comprehensive account of all
moneys received and disbursed.

4th. To keep a just aud true account of each head of ap
propriation made by law, and the disbm'sements under tile same.

5th. To render his accounts to the auditor for settlement,
quarterly, or oftener, if required.

6th. To report to each llOuse of the legislative assembly.
within ten days after thp commencement of each regular session,
a detailed statement of the condition of the treasury and HI'!
operations for the preceding year. . ,

8th. To give information, in writing to either house of the
legislativ.e assembly, whenever required, 'npon any subject con
nected WIth the treasury, or tonching any duty of his office.

~th. He shall account for and pay over all moneys received
by hIm as such treasurer, to his successor in office, and deliV'er
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all books, vouchers, and effects of office to him and such suc-
cessor shall receipt therefor. . '

Sec. 4. All the books, papers, letters, and transactions per
taining to the office of treasurer, shall be open to the inspeetiun
of a committee of the legislative assembly, or either branch
thereof, to examine and settle all accounts. and to count all
moneys; and when the successor of any such tn)asurel' shall be
elected and qualified, the territorial auditor shall examine aud
settle all accounts of such treasurer remaining unsettled. and
give to him a certified statement, showing the balancp of
moneys, securities, and effects for which he is accountable. nnd
which have been delivered to his successor, and report the sallie
to the legislative assembly.

Sec. 5. The treasurer shall grant duplicate receipts, under
the seal of his office, for all sums of money which shall be paid
into the treasury, and the person receiving tllP >:llmp ,,!lall de
posit one of them with the auditor, who shall credit such ppl'son
accordingly, and charge the treasurer with the amount.

Sec. 6. The treasurer shall have power to administel' all
oaths required by law, in matters pertaining to the duties of hiA
office.

Sec. 7. The treasurer shall keep a seal of office. for the
authentication of all papers, writings, and documents required
by law to be certified by him, and copies, so authenticated and
certified, of all papers and documents, lawfully deposited in his
office, shall be received in evidence as the originals.

Sec. 8. If the territorial treasurer shall wilfullv refuse to•
pay any warrant, lawfully drawn upon the treaimrv. hI' shnll
forfeit and pay four-fold the amount, to be recovered by action
against the treasurer and his securities, on biR official bond, or
otherwise shall also suffer such other punishment as the law
may provide.

Sec. 9. The treasurer shall receive as a compensation for
his services two per cent. on all moneys received, and two per
cent. on all moneys disbursed by him, in his official capacity. to
be audited by the auditor, and retained by said treasurer from
any moneys in the treasury, not otherwise appropriated.

Passed April 11, 1854.
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AN ACT

.tn Act Helative to Prosecuting Attorneys.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \Yashington, That at the first annual electIOn, and
every two J'ears thereafter, there shall be elected by the quali
fied voters of each judieial dis tritt, a prosecuting attorney, who
shall be an attorney at law, and have the qualificalions of a
voter, who shall continue in office for the term of two y.ears, and
until his successor is elected and qualified: Provided, That the
legisla tive assembly, at its present session, shall elect, on joint
ballot, prosecuting attorneys for the several districts, who shall
hold their office until the next general election, or until their
successors are duly elected and qualified.

Sec. 2. The clerks of the boards of county commissioners
shall mal;:e out an abstract of the "otes given in their respective
counties for prosecnting attorney. and transmit the same to the
secretary of the terri tory; and said votel' shall be canvassed,
and a certificate issued. in the same manner as in the election of
delegate to congress.

Sec. B. En'r} prosecnting attorney, before ('ntel'ing upon
the duties of his office, shall take and subscribe an oath,
faithfully to disebarge the duties of his office as prose
cuting attorney; such oath to be endorsed on the back of the
certifica tt>, and a copy thereof, certified to by the officer before
whom the oath shall have been taken, shall be filed in the office
of the secretary of the territorY.

• •
Sec. 4. He shall reside in his dish-ict during his continuo

ance of office, shall commence and prosecute all ciyil and crim
inal actions in which the territory or any county in his district
may be a party, defend all suits brought against tIle territory
01' any county in his district, and prosecute all forfeited recog
nizances. and actions for the recoverv of debts fines penalties,.. "
a~d :orfeitures accruing to the territory or any county in his
dH~tl'l(,t. He shall appear on behalf of the territory in the suo

• •
preme eonr't III all appeals or writs of error, taken from any
countv in his district.••

Rec. 5. The sevpral prosecuting attorneys shall annually,
in the month of December, make to the secretarv of the terri
tory. a repor~ of th~ amount and kind of official business by them
done respectIvely, III the preceding year, the number of persons
prosecuted, the offensel'\ for which such prosecutions were had,
the results thereof, and the punishment awarded in each case.
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with such particular statements and suggestions as he nlllY deem
interestin~ and useful. '

Sec. 6. If the prosecuting attorney of any dh;trict shall
not attend at any term of the district court, or shall, from any
cause, be unable to attend to the discharge of his duties at such
term the court may appoint some qualified person to discharge
the duties of prosecuting attorney, who shall receive the usual
fees therefor; and in case of a vacancy in the office of prosecut
ing attorney, the g-oyernor may appoint some qualified person to
discharge the duties of the office until the next annual election,
who shall receive the salan- and usual fees therefor.,

Sec. 7. No prosecuting attOl'ne~- shall rpceiye any fee or
reward from, or on behalf of, any pl'osecutol', for any of his
official services, or, during the pendpn('y of any such prosecution,
be engaged as counselor attorney, for eitlwr party, ill any ei,·j)
action depending essentially upon the same facts.

Sec. 8. Each prosecuting attorney shall be entitled to re
ceive a salary, in semi-annual payments, on the first day of .1 uly
and January in each year, at the annual rate of two hundred
dollars, to be paid from the territorial treasut',I'.

Sec. 9. Each prosecuting attorney shall receive the follow
ing fees: In all criminal prosecutions. where the punishment
is death. or imprisonment for lifp, wher(> tIlt' prisonpr is ('on
victed, twenty-five dollars: where tIll' prisoner is aeq nitted,
twelve dollars. In all crimiual proseeutions where the punish
ment is impl'isonrnent in tl1P IIPniteutiary for any less term than
for life, where the prisoner is eonYictpd, fifteen dollars; where
the prisoner is acquitted seyen dollars. In all criminal pI'ilse
eu tiODS where thp punishllwnt is impl'isollllwnt ill tlip county
jail. or not particularly specified in this spetion, wlH']'p the pris
oner is convicted, ten dollars; where the priSOllPl' is acquittpd,
five dollars.

Sec. 10. Each prosecuting- a ttornt'y shall r(>ceiw, for tl]('
prosecution of all fodeited recog-nizances, depts, fines. and for
feitures accruing to the terrHory 01' any county in his district,
ten per cent. upon the amount recovered. For each civil suit
that he may defend or prosecute on behalf of any county in hi~

district. twenty-five dollars. For each da~'s attf'ndanee upon
the district eo~rt. durjn~ the sitting of the grand jury, in any
county in this district, five dollars.

Ree. 11. The fees of prosecuting attorneys, provided for in
the ninth and tenth sections of this act, shall be paid by the
countv where or to which the service was rendered. It shall bp
the d~ty of the district clerk, at the close of each term of the
district court in this county, to tax the fees of the proseclltin~

attorney for that term, which bill of fees shall b(' approved by
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the judge of the district court. Upon presentation of said bill
of fees to the county auditor, it shall be his duty to draw a war
l'ant upon the county treasury for the amount of said bill in
favor of the prosecuting attorney.

Sec. 12. It shall be the duty of the district clerk, in all
criminal prosecutions. where the prisoner is convicted, to tax
and collect, as costs against such .prisoner, for the use of the
county. an amount in each case equal to the fees allowed the• •

prosecuting attorney by the tenth section of this tid. Said dis-
trict del'k shall pay said fees, when collected, semi-annually
into the county treasury, taking duplicate receipts from the
county treasury therefor, one to be retained by himself, and the
other to be filed in the office of the county auditor, which receipt,
when so filed, shall be sufficient to charge the county treasurer
with the receipt of said fees.

Sec. 13. Each magistrate who shall commit or hold to bail
any person charged with crime against the laws of this terri
tory, shall immediately make out and transmit, under seal, by
mail or other safe conveyance, to the prosecuting attorney of
the proper district, a copy of the original affidavit, the state
ments of the prisoner, and depositions of all the witnesses ex
amined on the part of the territory.

Passed April 11, 1854.

An Act Supplementary to an Act Creating ~he Board of County
Commissioners and Defining Their Duties.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of 'Washington, That the regular session of the board
of county commissioners shall commence on the first Mondays
of MarCh, June, September and December, and that the pro
visions of an act to which this is a supplement, so far as they are
inconsistent with this act, be and they are hereby repealed.

Passed April 29, 1854.

------_. -
An Act Relating to County Assessors.

~ec. 1. Be it .enacted by the Legislative Assembly of the
Terntory of Washmgton, That at the first annual election, in
each county, and annually thereafter, there shall be elected a
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county assessor, who shall have the qualifications of a voter, and
shall continue in office for the term of one year and shall con
tinue in office until his successor is elected and qualified.

Sec. 2. The said assessors shall, each. befol'e entpring- OIl

the dis~hargeof the duties of his office, give a bond to the county
for WhICh he was elected, with two or more sureties, to be ap
proved by the board of county commissioners, in sueh penal
8um a~ such board shall direct, and shall take and subseribe an
oath, faithfully and impartially to discharge the dutil'S of his
office, according to law, and to the best of his abilities.

Sec. 3. Each assessor shall l'eceive from the countv auditor,
before the first Monday of March, a blank assessment' roll, and
shall prepare a full and complete assessment roll, according to
law; and three weeks before the last Monday in May, shall give
public notice in some newspaper printed in his counry, and if
there be no such newspaper, then in some newspaper in general
circulation in the territory, or by posting up notices in six COll

spicuous places in his county, setting forth that on the last Mon
day in Mav the assessor will attend at the office of the countv

L L' ..-

auditor of his county, and, with the assistance of said auditol',
will publicly examine the asspssment rolls, and ('orrpct all errors
in valuations, descriptions, or qualities of lands, lots, or othel'
property; and it shall be the duty of persons interested, to ap
pear at the time and place appointro; and if it shall apppal', dur
ing such examination, that there is any lands, lots, or other
property, assessed twice, or assessed bpyond its aetual vahH', or
assessed in the name of a pel'son not the owner therl'of, or any
lands, lots, or other property, not as~w!"sed, tIll' auditor and Hi'

sessaI' shall make the proper corrections: Provid<'d, That f[ll'
the year 1854, the acting assessor shall not hp requirprl to prf'
pare his assessment roll before the first Monday in ,July, 01' to
give notice of his attendance, or attend at the county spat, to
correct errors in such roll. \

Sec. 4. If any assessor shall wilfully nl'glect to attrnrl at
the time and place required, he shall be liable for a violation of
his duty, and shall suffer surh fine and imprisonment, or hoth,
as the district court shall impose: Provided, That it may be
competent for any assessor, in case of his being prevented by
sickness, or anv other unavoidable ca~se, as above describpd,
to appoint some suitable person, having the qualifications of a
voter, his deputy, who shall perform all the duties of thp assessor
hp represents, and for whose acts the said assessor shall be re
sponsible; and said deputy shall, beforp he enters on the dis
charge of the duties of his office, take and subRcribp, bpforp thp
county auditor, an oath, faithfully and impartially to perform
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the duties df:>YolYing upon him, which oath shall be filed in the
office of the county auditor.

Sec. 5. It shall be the duty of the assessor, in each county,
to make out and retain in his possession, a duplicate of his as
sessment roll. and shall make the necessary corrections therein,
so that such duplicate will correspond with the assessment roll
on file in the office of the county auditor. and also make a plot
of town plots within his county. and note thereon the owner of
each tract of laud. and of each town lot. and deliver snch dupli
cate assessnwnt roll and plot. aud other documents relating
thert'to. to his successor in officf'.

Each assessor shall receive a compensation of five dollars
pt'r day. for each day actnally and necessarily employed in the
discharge of the duties of his office. and such reasonable com
pensation for the copy of the assf'ssment roll and plots of towns,
as tIlt' board' of county commis:'\ioners may allow, which com
pensation shall be paid out of any moneys in the county treas
Ury not otherwise appropriated.

. Passed March 28. 1854.

•

An Act to Authorize the Assessors of Each County to Take the
Census.

8ec. 1. Be it enacted by the Legislature of Washington
Territory, That it shall be the duty of the assessors of each
county in this territory, to take the census of all the inhabitants
of their respective counties, and shall report a copy of said
census to the secretary of the territory, on or before the first
Monday of December, in each year.

Sec. 2. Said assessor shall make a complete list of all the
white male inhabitants, with their ages, occupations, the state
or county they are from, whether married or single, and also,
whether citizens or aliens. Also, all white female inhabitants,
their ages, whether married or single. and the county or state
they are from. He shall make separate lists of all taxable half
breed Indians, negroes, kanakas, and mulatoes, and chinamen.

Sec. 3. The county commissioners shall make to the as
sessor of their cou~ties, such allowance for taking the census,
as they may deem .lust and proper, to be paid out of the county
treasury but no allowance for mileage shall be made to such
flssessors.

Passed April 21, 1854.
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An Act to Provide for the Appointment ()f Notaries Public.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, There shall be as man notaries pub
lic biennially appointed by the governor for the several counties
as he shall deem expedient; and they shall be severally commis
~;ioned and engaged thereon, according to law.

Sec. 2. Notaries public are hereby authorized within their
respective counties to act, tmnsact, do and finish all matters and
things relating to protests, and protesting bills of exchange and
promissory notes, and all other matters within their office reo
quired by law; to take depositions as precsribed by law, and ac·
knowledgments of deeds and other instruments, and to admin·
ister oaths.

Sec. 3. On the death, resignation, or removal from office of
:my notary public, his records, together with all his official pa
pers, shall be deposited in the office of the clerk of the district
('OUl't. for the count.}' in which the said notary public resided.

Sec. 4. If any notary public on his resignation or removal
from office, shall, for the space of three months, neglect to de
posit his records and official papers in the elerk's office, he shaH
forfeit a sum not exceeding five hundred dollars.

Sec. 5. Every notary public, before he enters upon the du
ties of his office, shall provide an official seal, and deposit an im
pression of the same (together with said oath and bond,) in the
office of the secretary of the territory.

Passed March 16, 1854.

An Act to Provide for Printing the Laws in the Pioneer and
Democrat.

Sec. 1. Be it enacted by the Legislative Assembly {)f the
Territory (Jf Washington, That it shall be the duty of the terri
torial printer to publish the laws of the present session in the
Pioneer and Democrat, b;' inserting each act once in said paper
at as early a period as practicable.

Sec. 2. All laws published in said paper may be read in
eviden('(' from the paper in which it shall be contained, in all
courts of justice in this terrtory, and in proceedings before any
officer, body or board, until the first day of August, 1854.

Sec. 3. This act to take effect f['om and after its passage.
Passed April 22, 1854.
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An Act to Define the Judicial Districts of Washington Territory.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the session of the supreme court
shall be holden at the seat of government, on the first Monday
in December in each year.

Sec. t. The territory is hereby divided into three judicial
districts.

Sec. 3 The first district shall consist of the counties of
Walla ",JalIa, Skamania, Clarke, Cowlitz, Wahkiacum and Pa·
cific.

Sec. 4. The second district shall consist of the counties of
Lewis, Chehalis, Thurston and Sawamish.

Sec. 5. The third district shall consist of the counties of
Pierce, King, Island, ClaIm, Jefferson and Whatcom.

Sec. 6. Two terms of the district court shall be held in
each county every year; except those counties attached to other
counties for judicial purposes.

Sec. 7. 'fhp district courts in and for the county of Jeffer·
son, shall be held on the first ~Ionday in April and October; for
the county of Island on the second Monday in April and Oc
tober; for the county of "'hatcom. on the third Monday in April
and October ~for the county of King, on the fourth Monday in
April and OdobeJ'; for the county of Pierce, on the first Monday
in May and XOYeIllber.

•
Sec. 8. The district COUl'ts in and for the county of Thurs-

ton, shall be held on the second Monday in May and November;
for the county of Sawamish, on the third Monday in May and
NoYember; for the county of Lewis, on the fourth Monday in
May and November.•

Sec. 9. Tlw dh,:trict courts in and for the county of Ska-
mania, shall be held on the last Monday in March and Sep
tember; for the county of Clarke, one week after the time ap
pointed for Skamania; for the county of Cowlitz, on the second
Tuesday after the time appointed for Clarke county; for the
county of Padfie, one week aftpr the time appointed for Cowlitz
county.

Sec. 10. The county of Chehalis is hereby attached to the
county of Thurston, for judicial purposes; and the county of
ClaIm, for like purposes. it" attached to the county of Jefferson.

Sec.l1. This act to take effect from and after the first day
of June, 1854.

(No date of passage given.)
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An Act Assigning the District Judges of Washington Territory.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \Vashington, 'l'hat Han. Edward Lander, chief jus
tice, be and hereby is assigned to the third district and to re
side therein; that Han. Victor Monroe, one of the associate jus
tices, be and hereby is assigned to the second distl'ict and to re,
side therein; that Han. Obadiah B. McFadden, one of the as
sociate justices, be and hereby is assigned to the firRt district
and to reside therein.

Sec. 2. Either of said district judges llIa.y hold court in
any district other than that for which he was assigned, in case
of the absence, sickness or disability, of any of the judges to
hold the regular term or terms of court.

Passed April 27, 1854.

An Act to Apportion the Representation of the Legislative
Assembly.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the apportionment of the mem
bers of the council shall be as follows:

Walla Walla, Skamania and Clarke counties, shall elect
two.

Cowlitz, 'Vahkiacum, Pacific and Lewis, shall elect two.
Chehalis, Thurston and Sawamish, shall elect two.
Pierce and King shall elect two.
Whatcom Island, Jefferson and ClaIm, shall elect one.
The members of the house of repl'esentatives shall be as

follows:
Walla Walla shall pleet one-1.
Skamania shall elect one-I.
Clarke shall eleet four-4.
Cowlitz shall elect one 1.
Lpwis shall elect two-2.
\Yrhldacum and Parific shall elect one-1.
Chehalis and Sawamish shall elect one-1.
Thurston shall elect four-4.
Pierce shall elect three 3.
Pierce and King together shall elect one-l.
King shall elect one 1.
Island and Whatcom shall elect one-I.
Jefferson and ClaIm shall elect one 1 :-22.
Passed April 29. 1854.
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AN ACT

Defining the Time of the Convening of the Legislature.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territor,)' of Washington, That the regular annual session of the
legislature shall commence on the first Monday in December, in
each year.

Passed April 20, 1854.

---------
AN A.CT

To Provide for the Appointment of a Board of Commissioners
to Prepare a Code of Laws for the Territory of Washington.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington. That Edward Lander, Victor Monroe
and William Strong, be, and they are hereby appointed a board
of commissioners to prepare and report to the legislature from
day to day, during its sesson, a code of laws for said territory.

2. That the said commissioners shall enter immediately
upon the preparation of such law8 as in th~ir judgment are ap
plicable to. and now necessary to preserve the public peace and
well being of the inhabitants of the territory. and report to the
several standing committees of the house and council such laws
as they lllay prepare.

3. That the commilolsioners remain in session until the ad
journment of the present legislature, unless sooner discharged
by said legislature.

4. That said commission shall have power to appoint a
clerk, if. in their opinion. it is necessary, and that they be allow
ed such campenRation fig the legislature may deem reasonable.

Passed March 3, 1854.

An Act to Locate a Territorial Road From Steilacoom, in Pierce
County. to Seattle, in King County. .

Sec. 1. Be it enacted bv the Legislative Assembly of the
Territory of Washington, Th"at Hugh Patterson, C. D. Boron,
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•••••

and E: ~. Clark be, and they are hereby, constituted a board of
commISSiOners to locate a territorial road from Steilacoom to
Seattle.

*
Sec. 3. Said commissioners shall cause a true report to be

made and deposited with the clerks of the county commission.
ers' court in Pierce and King counties, who shall file and pre.
serve the same; and when said report is so deposited with said
clerks, said road shall be considered as a territorial road to all
intents and purposes, and shall be opened and kept in repair in
the same manner as other territorial roads are opened and kept
• •m repmr.

* * * • * •
Sec. 5. This act to take effect and be in force from alld

after its passage.
Passed March 13, 1854.

------

An Act to Locate a Territorial Road Fl'om Steilacoom to the
County Seat of Clarke County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That 'William K Savage, Joseph G.
Glover, and A. J. Bolon are hereby constituted a board of com
missioners, to locate a territorial road from Steilacoom to the
county seat of Clarke county, by way of the county seat of Lewis
county.

* • • * * •
Sec. 3. Said commissioners shaH cause a true report to be

made, and a certified copy of the same to be deposited with the
clerk of the board of county commissioners of Pierce, Thurston,
Lewis, and Clarke counties, who shall file and preserve the
same; and when said report is so deposited with said clerks as
aforesaid, said road shall be considered as a territorial road to
all intents and purposes, and shall be opened and kept in repair
in the same manner as other territorial roads are opened and•kept in repair.

* * * * * *
Sec. 5. This act to take effect from and after its passage.
Passed March 14, 1854.
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An Act to Locate a Territorial Road From Seattle, in King
County, to Bellingham Bay.

~ec. 1. Be it enacted by the Legislative Assembly of the
TerritorY of Washington, That Clement W. Summer, L. M. Col-

• •
lins and Henry Webber be, and are hereby, constItuted a board
of ~ommissioners to locate a territorial road from Seattle to
Bellingham Bay.* • • • • •

Sec. 3. Said commissiont'rs shall cause a true report to be
made, and a certified copy of the same to be deposited with the
clerks of the se,eral county C'ommis~dollers' courts through
which the road passes, who shall file and preserve the same; and
when said report is so deposited with said clerks, said road shall
be C'omddered as a territorial road to a 11 intents and purposes,
and shall be opened and kept in repair in the same manner as
other territorial roads are opened and kept in repair.

* * • • • •
Sec. 5. This act to take effect from and after its passage.
Passed March 9, 1854.

--------

An ~-\.ct to Locate a Territorial Road From Olympia to Shoal
water Bay.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of vVashington, That Logan H,ayes, B. F. Yantis, and
John Vail, are hereby constituted a board of commissioners to
locate a territorial road from Olympia to Shoalwater bay.

* * * * * •
Sec. 3. Said commissioners shall cause a true report to be

made, and a certified copy of the same to be deposited with the
clerk of the board of conntv commissioners of Thurston and
Chehali~ counties, who shali file and prese'rve the same; and
when saId report is so deposited with said clerks, as aforesaid,
said road shall be considered as a territorial road, to all intents
and purposes, and shall be opened and kept in repair hI the same
manner as other territorial roads are opened and kept in repair.

* * * * • *
Passed April 2'4, 1854.
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An Act to Locate a Territorial Road From Cathlamet to the
House of Sidney S. Ford, in Thurston County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory vi \Vashington, 'fliat L. H. Davis Justin Nve and
J ames Birnie, Jr., be and hereby are, constituted a boa~d of
commissioners to locate a territorial road from Cathlamet, on
the Columbia river, to the house of Sidney S. Ford, on the Che
halis river, in Thurston county.

* * * * * *
Sec. 3. Said commissioners shall cause a true report to be

made, and a certified copy of the same to be deposited with the
county auditor in every county through which said road shall
pass. Said r-eport shall contain an account of the expenses pro
portioned to each county, and when said report is deposited and
filed with said auditors, as aforesaid, said road shall be con
sidered as a territorial road to all intents and purposes, and shall
be opened and kept in repair in the same manner as othpr terri·
torial roads are opened and kept in repair.

* * * * * *
Rec. 6. This act to take effect from and after its passage.
Passed April 25, 1854.

An Act to Locate a Territorial Road Fl'om Shoalwater Bav to•
Gray's Harbor, and Thence to Intersect a Roal1 From Olym-
pia to Shoalwater Bay.

Sec. 1. Be it enacted by the V~gislative'A.sselllhly of tllp
Territory of Washington, That D. K. Weldan, James H. ROI1I)d
tree, and Daniel Kiser, be, and are hereby constituted a board of
commissioners to locate a territorial road from Shoalwater Bay
to Gray's Harbor thence to intersect a road from Olympia to
Shoalwater Bay, on the most practicable and nearest rontf'.
Said commissioners. or a majority of them. shaH mert at til('
houiOie of D. K. Weldan in Shoalwater Bay. on the fiftf'pnth day
of July next, or as iOioon thereafter as may be; and after being
duly sworn, shall proceed to locate said road as aforesaid. Said
commissioners shall make a true report of the ronte. sign and
C"n1:ify the same. and shall attach to said report the bill of ex
penses as provided by this bill. and shall deposit a certified
copy of said report with the clerk of the county of Chehalis.
who shall file and preserve the same. and when said report is so
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received and filed, said route shall bt' considered a territorial
road to all intents and purposes, and bt' opened and kept in re
pair as other roads are opened and kept in repair.

It It It It .. ..

Passed April 28, 1854.

---------

An Act to Locate a Territorial Road From Olympia, on Puget
Sound, to the Mouth of the Columbia River.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That Alonzo B. pellabaugh, Sidney
S. Ford, and Nelson Barnes, be and hereby are constituted a
board of commissioners to locate a territorial road .from Olym
pia, on Puget Sound, to some point at the mouth of the Colum
bia river, between Todd's Bay and Cape Disappointment.

.. .. It .. It It

Sec. 3. Said commissioners shall caUl'e a true report to be
made, and a certified copy of the same to be deposited with the
clerk of the board of county commissioners, in every county
through which the road shall pass. Raid report shall contain
an account of the expenses proportioned to each county, and
when said report is deposited and filed with said clerks. as afore
said, said road shall be considered as a territorial road to all in
tents and purposes, and shall be opened and kept in repair in the
same manner as other territorial roads are opened and kept in

•repaIr. .. .. .. .. .. ..
Passed April 22, 1854.

-

An Act to Locate and Establish a Territorial Road From Se
attle, on Puget Sound, to the Emigrant Trail.

Sec. 1. Be it enacted by the Legiuative Assembly of the
Territory of Washington, That Thomas Mercer, H. B. Tobbin,
a.nd Henry Vanassal, be and they are hereby appointed commis
SIOners to locate and mark a territorial road commencing at
Se.attle, thence runninf" '1 an easterly direction via Duwamish
mIlls, thence to where t. emigrant trail crosses White river.
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* * * * * *
Sec. 3. T~at the s~id commissioners, after having per

formed the serVIces reqUIred by this act, shall make a full and
c~ml?lete report to the county commissioners of King count~·
wlthm ten days after the completion of the survey.

* * • * • *
Passed April 27, 1854.

----------

An Act to Locate and Establish a Territorial Road From Olym
pia, on Puget Sound, to the Town of Monticello, Near the
Mouth of the Cowlitz River. .

Sec. 1. Be it enacted by the Legislative AssemblJ' of the
Territory of Washington, That Gilmore Hays, J. C. Davis and
M. T. Simmons of Thurston county, be and they are hereby ap
pointed commissioners to locate and mark a territorial road
commencing at Olympia, in Thurston county, on Puget Sound,
thence on the nearest and most practicable route to HIe town ()f
Monticello, near the mouth of the Cowlitz river, to he ascer
tained hv the said commissioners.•

* * • * * •
Sec. 3. The said -commissioners, after having perfol'med

the services required by this act, shall make a full and complete
report to the county commissioners of the several counties
throughout which the said road may pass, within ten days after
the completion of the surv.ey.

* * * * • *
Passed March 21, 1854.

--------

An Act Amendatory to an Act Entitled An Act to Locate and
Establish a Territorial Road From Olympia, on PIl~et

Sound, to the Town of Monticello, Near the Mouth of the
Cowlitz River, Passed the House of Representatives Mar'ch
21,1854.

Sec. 1. Be it enacted by the 'Legislative Assembly of the
Territory of Washington, That so much of the above act whi~h
appoints M. T. Simmons of Thurston county, one of the saId
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('ommissionel's. be. and is hereby repealt'd, and that F. Kennedy
of Thurston county. 1)('. and is hereby appointed one of said
('ommissioners. instead of M. T. Simmons.

Pnssf'd April Vt 1854.

An Act to Estahlish and Define the Southeastern Bouodal'y of
Jefferson County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \Yashington, That the southeastern boundary of
the county of ,lefferson in said territory, shall be as follows:
commencing at the Admiralty Inlet at a point where the eastern
boundar.' line of King- county runs through Pilot Cove thence
from said point in a westerly and straight line to the extreme
upper point of Hood'", canal thence down said canal to the north
ern houndary lin<> of Sawamish county; thence westerly along
said line of Sawnmish conuty to the Pacific coast, and all that
portion of King county included in the above described bound
aries shall be includf'd in Jefferson county.

Passed April 27. 1854.

---------

An _\ct to Define the Eastern Boundary of Pacific County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territor.' of \Yashington, That the eastern boundary of Pacific
county commence at a point in the channel of the Columbia
river due south of a mountain known as Jim Crow' thence due
north, over the summit of said mountain to the southern bound
ary of Chehalis county.

Sec. 2. This act to take efl'ect. and be in force from and
after its passage.

Pass<>d April 19. 1854.
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An Act to Create Cowlitz Countv. and Define Its Boundaries.. -

Sec. 1. Be it enacted by the Legislative Assemblv of the
Territory of Washington, That all territory in the following de
scribed boundaries shall form a new county, to be called Cowlitz
cel'nty, viz: Beginning at the southeast corner of Pacific county.
on the Columbia river, thence up said river to the south bank of
th:, Kalama; thence east to the first range line east of the me
ridian; thence north, along said line to the east fork of the Cow
litz river; thence westerly following the said east fork of said
river to the point where it intersects with the west fork; thence
due west to the dividing ridge dividin~ the waters of Chehalis
and Columbia rivers; thence along said said ridge to the Wl'st
ern line of Pacific county; thence to the place of beginning. on
the line of Pacific county at the Columbia river.

Passed April 21, 1854.

-,-------

An Act to Create and Organize the Count~' of Clalam.

Sec. 1. Be it enacted by the Lf>gislative Asspmbly of the
Territory of Washington. That all that portion of .Jefferson
county embraced within the following boundaries, to-wit: Com
mencing on the south side of the Straits of San ,luan de Fuca.
at a point in line as near as may be between Port Townsend and
Port Discovery, so as to divide the peninsula between said
places as near equally as possible; thence due south to the sum
mit of the Olympic range of mountains; thence following saifi
range northw'esterly to the sea coast; thence following up the
sea coast northerly to Capt> Flattt>l'.v. anI! to the Rtraits of .Tuan
de Fuca; thence easterly. along the coast to the place of begin
ning, is hereby constituted and organized into a separatp county.
to be known and called Clalam county.

Passed April 26, 1854.
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An Act to Create the County of Chehalis.

Sec. 1. Be it enacted by the Legislative Assembly of th~

Territory of Washington, That all that portion of Thurston
county embraced within the following named boundaries, to-wit:
Commencing at the northwest corner of Pacific county, on
Shoalwater Bay; thence due east to a point due south of a point
on the Chehalis river six miles above Armstrong-'s Mills: thence
north to the line of 8awamish county, to the Pacific ocean and
Shoalwater Bay, to the place of beginning, be and the same is
hereby constituted and organized into a separate county. to be
known and called Chehalis county.

Sec. 2. That all the territorv embraced within said bound-•
aries shall compose a county for civil and military purposps,
and shall be undpr the same laws, rules. regulations and restrk
tions as all othfOr countifOs in the territory of Vrashington. and
entitled to eled the sanw officers as other countifOfl arp pntitlfOd
to elect.

Passed March 21 1854.

An Act to Create and Organize the County of 'Walla \Valla.

Sec. 1. Be it enacted by the Legislative A!'lsembly of the
Territory of Washington, That all that port:ron of Skamania
county, within the following described boundaries, to-wit: com·
mencing at a point opposite the mouth of Deschutes river on
the north bank of Columbia river, thence running north to
forty-ninth parallel, thence along said parallel to !mmmit of the
Rocky Mountains to forty-sixth degree of parallel; thence west
along said forty-sixth parallel to where it crosses the Columbia
river; thence along said Columbia river to place of beginning,
be, and the same is hereby constituted and organized into a
separate county, to be known and called Walla Walla county.

Sec. 2. That all the territory embraced within said bound
aries shall compose a county fo'r civil and military purposes,
and shall be under the same laws. rules, restrictions and regu
lations as all other countries in this territory, and entitled to
elect the same county officers as other counties are entitled to
elect.
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Sec. 3. 'l'he said county shall be attached to Skamania
county for judicial purposes:

Passed April 25, 1854.

An Act to Create and Organize the County of Skamania.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That all that portion of Clarke county
lying east of Cape Horn, be and the same is hereby organized
into a county, with all the powers, rights and privileges of other
counties in the territory; and that it shall be bounded as follows:
commencing at a point due north of a rock on the south bank of
Columbia river, called "Rooster Rock," running thence north
to the parallel of 46 deg. 30 minntes north latitude, thence along
said parallel east to Rocky mountains; thence along ba~w of
Rocky mountains to southeast corner of the territory of Wash
ington; thence down along the line of Oregon and Washin~rton

territory to place of beginning.
Sec. 2. Said countv shall be called Skamania..'

Passed March 8, 1854.

-

An Act to Define the Northern Boundary of Clarke County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the northern line of the county
of Clarke be, and the same is hereby defined as foIIows: Com·
mencing on Columbia river, on the south bank of Kalama. at its
mouth, running due east six miles east of meridian line; thence
due north to second standard parallel; thence due east to the
western line of Skamania.

Passed March 13, 1854.

An Act to Create and Organize the County of Wahkiacum.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That all that portion of Washington



718 LAWS OF WASHINGTON

territory contained within the following boundaries, namelv:
beg-inning at a point in the southern boundary line betwe~n
said territory and Ort>gon tt>rritory due south from the south
west corner of the claim of A.lf'xander S. Abernethv, and run-•
ning tlwnce due north to the southel'll line of Lewis county;
thence westerly along said line to the eastern boundary line of
Pacific count.r; thence south to the southern boundary line of
",,'ashing-ton territory, and thence easterly along said southern
boundar, line to the place of beginning, be organized into a.' ".county. to be known and called "Tahkiacum connty, and posspss
all the powers, rig-hts and privileges of other counties in this
territorY.

•
Rec. 2. For judicial purposes in all cases within the juris-

diction of the district court. said county shall rt>main attarhed•
to Cowlitz connty; and the sheriff of Cowlitz countv shall serve

• •
all process issuing- out of the district court, in the same manner
as if this county had not bef'n organized.

Rec. 3. The county seat of said countvis hereby lo('att>d.' ...
at Cathlamet.

Passt>d April 24. 1854.

An Act to Create and Organize the County of Sawamish.

Sec. 1. Be it enacted by the Legislative .\.ssembly of the
Territory of Washington, That all that portion of Thurston
county embraced within the following boundaries, to-wit: com
mencing in the middle of the main channel of Puget Sound, op
posite the mouth of Case's Inlet; thence westerly along the main
channel to the point of land between Eld's Inlet and Totten's
Inlet; thence westerly, following the dividing range between
said inlet to the summit of the Coast Range of mountains;
thence due west to the Pacific coast; thence Ilortherly along
said coast thirty miles; thence due east to the middle of the
main channel of Hood's Canal; thence along the middle of said
channel to \Vilke's Portage; tlwIlce easterly to the head of
Case's Inlet; thence down the middle of th~ main channel to
the place of beginning, is hereby constituted and organized into
a separate county, to be known and called Sawamish county.

Passed Mareh 13, 1854. •
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An Act to Define the Place of Holding the rnited Rtnt(.~ Dis
trict Court for Pacific Count-v.

•

~ec. 1. Be it .enacted by the Le/1:islati\e Assembly of the
TerrItory of ·WashIngton. That the terms of the United Rta1l's
court within and fO[' the county of Pacific. shalI be held at
eh-nook, until changed by the legislative assembly of this terTi
tory.

Passed April 28, 1854.

A;.J ACT

To Punish Sailors for Deserting Ships in the Waters of Puget
Sound.

Sec. 1. Be it enacted by the Legislatiye AI'sel1luly of tile
Territory of Washington, That if any mariner shall desert from
any ship or vessel in the waters of Puget Sound, he shall be
deemed guilty of a misdemeanor, and on conviction thereof,
shall be imprisoned in the county jail not more than six months.

Sec. 2. Any and all improper usage on the boat, by the
master or other officer of the vessel, that by law would entitle a
mariner to his discharge, may be set up as a defense to any in
dictment under this act.

Sec. 3. This act shall apply to no mariner except those
that have signed shipping articles for a voyage clearly defined
in said articles.

Sec. 4. If any mariner shall be arrested for the crimI' of
desertion, while the vessel from which he deserted is still in
port, or within the waters of Puget Sound, he may be discharged
on his voluntarily returning to duty on said vessel.

Passed J-anuary 31st, 1860.
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AN ACT

To Protect and Preserve Bridges, Both Public and Private.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the county commissioners of the
several counties in this territory be authorized and required to
pass such rules and regulations as will protect the bridges with·
in their several counties, and preserve them from destruction or
injury by fast riding, driving, and neglect: Provided, that this
act shall not be so construed, as to effect or extend to any bridge
located within the limits of any incorporated town in said ter
ritorY.•

Sec. 2. It shall be sufficient notice for the purposes of this
act. to han' a written or printed notice posted upon or near any
bridge prohibiting fast riding or driving, and giving the amount
of fine for the violation of such rule.

Sec. 3. All fines assessed pursuant to the provisions of this
act, rna:" be collectf>d by anycitizf>n upon complaint made to any
justice of the peace in the county in which the bridge is located.
and said fine shall go into the school fund of the county.

Passed Jannary 31st, 1860.

---------

AN ACT

To Amend an Act Entitled, "An Act Relating to Common
Schools in the Territory of Washington."

Sec. 1. Be it enacted by the Legislative ASl,wmbly of the
Territory of Washington, That a school meeting may be called
at any time for the purpose of organizing a new district, as pro
vided for in section (4). four, under the title of county superin
tendents. Three legal voters shall constitute a quorum to do
business.

~ec: 2. Suc~ meeting, when assembled, shall organize by
appomting ~ chaIrman and secretary; it shall then proceed to
elect three dIrectors, who shall hold their office for one veal' and
until their successors are chosen and qualified. .'

* .. .. * .. •
Sec. 5. A majority of said directors shall constitute a

quorum to do business.
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* * * * * *
Sec. 7. The directors may levy a special tax. not to exceed

the amount actually required to furnish fuel for the school
house for each year.

* * * * * •
Sec. 21. Any school meeting legally called shall have

power by a vote of a majority of the legal voters subject to paov
school tax, present at said meeting, within such district, to levy
a tax, which tax shall not exceed twenty-five cents on the one
hundred dollars valuation on taxable property.

Sec. 22. 'Vhen a district tax shall have been levied bv a.-
vote of the district. it shall be the duty of the district clerk,
upon the warrant of the directors, to collect the same, with an
addition of five per cent. thereon, which additional per centage
the clerk shall receive for his services; and he shall have the
same authority to enforce the collection of such tax, and the per
centage thereon, as the county collector has for collecting the
county tax.

* * * * * •
Sec. 29. All acts and parts of acts, inconsistent with the

provisions of this act, are hereby repealed.
Passed Januarv 30th. Ifl5R,

---------

AN ACT

In Relation to the Construction of Roads and Highways, and
Defining the Duties of Supervisors of Highways.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the Board of County Commis
sioners of each county shall have the sale and conclusive juris
diction over county roads within their respective counties.

* * * * * •
Sec. 21. It shall be the duty of the board of county com

missioners of the several counties in this territory. at their May
session, to levy and assess a road tax of nine dollars on f'very
person liable to perform labor on the public roads, and also to
assess twenty-five cents road tax on everyone hundred dollarfl
of the valuation as returned by the county aSSf'flsor, which tax
shall be collected with the countv and territorial tax. and in thf'•
manner hereafter described, which shall constitute a road fund,
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and thp county auditor shall, immediately after the May ses
sion. furnish each supervisor of road districts with an abstract
or dupliearp of the taxp.s so assessed for purposes in his road
district.

1> * • • • it

Sec. 43. All acts herptofore passed and amendments to
acts relating to county roads and the construction and maintain
ing of roads. be and the same are hereby repealed.

Passed Januarv Hith, 1859.•

To Amend an Act, Entitled "An Act Relating to the Construc
tion and Maintaining of Roads," Passed April 19th, 1854.

~e('. 1. Hpir pnllered by rhe Legislativ(' A~!'embly of the
Territory of "Tashington, That the board of county commission
ers of each count:r, shall have the sole and exclusive jurisdiction
over county roads within their respective counties.

* .. .. .. .. ..
Spc. 15. That section twenty-pight of said aet. to which

this is an amendment, be so amended, that it shall read: "He
shall assess three days work, to be performed by pvery male be
tween twenty-one and fifty years of age, residinl! in his road
district. pxcept persons who are a public charge, OJ' too infirm to
perform labor, and a further tax of three mills on rll(> dollar, on
all taxable property therein, to be expended on the road with
in his district; and thp person so taxed shall han' the liberty to
pay said tax in labor on tIll' road, or at the rate of tllrep dollars
per day.".. .. .. .. .. ..

Passpd Januan' 2Gth. 1855.•

An .-\. ct ro Amend an Act Entitled, "An Act to Locate a Terri
torial Road From Olympia to Shoalwater Bay/, Passed
April 24th, 1854,

Be it enacted by the Lpgislative Assembly of the
Territory of 'Washington, That the act entitled an act to locate
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a territorial road from Olympia to Shoalwater Bav, passed
April twenty-fourth, eightet'n lmndl't'd and fift~'-four, 'is hereby
amended as specified in this act.

Sec. 1st of said act is amended so as to read as follows, after
the enacting clause:

Sec. 1. That A. O. Houghston. Joseph Bailt'y and Martin
Baily, are hereby constituted a board of commissiollf'rS to locat('
a territorial road from Olympia to Shoalwatf'r Ray.

Sec. 2d of said act is amended so as to read as follows:
Sec. 2. Said commissioners or a majority of them shall

meet at the office of the county auditor of Chehalis county on
the 1st Monday of February. 1855, or as soon thf'reafter as prac
ticable, and after being- duly sworn faithfully and impartially
to perform their dut,v as commissioners, shall proceed to locate
said road on the nearest and most practicable route.

Sec. 3. And be it further enactt'd. that so much of th~ act
entitled an act to locate a territorial road from Olympia to
Shoalwater Bay, as is consistent with this amendatory act is
hereby repealed.

Passed December 16. 1854.

An Act to Amend an Act Entitled, "An Act to Locate a Terri
torial Road From Olympia, in Thurston County, to Monti
cello, in Cowlitz Countv," Passed March 21st, 1854.

, .

Sec. 1. Be it enacted by the Legislatiw Assembly of the
Territory of Washington, That so rpuch of the survey of a road
from Olympia to Monticello, made by commissioners appointed
by the act to which this is amendatory, as lies in Lewis and Cow
litz connties, be, and the same is hereby declared a territorial
road to all intents and purposes.

Sec. 2. It is hereby made the .duty of said commissiOlWI',..
within sixty days after the passage of this act, to cause a trUf'
report to be made and a certified copy of the same to be deposit
ed with the clerk of the board of connty commissioners of Lpwis
and Cowlitz counties. who shall file and preserve the same.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed Januarv 22, 1855." ,
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.\ ~ .\CT

In Relation to the Construction of Roads and Highways, aud
Defining the Duties of Supervisors of Highways.

~ec. 1. Be it enacted by the LegislatiYe Assembly of the
Territory of Washington, That the board of county commission
ers of each county, shall have the sole and conclusive jurisdic
tion over county roads within their respective counties.

.. * * * • •
Sec. 20. It shall be the duty of every supervisor, on or be

fore the fifteenth day of May of each year, to obtain a correct
list of the names, and make out, in alphabetical order, a list of
all persons liable to perform labor on the public roads, or tbat
are liable to pay a property tax, designating those over fifty
years of age, and those who are too infirm to labor on the roads,
and to forward such list to the county auditor, prior to the reg
ular session of the board of county commissioners iIi .Tune.

Sec. 21. It shall be the duty of the board of county com
missioners of the several counties in this territory, at their June
session. to levy and assess a road tax of nine dollars on eve('y
person liable to perform labor on the public roads. and also to
assess twenty-five cents road tax on even- one hundred dollars

• •
of the valuation as returned by the countv asses;.:ol". which iax• •
shall be collected with the countv and It'rritorial lax. and in tlw

•
manner hereafter described. which shall con8titutl' a ('oad fund;
and the connt, auditor shall. immediatelY after the .June ;.;es-o •

sion, furnish each supervisor of road districts with an abstract
or dUlllicatf' of the taxes so assE>ssE>d foT' l'oad pUJ'pmws in his
road district.

* * * • • •
See. 42. All acts or parts of ac·ls. inconsistt>ut with the

foregoing act are hereby repealed. This aet to take t'tfect and
be in force from and after its passage.

Passed January 28, 1857.
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7:!5

Relative to the Construction of Statutes.

Sec. 1. Be it enacted by the Legislative Assembly of the
;rerritor,)' of Washington, That in any law of this territory, now
III force, or hereafter to be enacted, every term implying one
only, shall, when required, be construed to mean two or more
and every term implying two or more, shall also be construed t~
mean) when required, but one, except in cases where the number
is a Stlbstantive part of the act; and every term implying sex,
shall, with a like exception, when necessary, be construed to
mean both, either, or neither.

\Vhenever the term "person" is used to denote the party to
a suit, or the party whose property is the subject of the action,
or of an offence, or against whom any thing is done, with intent
to injure or defraud, the term may be construed to include the
United States, this Territory) or any State or Territory, or any
public or private corporation, as well as an individual; and,

Whenever the word "officer" is used, it shall be construed
to mean any person discharging the duties of such officer.

Passf'd January 27th, 1857.

" ... -- -

AN ACT

To Amend an Act Entitled An Act Relating to Elections and
the Mode of Supplying Vacancies.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territor,)' of \Vashington, That the thirty-second section of "an
act relating to elections, and the modf' of supplying vacancies,"
be amended by striking out the words "and a session of the legis
lature is to take place before the next annual election," in lines
"sen'u" and "eight" of said section. Provided, that when such
vacancy may occur after the adjournment of any regular session
of the Legislative Assembly, and no special session thereof may
intervene: the election to fill such vacancy shall be held on the
daY of the next annual election. Should such vacancv, how-

~ -- - .-
ever, occur after said general election. and before the adjourn-
ment of the next session of the legislature, then a special elec
tion shall be ordered.

Passed December 15th, 1856.
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Sec. 323. The deposition of a witness out of the Territory,
sllall be taken upon a commission issued by the clerk, under the
sE:alof the court, upon an order of the court, a judge thereof, or
any judge of the supreme court; which order may be made on
the application of either party, upon giving to the ad·
verse party or his attorney, ten days previous notice,
in writing, together with a copy of the interrogatories
intended to be put to such witnes!,. It shall be issued to a per
son or persons, not exceeding three in number, agreed upon by
the parties, or their att{)rneys; or, of they do not agree, to any
j1ldge, justice of the peace, notary public, or other competent
person selected by the court or judge granting the order for the

• •commISSIOn.
Sec. 2. This act shall take effect from and after its pas

suge.
Passed January 28, 1856.

-----"---

AK AOT

To Define the Time Qf Holding the ~upremeCourt of the Terri
tory of Washington.

Sec. 1. Be it enacted by the Legislative Assembly of the
Tl'rritory of vYashington, That the session of the supreme court
shall be holden at the seat of gevernment, on the first Monday
in August, in each year.

Sec. 2. This act to take effect and be in f{)rce from and
after its passage.

Passed January 30, 1856.

AN ACT

T(, Amend an Act, Entitled "An Act, Creating the Board of
County Commissioners, and Defining Their Duties."

~ec. 1. Be it .enacted by the Legislative Assembly of the
TerrItory of Washmgton, That so much of the sixth section of
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tile act to which this is amendat·ory, as requires the sheriff of
the county, by himself or his deputy, to attend the sessions of
the board of county commissioners and execute their orders, be,
and the same is hereby, repealed.

Sec. 2. If the county commissioners during their sessions
shall require the service of any order or process, they may ap
point a person specially for this purpose, who shall receive the
!arne compensation for his services as is now paid to the 8hel'iff
of the county, in similar cases.

Sec. 3. The announcement,by public outcry, of the con
v(>ning and adjourning of the sessions of the board of county
commissioners, except by a commissioner or the auditor, for the
cnnvenience of the board, and not chargeable as an expense to
the county, is hereby prohibited.

Sec. 4. This act to take effect and be in force from and
after its passage.

Passed January 24, 1856.

.\~ AUf

To Define the Place of Holding the United States District Court,
for Pacific County.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the term of the United States
diEtrict court, within and for the county of Pacific, shall be held
at Oysterville, in said county.

Sec. 2. All laws, and parts of laws, in conflict with the pr()
visions of this act, be, and the same are hereby, repealed.

Sec. 3. This act to take effect from and after its passage.
Passed January 28, 1856.

--- ------

AN ACT

Tf) Continue the Territorial Road From "Pacific City to the Nar
Cota Landing, on Shoalwater Bay."

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That I. A. Clark, John Briscoe', and
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Thomas Crellin, be, and they are hereby, constituted a board of
commissioners, to locate a continuation of tlJe territorial road
"leading from James D. Holman's at Pacific City, in Pacific
county, to connect, by ferry, at the Narcota Landing, on Shoal
water Bay, with the territorial road from Olympia to. Shoal·
water Bay," from the Narcota Landing aforesaid, to Oyster.
,-ille, in said county.

• • • * • *
Sec. 3. Said commissioners shall cause a. true report to be

made, and a certified copy of the same to be deposited with the
clerk of the board of county commissioners of said county, who
shall file and preserve the same; and when said report is so de·
posited, as aforesaid, said road shall be, to all inteuts and pur
poses, a territorial road, and shall be opened and kept in repair
as other territorial roads.

• * * • * *
Sec. 6. This act to take effect and be in force from and

after its passage.
Passed January 28, 1856.

A l' ACT

'1'0 Change the Name of Bruceville, on Shoalwater Bay, to That
of Bruceport.

Sec. 1. Be it enacted by the Legislath'e Assembly of the
T(>rritory of W~shiDgton, That the name of the town on Shoal·
water Bay, in Washington Territory, known as Bruceville, be,
and the same is hereby changed; and said town shall hereafter
bE' known and caBed by the name of Bruceport.

Sec. 2. This act to take effect from and after its passage.
Passed January 3, 1856.

---------

AN ACT

For the Relief of the County of Skamania.

Sec. 1. Be it enacted by the Lecislative Assembly of the
Tprritory of Washington, That the official acts of Henry Shep'
ard, as county assessor for the county of Skamania, for the year
1854, be, and the same are hereby, declared legal.

Sec. 2. That if any person shall have been assessed for
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more than he, at the time, possessed of taxable propertv within
said county, such person may make a statement on oath before
the sheriff of said county, when he shall collect' said tax~s that
he was so assessed, which statement shall by said oflic~r be
taken as correct. And it shall be the dutv of said officer when
said year, to decrease the tax against such person in th~ same
proportion.

8ec. 3. The sheriff of said county who may collect said tax,
iI;, for the purpose mentioned in the foregoing section, hereby
authorized to administer oaths.

Sec. 4. This act to take effect and be in force from and
after its passage.

Passed January 31,1856.

AN ACT

Dissolving the Bonds of Matrimony Existing Between Lewis
Ensign and Susan B. Ensign.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the bonds of matrimony, hereto
f,lre existing between Lewis Ensign and Susan B. Ensign, be,
alJd the same are hereby, dissolved.

Sec. 2. This act to take effect and be in force from and
after its passage.

Passed January 26,1856.

AN ACT

1.'0 Dissolve the Bonds of Matrimony Existing Between Law
rence M. Pooler and Catharine Pooler.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the bonds of mat~im~ny, hereto
fore existing between Lawrence M. Pooler and hIS Wife, Cather
ine Pooler, be, and the same are hereby, dissolved.
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Sec. 2. That the said Catherine Pooler have the sole cus
tody of her child, Thomas Lawrence Pooler, until he shall be
come of age.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed ,January 3, 1856.

'I'o Dissolve the Bonds of Matrimony Existing Between Thomas
Canbe and Naomi Canbe.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of \Vashington, That the bonds of matrimony, hereto
fore existing between Thomas Canbe and his wife, Naomi Can
be be and the same are hereby, dissolved., , .'

Passed December 21, 1855.

----- . -- -

An Act to Provide for the Selection of the Place for the Loca
tion of the Seat of Government of the Territory of Wash
ington.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the seat of Government of this
Territory be, and hereby is established and located on a certain
piece or parcel of land on the land claim of Edmund Sylvester,
in the county of Thurston, in section twenty-three, township
eighteen north, range two west, containing ten acres, and more
particularly described as follows: Commencing at a point
south twenty-four degrees, twenty-three minutes west, nine
teen, and two one-hundredths chains from the northwest corner
of Main and Union streets, in the town of Olympia thence sonth
seven and fifty-one one-hundredths chains' thence west eight
and fifty-eight hundredths chains; thence n~rth, forty-seven de
grees; west one and seventy-three hundredths chains; thence
north forty-eight degrees thirty minutes west, one and sixty
one hundredths chains; thence north sixty-five degrees; west
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one and ninety-t.hree ~undredths chains; thence north thirty.
thr:e degrees thIrty mI~utes.west, two and eighty hundredths
chams; thence north thIrty-eIght degrees west one and seven.
teen hundredths chains; thence north forty-fi~e degrees west
one and eighty-seven hundredths cha'ins' thence east sixtee~
and four hundredths chains, to place of b~ginning.

S~c. 2. This act to take effect and be in force fifteen days
after Its passage; Provided, That within that time the present
owners or claimants give a deed of release for the above de
scribed ten acres of land to the territory of 'Vashington without
expense to said territory, which shall be deemed satisfactory
b:r a joint committee to be appointed by both branches of the
l.egislative Assembly to examine and receive the same.

Passed Januarv 9. 1855.. ,

- . ------

An Act Supplementary to, and Explanatory of an Act Entitled,
"An Act to Provide for the Selection of the Place for the
Location of the Seat of Government of the Territory of
Washington."

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That so much of said act to which
this is a supplement as makes its going into effect within fifteen
days after its passage, be, and the same is hereby repealed; and
the said law is hereby now declared to be in full force and effect.

Sec. 2. Be it enacted, that the quit-claim deeds of Edmund
Sylvester and wife, and of Lumon H. Calkins quitclaiming and
assigning to the Territory of Washington all their right, title
and interest of, in, and to, the said parcel of land mentioned in
said bill to which this is supplementaL and the bond of Calvin
H Hale and others to the Territory of Washington, and that
the Governor be instructed to take possession of the said ten
acres of land and hold possession thereof for the use, benefit
and behoof of the Territory of Washington, in accordance
with the first section of the act to which' this is a sup
plement; And, provided, that no improvements shall be com
menced on that portion of said parcel of land claimed by Lumon
H. Calkins until the condition of the bond of Calvin H. Hale and
others has been fully complied with.

Sec. 3. This act to take effect, and be in force from and
after its passage.

Passed .Tanuary 29, 1855.
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An Act to Locate the Territorial University.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the University shall be, and
h<>reby is located and established at Seattle in the county of
King; and there is hereby located and established a branch of
said university on BoisfortPlains, in Lewis county, to be placed
upon the same footing with respect to funds and all other mat·
tel'S as the university located at Seattle, in King county.

Sec. 2. The two townships of land granted by act of con·
gress of July seventeenth, 1854, for the SUppOI't of universities,
be and the same is hereby equally divided between the univer·
sity located at Seattle, in King county, and the branch of said
university. located at Boisfort Plains, in Lewis county.

Sec. 3. One township of th~ foregoing grant of land for
university purposes is hereby set apart for the support and en
dowment of the university located at Seattle, in King county,
and the other township is hereby set apart for the support and
endowment of the branch of said unin~rsitv located at Boisfort,
Piains. in Lewis countv.,.

Passed January 26, 1855.

--------

An Act to Provide for the Selection and Location of two Town
ships of land to aid in the Establishment of a University.

Sec. 1. Be it enacted by the Legislative Ass€'mbly of the
THritory of \Vashington, That the county superintendents of
common schools throughout the territol'y be, and the same a:re
hereby constituted a board of commissioners to select and lo
cate two townships of land for university purposes in accord·
ance with the provisions of the act of congress donating the said
number of townships to ·Washington Territory for university
purposes; Provided, that the counties of Cowlitz, Lewis and
"'hatcom be excepted from the operations of this section, and
that Nathaniel Ostrander 'be the commissioner for Cowlitz
cGunty, Thompson Xpwlin for Lewis county, and R. V, Peabody
for Whatcom. '

. Sec,. 2: And said commissioners may proceed, as "loon as in
theIr 0pllllOn good selections can be made to select lind locate
said lands; Provided, That no commissio~er shall select more
than two sections before the next annual session of the Legis
lature, and they shall inform the proper officer or offi('ers of the
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land 0ffice of the precise tract or tracts, 80 selected or located.
Sec. 3. Said commissioners shall report and present a

schedule of the sections Or tracts selected by them and approved
by the proper officer or officers in the land office, to the Legis
lative Assembly at any session thereof.

Sec. 4. Each of said commissioners shall be allowed out of
the treasury of the Territory from moneys not otherwise appro
priated, three dollars for each and every day actually employed
in performance of the duties of his office.

Sec. 5. This act to take effect from and after its passage.
Passed January 31, 1855.

--------

An Act to Locate the Peuitentiary of the Territory of Washing
ton.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the Penitentiary for the Terri
tNy of Washington,be and ~s hereby established and located at
or near the county seat of Clark county, in said territory.

Sec. 2. This act to take effect, and be in force six months
after its passage; Provided, that before that time, the owners
or claimants of the land which shall be selected as the site for
the penitentiary, if not on unclaimed land, shall give a deed of
release to the Territory of Washington without expense to the
'rerritory, for ten acres of land, of which the site selected for
the building shall be the center, which deed shall be made satis
factory to the commissioners or others, who may be appointed
boY the Legislative Assem'oly to select the site for the peniten
ti:;ry.

Passed January 11, 1855.

-----_._-
An Act Amendatory to an Act Entitled, "An Act Relating to

Justices of the Peace and Const&oles, and the Practice Be
fore Justices of the Peace."

•

Sec. 1. Be it enacted by the Legislative Assembly of the
-Territory of Washington, That section twenty-three of the act
above r~ferred to, be so amended as to read after the word "pro-
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cH:dings," "and shall, in all cases, have power to issue writs of
attachment upon go,ods, chattels, moneys and ettects, where the
amount does not exceed one hundred dollars."

~ec. 2. This act to take errect, and be in force from and
aft er its passage.

l'assed February 1st, 1855.

----------

An Act to Amend an Act Entitled, "An Act 1·;,.;t::u:i<lill:- i

Common ~chooJ ~Jstelli fDr the Territory of Washington.

~ec. 1. Be it enacted b~- the Legislative Assembly of the
'l'c1'l'itory of \\ alSuington, That it sha11 be the duty of the county
auditor of each count.r to report to the ('ounty spuerintendent of
common schools, at least twentJ' days before the tirst Friday ill
:NovelllOer of eadt Jcar, the alllount of lSc1wol tax leVIed in their
rel;pective counties for that .real'; and that it be the duty of the
clerk of the dilStrict court, at lile dose of every term thereof, to
report to the sUl'erintendent the amDunt of tines imposed dur
ing said term of court; and that it be the duty of all justices of
thl:: l'eace to report to the superintendent, at least twenty days
before the tirst Friday in ~ ovem bel' of each year, the amount
of fines imposed and collected bJ them for the past year.

Sec. 2. It shall not be lawful for any county treasurer to
receive countJ orders in payment for county school tax, nor to
vuy out any schDo! money on county orders.

Sec. 3. DilStricts having less than twelve scholars between
the ages of four and twenty-one 'years, and which, in the opinion
of the directors are not able to support a school, may by organ
ized and reporting to the superintendent according to law, draw
their proportion of the school Dloney without being required to
comply with the provisions of the school law any further than
the said organization and report is concerned. And in such dis
h-iets three legal voters shall constitute a quorum to do 'busi
ness; and it shall be the duty of the clerk of such districts to let
out all county fo1chool funds so received at interest, for the use of
the district" Dn good security un til i'lll-h t j Il'(' a I' it lilav be I'e-. .' .
qUlred for school purposes in said district. The clerk of the dis-
trict ~nd his se~urities shall also be responsible for such money:
ProVld~d,~hatIf the term of three years shall elapse before such
weak dIstl'lcts shall have at least three months school such dis.
tricts shall not be entitled to any apportionment of the county
school funds after the expiration of the said three years, until
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they shall have complied with the law in the same manner as
regularly organized dictricts are required to do.

Sec. 4. It shall be the du(y of the count)" superintendent
to be at the county seat on the third Frida)" of ~lay and Novem
ber of ~ach year, for the purpose of examining teachers, and he
shall gIve ten days notice of the same boY posting up hand bills
0" otherwise; and all teachers examined on dill'el'ent dn rs shall

• •
PilY to the supermtendent the sum of one dollar.

Sec. 5. It shall be the du(y of the superintendent to be at
the county seat on the third Saturday of May and November of
each year, for the purpose of making any alterations desired in
districts; and said superintendent shall give ten days public
notice of the same, as provided in section four. And any district
applying on different days for the transaction ·of such business,
shall pay the superintendent a reasonable compensation for hi8
trouble, not exceeding the sum of two dollars.

Sec. 6. It shall be the duty of the sriperintendpnt to district
the whole county so that every resident of the county shall he
included in some district.

Sec. 7. That section eight, under title "miscellaneous pro
visions of the school law, be amended by adding, after the word
teachers in the second line of said section. "and building school
houses."

Passed January 26, 1855.

._------

An Act to Amend an Act Entitled. "An Act Establishing Pl'Ob·
bate courts for the Territol'y of Washington," Passed April
14th,1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the first section of said act be so
amended as to read at its commencement, "That there shall be
elected at the first general electi<ln and every three years there-
after."

Sec. 2. That the seventeenth section of said act be hereby
i'epealed, and that it is hereby made the duty of the probate
judge to perform all the ~uties heretofore r.equired to t:e per
formed by his clerk, for whIch he shall be entItled to receIve the
same fees as the clerk would be entitled to by law.

Sec. 3. That all acts {)l' parts of acts conflicting 1Il ith the
provisions of this act be and the same are hereby repealed.
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Sec. 4. This act to take effect and be in force from and
after its passage.

Passed January ,1855.

An Act Amendatory to an Act Entitled, "An Act Relating to
Justices of the Peace and Constables, and the Practice Be
fore Justices of the Peace, Passed .-\pril 28th, 1854.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That section twenty-three of the act
above referred to, be so amended as to read after the word "pro·
ceedings," and shall in all cases have power to issue writs of at
u.chment upon goods, chattels, moneys and effects, where the
am'Ount does not exceed one hundred dollars.

Sec. 2. This act to take effect and be in force from and
afte its passage.

Passed February 1, 1855.

--------

An Act to Amend an Act Entitled, "An Act to Define the Ju
dicial Districts of Washington Territory."

~ec. 1. Be it enacted by the Legislative Assembly of the
Terntory of Washington, That Chehalis county is hereby de
tached from the second judicial district, and attached to the
tirst judicial district for judicial purposes.
. ~c:~. ~nd.it is hereby made the duty of the judge of the

first JudICIal dIstrIct, to hold courts regularly in the said county
of Chehalis, on the Monday after he holds courts in Pacific
connty.

Sec. 3. All eXisting laws in conflict with the provisions
of this act, are hereby repealed.

Passed February 1, 1855.
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~\.~ ACT

737

TIelative to the ~ayigation of the ChahaHs River.
~c it enacted by the Legislative Assembly of the TerritorY

of Washington:

Section 1. That the Chehalis riwr in ChehaliR anf! Lewis
counties be, and the samf' is hel'eh,\' declared navigabll' from
the mouth t{) the crosfi'in~ of the Tel'l'itorial and milital'Y l'<lud, .
at Claquato, in Lewis county.

8ec. 2. 'J'his act to take effect and be in force from
and after its passagf'.

Passed, January 2·i, ] 8G2.

AN ACT

To Revipw and Relocnte 80 Much of the Territorial Road
Leading from Monticello to the Upper Cascades. as Lies
Between Vanconver anrl tllf' EaRt Line of Clarke ennnty.

De it enllctecl by the Legislative Assembly of the Territory
of Washin/tton:

8f'ction 1. That T. "T. Robinson. Georgf' W. Hart and
John Proelu:teI. be, and they are hereby constitntf'd a board
of c{lTTlmis!'ionerR to rf'vif'w$lnd rf'Jocate so mnch of the Ter
ritorial road lelltling from Monticello to the Pnner Cascadf's
as lieR between Vllncouvpr and the ei'!!t Hnp of Chlrke county.. .. .. .. .. ... .. .. ..

Passed, January 24, 1862.

AN ACT

Amrnrlator:v of, and Snpnlemental to an Act Passed at the
Present 8ess;on of the Legislative Assembly. Entitled,
"An Act Conferring Jurisdiction UII~n the District Court
of thf> 00llntv of Pif>rcf>."

Be It enll~tecl by the Legislative Assembly ot the Territory
of Washington:
Flf'ction 1. That Rection eleven (1]) of the act to which

this is amendatory of, and supplemental to, be so amended
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as to read: This act to take effect and be in force froDl and
after the adjoul'l1nwnt of the next term of the district court
of tlu' second judicial district of 'Wash;ngion Territory.

(Sec. 4.) Thil'l act to takf> effect from and after its passage.
l'asl'led, ,J an 11a1'Y ~7, 18G~.

AN ACT

To Create and Organize the County of Idaho.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all that part of Washington Territory
south of Xez Perce county. and east of Snake river, be organ
ized into a count v called Idaho.. '

Sec.~. Be it further enacted, That L. Lindsey he and
is herehy appointed county auditor; R.obert Gray, Robert
Burns and Sanbourn be appointed county commis
sioners; Jefferson Standifer sheriff; Parker justice
of the peace for said county until the next general election.

Passed, Decembel' 20, 1861.

AN ACT

Creating and Organizing the County of Nez Pel·ce.

Be It enacted by the Legislative Assembly of the Territory
of Washington:'

Section 1. That all that part of Washin~ton Territory
1~'lng within the followin~ boundaries be organized into R

county called Nez Perce, to wit: Be~innin~ at the mouth
of the Clear Water, thence un the same to the south fork of
the Clear Water; thence with the south fork to the Lolo
crf>ek; thence with the southern boundary of Shoshone

•
county to the summit of the Bitter Root mountains; thence
south to the main divide between the waters of the Salmon
river and the Elonth fork of the Clear Watf>r to the RnRke
river; fhpnce with thp Snake r'ver west to the mouth of the
Clear 'Vater to the place of beginning.
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Sec. 2. Be it further enaded, That J. M. Van Yalsah
be appointed county auditor; A. Creacy. Whitfield Kirtly
and be appointed county conuuissioneril; Ran.
ford <?wens sheriff,. and justief' of the Jll'ace
for saId county unbl the nf'xt ~eneral election.

Passed, Decembel' 20, 1861.

AN ACT

Establishing and Defining the Boundaries of Shoshone
County.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the boundaries of Shoshone county shaH
be as follows, to wit: Beginning at the mouth of the south
fork of the Clear Water, thence fo!outh with said river to the
Lolo fork of the same; thence east with said LoJo stream,
in an eastern direction to tlU' summit of the Bitter Root
mountains; thence north to the main divide betwef'n the
Palouse river and the north fork of the Clear 'Water: thence
a western direction with said main divide to a point from
which, runnin~ due south. would strike the mouth of the
south fork of the Clear 'VatE'r, to the place of beginning.

Passed, December 21, 1861.

AN ACT

To Abolish the Office of Assessor in the Counties of Sawa·
mish, Pierce, Snohomish, Lewis, Whatcom, Clallam, Jef
ferson and Spokane.

De It ~nacted by the Legislative Assembly or the Territory
of Washington:
Section 1. That hereafter the shE'riffs of Sa wamish,

Pierce, Snohomish, Lewis, Whateom, CIaHam, Jefferson and
Spokane counties, shall be ex·officio assessor for the afore·
said counties; and shall receive for performing the duties
of usessor, the same compensation heretofore allowed to
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the asspssor, and the office of assessor so far as it relates to
said counties, is hel'pby aholishpd.

See. 2. All acts or parts of aets, conflicting with the
foregoing. bf'. and tllp same are herpby repealed: Provided,
That said reppal shall ill no manuel' interfere with the duties
and rf'sponsibilitif's of !"nid assessors, heretofore incurred.

Passed, .lanuary 3, ]8(i2.

AN ACT

To Define the Judicial Districts of Washington Territory.

De it enacted by the Legislative Assembly of the Territory
of Washington:

Sertion 1. That thf' cOllntips of MiRsollla, Idaho. Nez
PprC'f'. Shoshonf'. Snokrlllf' nnd ,",'nlln Walla, shall consti·
tute the first indicial dh,trict.

Spc. 2. Thp cOllntipR of Klikitat. Sknmania. Clarke.
('o....,lit?:. n~Rkinkum and Pacific. shall constitute the second
judif'i'll rlistrid.

Rpf'.~. The l'ountipl': of Clwhn lis, J,PWiR. Thurston. Sawa
Jni"h. Pi <>r('p. Kin!!. Kit<::ap. Islnnd. Rnohomililh.•Teft'prson,
Clnlm and Whatcom, shall constitute thp third judicial dis
trict.

Spc. 4. All laws or narts of 1nw~ in conflict herewith,
be. :mil the flllrne arp hprphy rpnpalf"d.

Rpc. n. ThiR art to tll ke pf'l'pct and be in force from and
after thp nrflt ilav of April. li'62.

Passed, January 4, 1862.

AN ACT

To LOI'",tp and Bstablh:h a Territorial Road fl'om Walla
"'alia to Fort Col viiiI'. on thp Cohlmbia HiveI'.

De It !'nacted by the Legislative Assembly of the Territory
of Washington:

Sp('fion 1. That J. L. Hpnl'k, John Wynn ano .Tohn
Drumhaller be, and they are hereby appointed to constitute
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a bonrd of commi!l":fHlPr!l to ,-iew finn p~tahli!lll a TE'rritorial
rrnlrl from Fort Walln \Vlllhl. in "'fllla Walla conntv to
Fort f1olvilli'! on the Columhin rivE'r in Rnokflnp count'v:

* • * * • • • * .'
8ec. 4. And the commi!lsionE'rFl aforp!'laid. shall c::Iuse a

truE' report of thpir procpoinfYs to h<> made, and a trnl' copy
of th.e !lllme to hI' dppositpd with thp. conn tv nnditors of
Walla Walla and RDokanp countips. who Shllll fill' find pre
serve thp !'lame; after which Raid rond shall hI' in f'vpry re
Sl)Pct a TE'rritorial rondo and shall be opened and kept in
repair as other Tprritorhll rOllds... .. .. .. .. .. .. . .

8pc. 6. This act to take effect and be in force from and
after its pa!'lsa!!p.

Passed Jannary 4, 1862.

AN ACT

Conferring Jurisdiction Upon the District Court of the
County of Idaho.

De it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That a court is,herehy establisllPd at the
county seat of Jdaho coun(y, to be called the district court
of Idaho county.,

Sec. 2. Said court shall have exclusiv<> jurisdicNon with
in the county of Idaho, of all matters and canses, except
those in which the United States is a party, in the same
manner, and to the same extent a-s is now had· and exercised
by the district court of the first judicial district, with 'the
same right as to appeals certiorari., and writs of error, from
inferior courts; and to the supreme court as is now or here
after may be provided by law.

Sec. 3. Raid court shall be held by the judge of the first
judicial district, at the county seat of Idaho county, at such
time, or times,as shall be prescribed by the judges of the
supr<>me court.

Sec. 4. The said district judge of the first judicial dis
trict .shall appoint a clerk of the court! who shall g-ivp bonds
and security as shall be ordeJ'ed by said COl1I't or the judge
thereof, and shall keep his office and, records of said comt,
at the county seat of said· county; and said district court

•
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shall be a court of record, and the expenses of holding the
same shall be payable by the said county of Idaho.

Sec. 5. The various laws now in force, and which may
hereafter be enacted, regulating the practice and proceed
ings in civil actions, and in criminal prosecutions, shaH gov
ern the practice and proceedings in said district court of
the county of MalHI.

Sec. 6. The said court, or the judge thereof, shaH direct
the number of grand and petit jurors to be summoned from
said county to attend at the several terms of said court, and
shall direct the clerk to certify to the auditor of said county
the number of grand and petit jurors apportioned to said
county, whereupon said jurors shall be selected and sum
moned in said county, as is now or hereafter may be pro
vided by law for the selection and summoning of jurors to
attend upon the district court: Provided, That when, from
any cause, thel'e shall not be in attendance a sufficient num
ber of grand and petit juror8, or when those summoned shall
have been discharged, it shall be competent for the court
to ordf'ra sufficient number of qualified and- competent jurors
from the bystanders, or from the body of the county; and
the coUl't, after discharging a grand jury, may order one or
more grand juries to be empannelled at the same time, pro
vided t~ same shall, in the opinion of the court, be n~ces

sary.
Sec. 7. - '£he number summoned as grand jurors shali

not exceed sixteen, and the number of petit jurors summoned
shall not exceed twenty-four; and the provisions of the act
to provide for the manner of selecting and procuring the
attendance of jurors at the term of the district court,
passed, .January twenty-seventh, Qne thousand eil?;ht hundred
and fifty-seven, consistent with the forel?;oing and not modi
fied thereby, shall fully apply to the said district court of
the county of Idaho.,

Sec. 8. The foregoing sections, which relate to the sum
moning (of) I?;rand and petit jurors for the terms of said dis
trict court of the county of Idaho shall not be construetl.- ,
to alter, amend or repeal the law now in force in rel?;ard tll
the quota of jurors to be summoned from said county of
Idaho, to attend th~ district court of the first judicial dil'
triet. But the said county of Idaho, shall not be chargeable
in an,: eyent for the mileul?;e and attendance of any grand
or nettt Jurors who may be summoned from said county of
Idnho. to Rtt('nd anv tprm of thl' oililtrict court of tht' fil'Olt• •
jurlincial ~i8trict, but no jurors shall be summoned to attend
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nt thl' district COIut of f'lid distritL <,ccpt ulJon the order
of the judge of the distrid. .

Sec. 9. All acts and partf', of acts in{'onsistent with the
foregoing, be, and the salUte' are he['eb~' ['epealed.

rassed, Januarj' 4, ]f.:C~.

AX ACT

Confening Juris(1iction 1;!'C'U the District COUl't of the
rounty of 8hoshOl1('.•

Be it enacted by thE: Legislative Assemoly of the Territory
of Washington:

Keetion 1. That n court is hel'eb" f'8tablished at the COUD-•
ty 8f'at of Slwshone coun(y, to be called the district court
(If Shoshone.

Hec.~. Ra;d ('ourt shall have exclusive jurisdiriioll witIJ
ill the countif'1l of Shoshone and Nez Perees. of all matterlil
and causes. except those in which the rnited States is :L

party. in the same manner, and to the same extent. aR iii
now had aUfI exel'('ised by the distrid court, of the firRt
jutlieial dilltrid. with the same ri~hts as to appeals, certiorari.
and writs of error, from inferior courts; and to the supreme
court as is uow or hereafter may be provided b.}' law..

Sec. 3. Raid COllrt shall be held by tIlt' jlld~e of the first
judieial distrit't. at the county Reat of 8hoRhone {'ounty, at
such time or thnes, as shall be pt'escribed by the judges of
the supreme (·ourt.

Sec. 4. The Raid dist ,'iet judge of the first judichll dis
trict shall appoint a clerk of the court. who shall give bond~

and security fl8 !lhall be ordered by said court, or the jud~e

thereof~ and shall kep'p his office and records of said court
at the county !'Pltt of 8:lJd county; and said district conrt
shall be a court of record and the expenses of holding the
same shall be payahlf> by the said county of Shoshone.

Sec. 5. The vaT'ions lawl'l now in force. and which mllV
hereaftel" be eIlHeted. re~ulatin~ the practicp and p,·oceed·
ings in civil adioD8. and in criminal prosecutions, shall tr0V

ern the prllctiee Hnd proceedings in said district COUl't of the
county of ShoshOllP.

Sec. 6. The saitl court, or thp :indf!e thereof. shall di,'ect
the num&r of f!r8nd and petit jnrors to be summoned from
each of said countipl! to attend at the l'levera! terms of said
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court. and shall direct the clerk to certify to the auditor of
each of the counties the number of grand and petit jurors
apportioned to each county, whereupon said jurors shall be
se)l.'ctl.'d and summoned in said counties, as is now or here
after may be provided by law for the selection and summon
ing of jUl'OI'S to attend upon the district courts: Providl.'d,
That whpn, from any cause, therp shall not be in attendance
a sufficient number of grand 01 petit jurors. or when thol"e
summonl.'d shall have been dis('harged, it shall be competent
for the court to order a sufficient number of qualified and
competl.'nt jurors from the b~"standers. or from thl' bodiP'S
of both or either of the counties, and the court, after dis
charging a grand jury, may order one or more grand juril's
to be empannelled at the same timt', provided the same shall,
in the opinion of the court, be necessary.

Sec. 7. The number summoned as grand jurors shall
not exceed sixteen. and the number of petit jurors sum
moned shall not l'xcl'pd twenty-five; and the provisions of
the act to prolide for the manner of selecting and pro('urin~

the attpndance of jurol's at the tprm of the district court.
passed..January twenty-sPH'nth, one thousand eight hundrpd
and fifty-seven. consistl'nt with the forl'l!ointi' and not modi
fied thl.'reby. shall fullJ apply to the said district cOllrt of
the county of ShoRhone.

• • • * • • • • •
Sec. 10. All acts and parts of ach~ incon8illtl'nt with the

fore~!'Oin~, be. and the snme are hereby repealed.
Passed, January 4, 1862.

---------

A~ ACT

Conferring .Jurisdi('tion epon the District Court of the
County or Spokane.

Be It enacteil by the Legislative Assembly of the Territory
of 'Vashington:

Flection 1. Thnt a ('ollrt is hereby established at the
connt:v spat of Rpokane cOllnt", to be cailed the district court
of Flnokane (·011nt\". .

•

~ec.~. Ra ill ('011 rt Rha II have l'x(~lusive jUMftdiction with-
h thl' connlips of Rnokanp and Mis80nla of all matters and
c""""" px('pnt tllORP in whi('h the TJnitf'<l Rtat('f.l 1ft a party, in
the samemallllP[" and to the Rame extent, as is now had and
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exercised by the district court of the first judicial district,
with the same right as to appeals, certiorari and writs of
error from inferior and to the supreme court, as is now or
hereafter may be provided by law.

Sec. 3. Said court shall be held by the judge of the first
judieial district, at the county lWat of Spokane county, at
such time or times, as .shall be prescribed boY the judges'of
the supreme court.

Sec. 4. The said district judge of the first judichll dis
trict Rhall appoint a clerk of the court. who shall give bonds
and security as shall be ordered by said court, or the judge
thereof, and shall keep his office and records of said court
at the county seat of said county, and said district court
shall be a court of record, and the expensf> of holding the
same shall 'be payable by the said county of Spokane.

Sec. 5. The various la ws now in force, and which may
be hereafter enacted, regulating the practiee and pl'oce('dings
in civil actions and in criminal prosecutions, shall ~overll the
practice and proceedings in said distl'ict courts of the '~ollnty

of Spokane.
* * • • ... ... ... ... ...

Sec. 10. All acts and parts of acb::, inconsistent with the
foregoing, be, and the same are hel'cb,)" repealed,

Passed January 4, 1862.

AN ACT

To Prevent the Obstructions of Rivers, Cleared for the Pur
pose of Driving or Floating Timber.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That if any person shall pUi'}HHsely obstl'uct
by filling timber or otherfise, a channel of any river within
this Territory that may haye be~n ·e!('al'pd for ttll:' pUl'pose
of driving, or floating logs or other timber, such pel'::;oll. on
conviction in any court of competent jurisdiction, shall for
feit and pay for each offence, a fine not to excped thl'\'''' hnn
dred dollars, and shall moreover be liable to imprisonnwnt
in the' county jail for any period not exceeding six months
for each offence, or fine only, at the dis(,rf·tion of the jury.
and shall in all cases stand committed until al! finel' and
costs al'e paid.
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~ec.~. If any I)(>rson shall maliciously disturh any boom
by which any Iwrson shall 8uff('r loss, or be liable to suffer
loss, such plo'rson shall, on conviction. snffpr the paius and
penaltips of the pl't'ct'ding st'ction.'

Sec. 3. This act to take pffeet, and be in force from and
after its passag-e.

Passed, .January 7, 18G2.

A~ ACT

Assigning the District Judges of Washington Territory.

I:e It enacted by the Legislative Assembly of the Terrltor1
of Washington:

Rection 1. That thp Hon. E. P. Oliphant, associate jus
tice, be ami is hel'phy assigned to the first judicial district,
and to rpsidp therein.

Aec.::? That tllf' Hon.•J. E. '''vche be and is hereby
•

assil!ned to tlw spcnnd jndicial distrid, and to reside therein.
Aec.~. That tlw Hon. C. C. Hewett, chief justice. be

and is llf'rehy assigned to the third judicial district, and to
residp thl'rein.

Sec. 4. Either of said district jndgps may hold court in
any district other than that to whi('h he was assigned, in
case of tIl(> ah",pnep, sicknPfls or dhmhility of anyone of the
judges, to hold the regular t"l'm or tprms of court.

Sec. 5. This aet to take pffect from the first day of April,
A. Do, 1~fl2.

Passed, JannarJ 11, 18G2.

-------

AN ACT

In Uf'1ation to the Territorial Auditor.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the ;;;alarv of the Territorial auditor
shall be one hundJ'f'(l dollars p;r annu~, to be paid by the
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Tf'T'ritorial treasurer out of any funds not otherwise appro·
priatl'd, Quarter yearly.

Ppc. 2. An act to aml'nd an act creating the office and
dpflTlin~ the duties of Territorial auditor. passed 'January 28,
1857. hf'. and the same is hereby rf'pealed.

~pc.:l. This act to.take eff~ct and be in force from and
nfter thf' ffith .Januarv, 18fi2.

•
Passed, January 13, 1862.

AN ACT

For the Transmission of Records from the Clerk of the See
ond Judicial District of vVas]'''' ~ton Territory to the
Clerk of thE' District Court of PiercE' County.

•Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the present clerk of the second judicial
district, or the person in whose custody at the time the books,
records and panel'S belonging to cases either civil or criminal,
coming from Pierce county, shall be, shall, within two weeks
from the close of the next rel!ular term of the district oourt
for the second judicial district. transmit the same to the
clerk ·of the district court for Pierce county, and take his
receint therefor.

Sec. 2. The clerk of the district court for Pierce county
may is!me any and all writs and papers neocessary to carry
into effect any judgment that may appear by Raid records,
books, or paTwrs HUlt might or could be iStmed by the clerk
~f the second judicial district, for the enforcement of the
game.

Sf'c. 3. This act to take effect and be in force from and
after itll pS1ssa !!f'.

Passed, January 25, 1862.

AN ACT

Amendatorv of an Act to Create and Organize SnohomiAb
•

County, Passf'd ,Tanuary 14. 1861.
Be It £'nllrtp!f by the Legislative A:.<8embly of the Territory

of Wllllhin~on:

Section 1. That an act to crf'ate and organize Snohomish
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county is hereby amended, bJ adding a section as section
foUl", to read as follows: The county of Snohomish created
bv this act. shall be. and remain as heretofore attached to

•
Island ('ounty for legislative and judicial purposes; shall in
all other respects, compose a county for civil and military
purposes. and shall be gOH>rned by the same laws, rules
regulations and restrktions as other counties in the Terri:
tory of 'Vashin~ton. and entitled to elect the same officers
as Mher eounties are entitled to elect.

Passed, JanuarJ ~7, 18G2.

AN .'\.CT

To Permanentlv Locate the Seat of Government for the Tel'-•
ritory of 'Vashin~ton.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. From and after the passnge of this act the
seat of government for the Territory of 'Vashington I'Iha1l be
and remain at the city of Yaneouver. in Clarke county.

Sec. 2. The capitol commiRRioDerR are hereby empowered
and directed to locate the grounds and erect the capitol build
ing~ thereoll. at the city of \':1neouver. aeeordinlr to thp in
structions from the government of the lTnited. States and the
laws of this Territorv in relation thpreto.

•
Sec. 3. The present sesRion of tIl(:' legislature shall re-

main at Olympia, until the close thereof.
(Passed, .)

---------

AN ACT

To Relocate the Territorial University.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

8~ction 1. That the Territorial university be, and the
same IS hereby located and establislwd at Reattle, in King
county: Provided. A good and suffiri(>Ilt deed to ten acres
of land, eligibly sHuated in the vidnity of Seattle, be first
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executed to the Territ<lry of Washingt<ln for university pur
poses.

Sec. 2. The proceeds of the two townships of land granted
by an act of congress, approved July 17, 1854, for university
purposes, shall be apphed for the support and endowment
<If said university.

Sec. 3. The act passed January 30, 1858, entitled "An aot
to rel<lc~te the ~erritorial university," and all acts or parts
of acts III confflct with the provisions hereof, be, and the
same are hereby repealed.

Sec. 4. This act to take effect and be in f<lrce from and
after its passage.

(Passed, .)

AN ACT

To Organize and Create the County of Missoula.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all that portion of Spokane county em
braced within the following boundaries, to-wit: Com:nencing
at the point of intersection of the parallel of latitude of 49
degrees, with the line of longitude of 115 degrees, thence along
said 49th parallel of latitude to the summit of the Rocky
mountains, thence along the line of summit of said mountains
t() its intersection with the 46th parallel, thence alon~ said
46th parallel to its intersection with the line of lon~itude of
115 degrees, thence along said line of longitude to the place
of beginning, be and the same is hel'pby constituted and or
ganized into a separate county to 'be known and called Mis
soula county.

Sec. 2. That said territory shall compose a county for
civil and military purposes, and shall be under the same lawA,
rules, regulati()ns and restrictions as all other counties in the
Territory of Washington, and pntitled to elect the samf' offi
cers as other counticR are entitled to eleet.

Sec. 3. That the county seat of said county be, and the
same is hereby temporarily located at or near the ll':1dill~

post .of 'Wordf'n & Co., HeIrs Gate Ronde.
Sec. 4. The f<lllowing named IWT'sonA al'p lllol,phy ap

pointed officers for said (:ounty. nmItely: ('. P. Higgins,
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Thomas Harris and F. L. \\Torden, county commissioners;
H. M. Chase. justice of the peace, and Tipton, sheriff,
who shall hold their respective offices until the next annual
election. and until their successors are electpd or appointed
and qualified. Before entering upon the di~char~e of their
respective offices. they shall comply with all existing laws
relating to qualifytng, by giving bond and taking an official
oath; said bonds may be approved by the person named as
county commissioners or a majority of them, and the several
pers{)ns named herein as officers may administer the oath of
office to each other.

Sec. 5. Said county of Missoula shall constitute a part
of tIl{' first judicial district; but for the PUl'p(l!:;e of hearing
and determining all matters and causes in the distl'id court,
except those in which the TTnited States is a party. it shall
be and remain attached to the count, of 'Valla "'alia.•

Sec. 6. All vacancies which mav OCCUl' b,· the non·ac·• •

ceptan('{'. death~ removal or resi~nation of any of the persons
above named. may be filled by the board of count,r commis·
sioners. and they may also appoint ,"uch other officers as may
be required for said county, to hold their offices until the
next general election. and until their successors are elected
or appointed and qualified.

Sec. 7. At the next general election, the qualified voters
of said conntv shall elect their county commissioners and• •
all other county ofticers. in the same manner as is by law
provided for other counties.

Sec. 8 . Said count~· commissiont'rs. when elected. as in
the preceding section provided. shall hold theil' respective
offices: one for one year. one for two years. and one fOf' three
years, as shall, at their first meeting after tIl(' election, be
determined by lot.

Sec. 9. The persons appointed county commissioners may,
at any time after the passa~e of this act. and before the day
appointed for the next general election. npou posting up
suitable notic('s, signed h.v a majority of them. tpu days
prior to the time appointed. hold a meeting of the board of
county commissioners. at which they may transad any bmd·
ness which could be done at a reJ!'uiar m·eeting of till" hoar~.

Rec. 10. All acts and parts of acts inconsistent herewith
are hereby repealed.•

Passed December 14, 1860.
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AN ACT

To Le~,alize the Official }.~ts of Thomas J. Cluter and .J. A.
Karr. Auditors for Chehalis County for the Years 1859
and 1860.

Be It enacted by the Legislative Assembly ot the Territory
ot Washington:

Section 1. That the official arts of Thomas .J. Carter
anrl .T. A. Karl', auditors for r.hehalis countv for the vears
1859 and 1860. are hereby declareil lej!al.· .

Rec. 2. This a rt to ta k'P plfect fr'om and aftpr its. passage.
Passed December 18, 1860.

AN ACT

To Legalize the Acts J. J. H. Vae- Bokkelen as Notary Public,
Between May 14, 185!!, and April 30, 1860.

Be it enacted by the Legislative Assembly ot the Territory
ot Washington:

(Section 1.) That the acts of J. J. H. Van Bokkelen as
notary public of the third judicial district of this Territor,}',
marl" betw_een May 14, 1859. and Apr'il 30, 1860, shall be and
remain of the same force and validity as they would have
been had he then held a commission as notary pnblic ac
cording to law.

Passed December 18, 1860.

A:N ACT

To Legalize the Acts of J. J. H. Van Bokkelpn as ~onnty

Auditor from Aug-nst 1, 1858. to August 15, 181)0.
Be It enacted by the Legislative Assembly ot the Territor,

ot Washington:
(Rection 1.) 1'hat the acts of J. J. H. Van Bokkrlpn as

81lditorof the· county of Jefferson, from the fir'st-duyof An
gust. 1858. to the fifteenth dny of Ang'nst. 18fiO. shnll hi' ilnd
remain of the same forc(' and valirlity as thpy woulll have
been had II(' then hf'en Inwfnlly entitled to hold said otfJce.

Passed December Ul, 1860.
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AN ACT

To CrC'llte and Organize the County of Shoshone.

Be it enacted by the Legislative Assembly of the Territol'7
of Washington:

Section 1. That all that portion of the Ter'ritory of
'Washington embraced within the followin~ boundaries, to
wit: Commencing at the mouth of the Clear'water river,
thence due east to the 115th de~ree of west lon~itude, thence
south to the 46th parallel of latitude, thenee alon~ said 46th
parallel to the summit of the Hocky mountains. tIH'lIce alon~

the line of summit of said mountain!'\ to the 42d parallel of
latitude. thence west. alon~ said 4~d parallel, to its inter
spetion with tIll' houndur'y betwt'{'n the state of Orf'~on and
the TeITitoI'y of \Yashin~ton, thence north, alon~ said boun
dUI'Y. to the point of its inteI'sedion with the ~nake river,
thell('e down, mid-ehannl:'l of said I'iver. to the place of be
g-innin~: the same is hereby {'onstituted a sepm'ate ('ounty,
to be called Rho-sho-ne county.,

Sec. 2. That all the territorY pmbra{'ed within said boun-•
cal'ips as conforming to thl' provisions of this aet, !'hall com-
pose a eounty for civil and militury pUI'I)O!'\es. and !'\hall be
undpr the same laws. rUIl'8. rl'strictions and I'egulations, as
all other counties in this Tf'I'ritorv, and {'ntitJed to pleet the• •

same ('ountv offieer!'\ as other counties are pntitled to ("led:••
Prodd{>d. nen>rthplpl"s. That until the org-anizatioll of said
county hy the {>Ieetion of propel' {'onnty officers. the territory
Ilf'l'cinbefore dpscrihed l'hall be annexed to and forIll part
of the eountv of \Y.llla Walla.•

Rec. 3. And for thp purposes of earI'."in~ the fOl'e~oing

proyi~ions into effeet, it shall bp lawful for the county com
mis8ioners of the eounty of \Yulla "'alia, at the rlPxt May
term. (1861.) on the petition of ten or more lp~al votl>rs reo
siding- within thp t("rI'itory hounded. and descI'ibed in :<cction
first of this aet, to f'stabliRh Rueh prpeincts a!'\ may lw deemed
npcpssary in the t"l'ritOI'y nnw sought to bp organized into
said Shoshone county. ano te appoint jlldg{~s and officers
competent to cond'uet tlw pledi.on.

~ec. 4. The leg-al votpr!'\ of the tPITitor'v pUlbrucl'd in, .
the boundarips of said Pl'oll{lspd C01,l U 1\' fo:hall, at thp llPxt
geupral election, ("Ieet all offieprs to wl!';('h hv law l1w\' are

• •
f'ntitled to eleet, and llll' lwovb,ious of law n.nw ill fnl'{'e in
thf' Territory of ''''ash ington ill 1'1 ":\ \'(] 1() tIll' und{' a n,-] man
ner of conrlncting ph>chms. I'hall h., ap"li(·nhl.~ to aJl~' plee
tion held in t1w said tPJ'I'itOl'y IH'I'pillhl'fol'(~ {~{'s('!'j1wd.
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Sec. 5. That until the said county officers shaH be so
elected and qualified, aecording to law. the terl'itorv described
in said section first shall be annexed to and be' considered
un(i.eT the jurisdiction of the countv of 'Walla "'alIa. and for
jud;cial purposes. said county of Shoshone, when organized,
shall and is hereby annexed to ~aid county of Walla 'Valla.

•
Sec. 6. This a('~ to take effect and be iu force from and

after the qualification of such officers as mav be elected at
t~e. g-eneral election of 1861, pursuant to the' foregoing pro.
VISIOns.

Passed January 9, 1861.

AN AC'l'

Relative to the Na"igation of the Oak Point Rlo!',;::h.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the Oak Point slough. in Cowlitz ('Ollllt,V.
be, and the same is hereby declared navigable f!'OlII tht· mouth
to Clark's bridge.

Sec. 2. This act to take effect and be in for('p f!'Olll and
after its passage.

Passed J anuar,)' 10, 1861.

AN ACT

To Provide for tl1<' Selection and Loeation of the Land Re·
served fOl' rnivel'sity Purposes; to Appoint a B.oard of
Commissionel's. and to Provide for the SelectIon and
Location of a Site for the Territorial lTniversity.

De it enacted lJy the Legislative Assembly of the Territory
of Washington:

Section 1. That Daniel Dagley, John ,,"pbster and Ed·
mllnd CalT be, and they are hereby constituted and apptlinlPU
a board of eOlllmissioners to select, loeatt' and r('('pjn~ a tjj-J(,
fOl' tt'n at:l'es of land within the "ieinity of Reattle. that ilia.'"
be donHted to the Territory of "Tashington for If s tt' fill' the
Territorial unin'rsit)", and to s(>kl't alld ]cwatp t~)(' lands do·
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nated by congress to the Territory of Washington for univer
si1y purposes.

Sec. 2. It shall be the duty of said commissioners, or a
majority of them, to meet at the office of the county auditor
of King county on the twenty-second day of February next,
or as SOQn thereafter as practicable, after having taken an
oath before anJ' officer authorized to administer oaths in the
Territory, to faithfull;y d,lscharge the duties imposed upon
them, and ("lect one of their number president of said board.
whose duty it shall be. not only to provide, but to keep all
records that may be deemed necessary, of the proceedings
of said board, and to make out such r("port as may be re
quired by law. 1'hf'y shall also agrf'(" upon a plan of 0pf'ra
tions for the selection of said lands, and make such a division
of the work thus intrusted to them as may be df'emeu most
desir'able for the fulfilment of the provisiont;l of tlris act.

Sec, 3. The board are h£'reby authorized and dit'eded 10
, .

proeeed forthwith to makf' selt>'l1ion of 'such tena.crc lot of
land within the vidnity of Seattle as may be donatpd ·to the, .
TeITitory for university purposes. and to receb:e a title there·
for, and the same to han' I'l'corded in the public rf'co)rds of
King- county. and fon\'fll'd the original to th£' secretary of
the Tt:'1'I'itol'y, who shall file the same in his offiee. and for
ward a ('opy to the attol"llcy general of the rnited States fOl'
lIh-, approntl.

~ec, 4. The bo'ard ar'e IH'reby authoriz!'d to procped forth·
with to make se!t>ction of the lands respr"t'd by congress for
nnin'rsity purposes, hut in no ClHW to st>lect more than six
hundl'ed and forty «()40) :'Icrps in one hody.

Ree. 5. Earh of said \'offim;ssioner's shall be allowetl
out of the Ter'I'itorial trea"l1l'\'. from ll1ont>ys not otherwisp, ,

Hpprovi'iated, tl/l' sum of thr'ee dollars per day. for each and
evt>ry day actl1ull.y and necefoisHr·i!.v ('mllloyed in the pprform
ance of til{' rluties of his offi(:(', tog-ptlrer with all other ex
penses Dl'eessarily ineurr'ed in di~ebargf' of tht> dUtit>R as
her'ein req uired. Yfluehers for l'1a id l'Xpf'nst>s an-l 'WI' dit>m
to be sworn to by the parties presf'nting them, anll filfld with
the Territorial auditor. and said auditor is herpb'y dirt>d"d
to examine and 3udit the'same. and dr',rw W:lrrHnts for >1lf>

payment of the same upon tlw Tprt'itorial trPMnl·pr. anti fIe
treasurer is hereby anthOl'ized t() pay thE> !"anw.

8f'c.6. Said commissioners shall hav" fll1"'''' ·t,· at '''ly
time after lands have bf'en proTH'rly entf'r'pd in f h., r"nrl """.p,
in accordance with section 1hl'pe of thp ad to ~·h' •.ll thi" is
amendatory, to sell any and all lands thus 10eLlt( d, for anI
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Bum not less than one dollar' and fifty cents ~r acre, accord.
ing to the quality of the land.

Sec. 7. Upon the sale of any' of the land~. the commis.
si<lners shall report forthwith the tract or traets so Rold, to
the proper land office in order that the purchaser may receive
a proper and sufficient title for the same.

Sec. 8. Before receiving any money for lands thus sold,
the president of the board shall execute It bond to the Terri
tory in any sum deemed suffi'Cient or necessarJ' by the Gov
ernor, for the safe keeping and faithful expenditure of the
same. Said bond shall be filed in the office of the secl'etary
of the Teritory.

Sec. 9. The commissioners may eontract for the clC'aring
and improving the ten acre site hereinbefore mentioned, but
shall not at anv time exceed the amount of available funds.-
arising from the sale of lands or any donations made by in-
dividuals for that purpose,

Sec. 10. The first and second sections of an act passed
January 20, 1860, entitled, "An act to provide for the selec
tion and location of the 'lands reserved for university pur
poses, and to appoint a board of commissioners," and all acts
or parts of a:cts in conflict with this act, are lH'reby repealed.

Passed January 11, 1861.

--------
AN ACT

To Amend an Act Entitled an Act HelMing to Liens of Me
chanics and Others, for Labor and ~laterials.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
(Section 1.) That the first secUon of the act to which

this is amendatory, be and the same is hereby amended, by
striking out the words "when the amount shall exceed fifty
dollars," where they occur in said section.

Passed January 12, 1861.

AN ACT

To Create and Organize Snohomish County.

Be it' enacted by the Legislative Assembly of the Terrttory
of Washington:
Section 1. The boundaries of the county of Snohomish
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shall be as follows: Beginning at the northweost corner of
the county of King, being.at the point whel'e township line
nOl'f:h of township number twent.r-six strikes Puget sound
waters, thence running due <>a8t, by said north line of town~

shill No. 26. to the summit of the Cascade mountains, thence
northerly, by the said summit. till it strikes the easterly con,
tinuation of the eighth standal'd parallel, thence due west,
by the said parallel, till it strikes the channel of the waters
near the mouth and southward of the Skagit river, thence
by the channel, running eastward of Camano or McDonald's
island, and through Port Susan ba.r, and leaving Gedney's
island to the eagt, thence southerly to the place of beginning.

Sec. 2. The county seat of said county shall be and re
main at ~fuckelteo, (or Point Elliot.) in said county: Pro
,ided, That a majol'ity of the leg-,ll voters of said county
may locate their county s;pat at any other point in said county
at the next general election.

Sec. 3. The following nanwd offic(>rs of said county are
hereby authorized and empowerpd to fulfill the '-arioos duties
authorized by law, after beinl! duly fJualified. to-wit: E::heriff,
Jacob Summers; county commissiiners, E. C. Fergerson,
Henry ~IcClurg. John Hen'ey; auditor. J. D. Fowler; judge
of probate. Charles Rhort; trpasurer. John H a I'\"ey; and they
shall continne to fulfill the said duties until the next general
election. and tllf'ir suceps;sors bel'Ollle qualified.

Passed January 1, 18fi1.

A:N ACT

Relating to Divorce.

Be it enacted by the Legislative Assembly of the Tt>rrltory
of Washington:

Seetion 1. That no person shall be divorced b,r the legis,
lative assembly of Washington Territory, who 8hall not have
given notice in some newspapel' in this Territory for at least
three months prior to the meetinl! of the legislative assembly,
of his 01' her purpose to make application for divorce.

Sec. 2. This act to he in force from and after the first
day of Febl'1lury. A. D.. HWL

Passed Jannar.r 14, 1861.
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AN ACT

757

To Amend an Act Entitled "An Act Establishing a Common
~chool System for the Territory of Washin O'ton."

Be it enacted by the Legislative Assembly of th~ Territory
of Washington: .

Section 1. That section six, (6), chapter three, (3), of the
act to which this is an amendment, be so amended as to I'ead:
"It shall be the duty of the directors of eYerv school district:

• •
First-To call special meetings of the district whenevel'

they shall deem it necessary, and when a ,-acaney occurs by
death, resignation or othel'wise, the directors shall call a
special meeting of the district to fill such vacancy_

Sec. 2. Amend section ten, chapter four, so as to read:
"Districts having less than sixteen scholars," &c.

Sec. 3. Amend section one, chapter three, so as to read:
"A sC'hool meeting may be called at any time for the pnrpose
of ol'ganizing a new district, as provided in section fOIll',
under till" title of County Superintendent. No numbpr less
than five legal voters shall con8titllte a quorum to do bUl"inpss
in any district meeting, f'xcept in districts having les8 than
ten legal voters, in which case a majorit,r shall constitute
a quorum.

Passed January 15, 1860.

--------

AN ACT

To Apportion the Debts and Credits of Chehalis County.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
That the present board of coun ty commissioner's, t,'pas

urer and auditor of Cheha lis COllllty. togethel' with the ('olJuty
commissioners. treasurer and auditor of said county, dnJ'in~

the year 1859; are hereby authol'ized, that, in comwqlH'nce
ofa division of Chehalis county, by an act passed Janna l'y
25 1860 they are herebv authorized to hold a meeting on
th~ 2&th' day' of April, 18(il, at Chehalis City, in the county
of Chehalis, f01' an equitable apportionment of all nJorJP.n"
rifThts, credits and debts belonging to Chehalis county, up
to':'the fil'st day of April, 1860.
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Sec, 2. This act to take effect and be in force from and
after its passage.

Passed January 21, 1861.

AN ACT

To Abolish the Office of Assessor of Thurf.1ton COlllltV.•

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That hereafter the sheriff of Thlll'f.1tOIl ('~HlIltJ

shall be ex offi'cio asseSl;lor for said county, all<1t1le o!lict' of
assessor, so far as it relate8 to said county, ishl'l'eby abolished.

Passed January 21, 1861.

AN ACT

To Legalize an Act ~D Reference to the Establi"hin~ a TC'rri
torial Road from Jolm M. Shotwell's on Hlal'k l{i\'er, to
David F. Biles' on tbe [,behalis River.

Be it enacted by the Legislative .lUsembly of the Territory
of Washington:

That the Territorial road specified in this ;Il't. be, and the
same is made lawful.

Passed January 21, 18G1.

AN ACT

To Amend an Act to Regulate Suits for Divor('e and Alimony.

ne It enacted by the Legislative AslftlJDbly of the Territory
of Washington:

The proviso of section eleven of an act to regulate suits
for divorce and alimony is hereby explained and amended to
read:
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word

"Provided, That nunE> of the provisions of til's f;(':,tioTi
shall appl.y .to case~ where both parties are known to Iw rt'si.
dents of. thIs TerrItory•. or whpre th(' complainant shall not
have resJdf'd two years III tlw TenitoJ'Y."

•Passed Junual''y 21, 1861.

AN ACT

In Relation to Road Tax in Kihmp County.

De it enacted by the Legislat;ve Assembly of the Territory
of Washington:

Section 1. That it shall be the dutv of the auditor of
•

Kitsap county, on delivering the abl;trart or duplicate of
taxes assessed for road purposes to tlll' supen'isoJ's of i'm-HIs
in said county, to charge each supervisor with tllP amount
of thf' road tax thus shown to be due in his district, i1llll on
settlf'ment with thf' county commisRioners' court. hp l'ihall
credit the several supervisors with the amount dpliuquent
and unpaid in his distrid.

Sf'c. 2. The supervisors of roads in said county m',' lH'J'p
by authorized ~llld f'mpowerf'd to collrd all I'Mld tax ill th/'ir
respective road districts, for which purpose thpy aI"> fnIl\'
authorizf'd to enforce thf' payment of the samp, in aee()J'd·
ance with the provisions of the ~enPJ'al road law.

Sec. 3. The county anditoJ' shall. at thp timp of dp)jvpr·
•

ing s3id abstract 01' tax list, append a warrant theJ'pto for
the collection of thp snmf'.

Passed JanuaJ'y 22, 1861.

.\N ACT

To Amend a n Act Entitlf'd. An Act to Providp for the AllSe88
ing and Colleeting Connt.v and 1'prJ'itoria I ReYerlllP.

Be It' PnlH'tpn by the' Legislative Assembly of the Tprrttory
nf 'Vashinl('ton:
That section ei!!ht (8) of the aet to whi('h th;~

ampnnmpnt, 8h~1l be ampnnpf} hv 8triH'1'! ont tltp
.'m'v." wliere it occurs ill 8aid 8eetion. and inseJ't til('
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"shall": ProvioE'd. The aSSl's:;:ol" shall not be entitlf'o to
any fee for administering the oath.

~(>c. 2. Thii'l act shall tukl' l'tfect and be in fOl'ce from
after its pas811JrE'.

Passed January 22, 1861.

AN ACT

To Amend au Act EntitlE'd, An Act Defining the Boundary
Line Between the Counties of Sawamish and Thurston.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Seetion 1. That the act to which this is amendatory be
so amended as to read: "TIl(> boundary line between the
conntie8 of Sawami8h and Thur~ton shall commence at :a
point in the middle of the main ehannel of Puget sounf) oppp
site the mouth of Case's inlet; thence westerly alon:,r said
channf'l to the mouth of Eld inlpt; tlH:'nce son therly aloDJr
the middle of the main channpl of ~aid inW to a pnint t",o
miles dne north of township line betwpen town~hip eiJrbteen
(18) and nineteen (HI) north; tl1('nce due west to tlw eornt>r
of 8('ctions tWf'ntv-thre£'. (21;) tWl'lItv-fonr, (24) tWf'ntv.fiyf',. . .. ,

(2fi) and tWf'nty-8ix, (2fi) in town~hip ninptePIl (HI) north,
ran~p thr(>e (:~) we8t; thence two miles Routh; thence two
milp!"· w£':;:t."

Rpc" 2. A II a('t~ or parts of acts in conflict. with this
act a1'f' hl-'1'eh.'" relwa l('(l.

Pa8sed January 24, 18Gl.

AN ACT

To Appoint OflireI's fOI' Klickitat C()unty~

Be it enacted by the Legislative Assembly of the Territory
of Washington:

That the fo)]o ..... iu:,r TH""!"olll': hI', and they ure II('r't,>hv ap-
pointl-'d to till '"a<:,Hif:it'l': ill KIi('kitat ("ollnt,:: .

John ~elwn, J)l'ohnjp judl;('; \\"jllis .1(:ukins, tJ-1'aSUI'Cr;
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G. W. 'phillips, _auditor; W. T. Waters. sheriff; James H.
Hennams, A. "aters, .\.. Da vis,eounty COlli missioner,,; C. J.,
McFar'land, S. Peasly, lV. T. MUI1)hy, justiees of the peace.
. The a~ove named pel'soIl3, before entering upon the du

bes of thel~ respective offices, shall qualify in such manner
as the law m such tases prescribes.

Passed Jan uary 24, 1861.

_._-------

AN ACT.

To Extend and Define the Eastern and North Boundaries of
Lewis County.

Be it enacted by the Legislative Assembly of the Territor'\"
of Washington:

(Section 1.) That foe line forming ,the northern boundary
of the county of L(>wis shall oommence at the corner to sec
tions twenty-two, (22) twenty-three, (23) twenty-six, (26) and
twenty-seven, (27) in township number fifteen, (15) north of
range number four, (4) west, on the east boundary of the
county -of Chehalis, and run thence east, between the Recond
and third tier of sections" of townships numbered fifteen
north, to the summit of the Cascade mountains; thence in a
southerly direction along thl:' summit of said mountains till
it reaches the line forming the present boundary of Lewis
countv.•

Sec. 2. That that part of Lewis county lying north of
the line described in section one, of tllis act, shall be and
constitute a part of Thurston county.

Sec. 3. This act to take efIect and be in force from and
after its pa,ssage.

Passed January 26, 1861.

AN ACT

Explanatory of the 246th and 247th Sections of an A ct En
titled an Act to Regulate the Practice and Proceedings in
Civil Actions in the District Courts, Passed January, 1860.

Be it enacted by the Legislative Assembly. of the Territory
of Washington:
That section 246 of an act: entitled an "Act to r(>2'l1late

the practice and proceedings in civil actions in the district
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.~·t8. pa8sed Janllar.v, 1860," be so construed as to mean:
-c'1I I·l'·al and personal estate to which any married woman
,.1:':' have a title at the time of her marrie~e, and all real
and personal tot-1ate to which she· may become entitled in
her own ri~ht snbsequent to her maniage, and all tlle issues,
rents and wofits of su~h estate, shall not" be liable to attach
ment for. or execution upon any liability of a judgment
against the hm;band 80 lon~ as she. or any minor heir of her
body shall be Ih'ing-: Provided. That her sf>Jlarate property
shall not be f'xempt f~oUl attachment or execution wlwn the
debts were owing hy the wife previous to her marriage,
or may ha ye been contl'acted by her for the ·benefit of her
self and family.•

Sec. 2. 8eetion 247 of said act shall be so construed as
to mean: The following property shall be exempt from exe
cution and attachment, except as herein otherwise specially
provided:

Dwel1ings and o1her buildings. together with the lot or
IMS, or ground upon which they stand, to thf' value of five
hundred dollars; all private libraries; all articles of cloth~

ing of marrif'i1 women and children under twenty-one years
of age; and h each family, kitchen and cUllhoard ware to
the amouut of one hundrf'd and fifty dollars; o~(' bed for
every two persons in the family; two cows; two horses or
two yoke of oxen; one wagon; hogs; farming- utensils actu
ally u~d by the family; produce sufficient for six months
COnsllml}tion; and all tools of mechanics uSf'd to carryon
their trade. Hut no article of property mentioned in this
section shall bp pXf'mpt fl'om an eXf'cution issupd on a judg
ment l'pcoverf'd for its pricf', or upon a mOl·tga~e thereon,
or for any tax Ipvied ,thf'l'pon: Provided, ThHt no mort~ge

made by a married IIian of any pro'(W11,\' exemlltpd (rom exe
cution by thp foreg-oing proYi8ions, shall bp of an.v ,'aUdity
unless thp wife shall join in said mortgage, and t.he MaUle be
witneS8pd and acknowledg-ed by her. 8S is required in c.ase
of a dped C'onveying hpr interest in real estate.

Passed January ~H, 1861.

AN ACT

To Amend an Act Entitlpd an Act to Amend an Act Passed
February 1. 185fl, to Provide for' Ter'ritorial Revenue.

Be it enacted by' the Legislative ASRembly of the Territory
of Washington:

That the ad tll which this is an amendment, shall read:
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"There shall also ht' levied a tax of one mill upon every dol.
lar's worth of real and lwrilonal propel'ty in this Territory
for Territorial pUJ1)OSf's."

8pc.2. All a-c,ts or parts of aets conflicting with this act
be and the Sllme are hereby repealed.•

Ree. 3. 'this act to take effect and be in force from and
after its passage.

Passed JanuarJ 30, 18Gl.

AN ACT

Amendatory of an Act, Passed January 15, 1859, Entitled
"An A.ct in Relation to tht' Construction of Roads and
Highways,and Defining the Duties of Supervisors of
Highways."

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That section first of the act to which this act
is amendatory, be amended, by striking out the last two wordil
in the fourth line, to-wit: the words "prohate court," and
inserting: "district court of the judicial district in which
such county may be situated."

Sec. 2. That section 21 of the said act be amended, by•
striking out the word "nine," in the third line, and insertin~

the word "four." Also, strike out the phrase "twenty-five,"
in the fourth line of same section, and insert the word
"twenty."

Sec. 3. That see'tion 22 of said act be amended, by strik·
ing out the word "three;' in the fourth line, and inserting
the word "two."

Passed January :30, 1861.

AN ACT

Defining the Boundary Line Between Sawamish and Kitsap
Counties.

Be It enacted by the Legislative Assembly of the 1'errltory
of Washington:
Rection 1. That the eastern boundary line of Rawamish

countV' tel'minatin~ at the COJ'Ilt'ril of sections 4, 5, :~:~. and :~:!.

townships 22 and 2:1, nurth, range 1 west, be extended three
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miles due north from said point; thence due w~8t to the
middle of the main channel of Hood's canal.

Sec. 2. All aets or parts of acts conflicting with this
act are IlPrt>by repealed.

Passed Januar)' 30, 1861.

A~ ACT

Regulating the Colleetion of the Territorial and County
Revt>llue in Thurston County.

De it enacted by the Legislative Assembly of the 'ferrltory
of Washington:

Section 1. That the sheriff of the county of Thurston
shall, froll and after the passage of this act, collect all tax~
levied in said county, and in order't·o do the same, tllf~ said•
sheriff shall attend thrt>e days in each precinct in the county
for the purpose of collt"ctinJ,! such tax, after which he shall
attend for one week at his office at tht> county seat. anci then•
and 'there gi,t> an opportunity, to any that may not have pre·
viously paid tht>ir taxes, to do the !':anw. and tht> Raid "het:i!!
is hereby requil't>d to ~ive notice for thrt>e weeks previoil ...
to such timt>. of the time and place for collef'tinJ,! tax in eacl )

precinct. by posting noti('es of the same in tllrL'e of 1he most
public places in !'Iuch flrecinct.

Rec. 2. Be it fnrther enacted, That the !':hpriff "hall
recph'e the Ramt> coinnensation for the collpf,tion of taxI'S,
as il': now allowf'd to the county tr('a!mrer or sheriff, hnt thp
county trpnsurer shall not be alloweil anv commissions exc('ut- . ~. .
for the di!"hul'sf>mpnt of monf'VS uaid into' llis handll hy the
sheriff. nnd that the laws now in force with regard to tbe
collr'CtinTI of taxell in said ('onntv, !l0 fnr a~ thf'Y elo n(}t con-

•

flirt with the provisions of this act, remain in full forf'e and
·effeet.

Passed January :n, 1RG1,

A~ ACT

Extending the Xorlhern Boundary of Clickitat County.

U:J it l'nlll'tprl by the Legislative Assembly of the Territo".'
or Washin~ton ~

Flection 1. rrh~t the roorthern bounllarv line of Cljrldtl1t
count}' be exten<:ed north 10 the northeast corner of the
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county of Skamflnia, thencf' dne palilt to anoint. whil'h hv
running due I'outh WQuld strike the nortllPast corner of the
present boundary of lila:d Clickitat counh'.

Sec. 2. And he it fm'ther enaclpd, That the WPl'j honn
dary of Walla Walla county be. and j" hcrpby, exlf'nrlf'{l as
follows: Commencinl! at the lJOrthwPRt (~orner of rmckija
county, thpDce a long the summit of the Cascade mountain8
to the 49th parallel.

Rec. 3. This act t() bp in force from and after its passage.
Passed January 31, 1861.

AN ACT

To Ampnd an Act Entitlpd "An Act Hegnlating tlH' Time
Within Which Civil Action8 May Be Commenced."

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That section eleven of the ad to whic.h t1l i 8

i8 amendatory, be anwnded, by striking ont the third clause'
thereof, to-wit: the words. "a married woman,"

Passed January ;31, 1861.

•

AN ACT

Defining the Duties of Judgps of District COUl'tl' in Certain
Cases.

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Redion 1. Thllt hereafter, at the close ()f each terlll of

the distriet court of the eeveral judicial dil'tl'idR of this. TI~l'

ritory, it shall he the duty of the presiding .ind~e of FlIICh
court. whenever he may deem it necessary, to 01'(11'1' anll dirP(·t
the sheriff of the county where the Rame !'hall be helfl. wiPI
such al'l!'.il'ltance a8 shall be neCf'Sl'lar.r. to take. N)lJVey. and
deliver into the custody of the shf'riff of Piprc!' county.. to h('
kept. as bv Jaw provided, any pel'!"nTI 01' lWI~I'l(lns ::It R1H'1I tPl'!l1

of court eonvided of a felony and scnlcnccd to hl'/'ll I:11Hll'

in the pen'tl'ntiar,Y·
Passed January 31, 1861.
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A~ ACT

Additional to an Aet Entitl('d an Act Ht'latin~ to Jl1Flti('P9
of the Ppael' and Constables, and the Practice Rt-'Io.-e
Justices of the Pf'ac(>.

Be It enacted by th" Legislative Assembly of the TerrItory
of Washington:

~pMion 1. That -the juriFldidion of justices of the peace
in criminal pros(>t·utions. be !'In extend('d as to ¢v(' them con
current jurisdidion with the district COIll·ts in cases of petit
laref>ny and public nnisanee.

Passed JanuaJ'y 31, 1861.

.AN ACT

To R('peal "An Aet Supplementary to and Anwndatory of an
Act. PasSt'd .Janmll',v :!l. 185H, Entitled 1111 Aet C:mfpl"
ring .hll'isdietion C}/QI1 the Di",tl'kt Court of the 00unty
of Pier('e," and to Repeal All Laws AlJthoriziD~ the
Holdin~ of Raid COUl'" and to Pi'llyide for the Tl'aDsmis
!'lion of the Books, I{peor'ds, and Pa}/('I's Belonging to Su'o
Pieree County COIll'" to the Clerk of the Distl'iet Court•
of the Second .Judicial Distritt.

Dt' It enacted by the Legislative Assembly or the Territory
of WashIngton:

Section 1. That the aet passed Jannary 30, 181iO, entitle!l
jjAD act snpplementary to and amendator-y of an lIct. paRsNI
January 21, 185!}, entitled an ;1('t eonfel'rin~ jurisdil'tion upon
the district court of the count.v of PieJ'c<'," and Ill! )awli or
parts of laws conferrin~ sl1ch jurisdiction, he. i"10 tht' !'lume
arl' herf'>hy repealed. and that said NHlllty of Pi I'1'('(> Rba11 be
and constitute a pal't of tbe second judicial distl'ief.

Sec. 2. All complaints, writs all/I papers heretoforl' is
sued. and madl' retnr'nahle to tht' district court of Pierl'e
county, shall he bv the officer with wbom th(' Ramp may ha"f~•• ••
b<>en lodged for Rprvice, rett1l'll('d to the clel'k of tIl(' {'Ol1rt
for the second judicial distriet. unlpsR the sault' shall ha\,(>
been returned before the pasRllgp of this art to the clerk of
thl' district cOllrt of Pil'fCP rounfv: and the rlistrlct rourt
of thf> sp('ond judieial distriet shali han> juril'ltlil'tion of. And
try all rivil cases hprptofore f'omTnpnf'f'(I in "'llid !'Olllltv eitht>f
by publication or aetllal service; and existing- laws shull not
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be so eonsh'ued as to entitle any party to a COllUnU:I::('P :,l'
cause the notice sen"ed or published rpquil'pd thl' pal'ly or
parties to appear and answer in thl' distrid "0\11'1 of I'iprl'c
county; but it shall be the dut,r of the distrid comt of tIl('
second judicial district, at its next term, to IlPaJ', 11'Y and
determine all cases coming from said county as hel'einbefol'e
provided, if it shall appear from the papel'i'I 01' I'PIUI'IlI; that
I'ervice has been had, or publication of notiel' made fOl' the
length of time required b;y law to haH' enabled pHl'UPS to
have a determination of their action in tIl(> distl'id COl1l't of
1 ierce county, had this act not heen passed, unles!> a ("011 tinu
:mce shall be granted for causes provided in the cidl prac
tice act.

Sec, 3, The elel'k of tIll' district court of Pipl'c" ('oullh',,
or the pel'soll iu Wh08C cU8tody the books, reeord8 au II papPl'i'I
llelonging to said district court may be, shalUorthwith, eitlH'r
by mail or other opportunity, t)'ansmit such books, l'f'cOJ'dll
:md papers to the ('lerk of the I'istl'iet comt of the sl'colld
~Ildicial district, and it shall be tIll' duty of the district court
for the said second judicial distriet. at ts next tpl'm, to heal',
try, and determine all ('a&>s and issues that eould ha vp bppn
tried at the next March tel'm of thf' Pierce county dil'trirt,

court had this act not been pasl'f'd, unless continued fOl'
causes provided in the "ch-i) practke act."

Sec, 4, All persons I1Udl'l' reco~lIizanef' to a ppea I' at the
DPxt March term of the distr'iet court fOl' Pipl'l,e C011I1tV, are,

}!f'reby required to appear at the upxt Mal'rh tprm of till.' dis
t~ict cour't for thl.' second judicial district, 01' be liable to have
their bonds forfl.'ited.

See. 5. This art to takl.' effect and be in fo)'ee fl'om and
after its passag-e.

Passed Jan ua I'Y 31, 18Gl.

.-\~ ACT

T<l Dissolve the Ronds of Manimony nptween Patrick Coylt>
and Ann Coyle, His 'Vife,

De it enacted by the Legisl3th:" Aasembly of the Territor)'
of Washington:

Sedinn 1. 'l'lmt thf' honds cf matrimony hpretoforp ex
isting' bptween Patl'iek Co~"h' and Ann royle h". :md the
slime are hel'eb" dissol n'd; and the said Ann Coyle shall

•
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havp the cllstody of their child, John Coyle, a minor of ten
:real's of agp.

Rpr.~. This act to take effect and be in force from and
after its passage.

Passed Dpcember 14, 1860.

AN ACT

To Dissoh-e the Bonds of Matrimony Existing Between Owen
Connelly and Sarah Connelly, and to Restore the Said
Sarah to Her Maiden :Kame.

Be it enacted by the Legislative Assembly of the Territory
o.f Washington:

Section 1. That the bonds of matrimony existing be
tween Owen Connelly and Sarah Connelly be. and they are
hpreby dissol,ed, and that the saId Sarah ha,e the custody
of her daughtpr, Ann ConnpJly.

Rec. 2. The said Sarah Connelly is hereby restored to her
maidpn namp, Sar'ah Lancastpr.

Passed December 15, 1860.

AN ACT

To Dissolve the Bonds of Matrimony Between Car80n D.
Boren and Mary, His Wife. .

De it enacted by the Legislatiye Aa;sembly of the Territory
of Washington:

• . Section 1. That the bonds of matrimony heretofore ex
}stmg between Carson D. Boren and Mary his wife, be, and
the same are herebv dissolved. '

"Spc. 2. This act to take effect and be in force from and
after its passage.

Passed December 17, 1860.
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A~ .\CT

T<l Appoint Commissioners to Reyjpw and Rdocate So Much
of the Tenitorial Road Leadin~ f!'oIll ~lonticeMo to the
Upper Caseades, as Lies Betwf'en tlw City of Vanl'ollve~

and the East Line of Clarke Connty.
•De It enacted by the Legislative Assembly of the Terl'iw'ry

of Washington:

That C. C. Stiles, W. S. Bennington aud William Good
win be, and they are hereby appointed a hoard of commis
sioners to reveiw and relocate so milch of HIP TerI'itorial road
leading from Monticello to the lJppel' Cascades. a~ lies be
tween the citv of Vancouver amI the P:l~t line of Clarke•
county.

• * * * * * * * •
Sec. 3. The said commissionf'!'s of Clal'ke county shall,

at their first meeting, after receiYing thp rrport of t1w com
missioners herein appointed, declare f:() much of said road
vacated, as shall be prescribed by said commissioners.

Sec. 4. Said road commission.-rs shall receive no com·
pensation for their services. except by "ohmtary subscription.

Passed Decembel' 18, 1860.

AN ACT

To Dissolve the Bonds of Matrimony Between William R.
Stocking and Isabella Stocking.

Be It enacted by the Legislative Assembly of the Terrltol'J
of Washington:
That the bonds of matrimony heretofore existing between

William R. Stocking and babella, his wife, are bereby di.·
solved.

Passed January 9, 1861.
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A~ ACT

To Dissolve the Bonds of Matrimony Existing lletween Ft'aD
cis W. Hughes and His Wife, Ellen Hughes.

£0 it enacted by the Legislative Assembly of the Territory
ot Washington:

Section 1. That the bonds of matrimony heretofore ex
isting between Francis W. Hughes and his wife, Ellen
Hughes, be, and the same are her(>by dissolved

Sec. 2. That the said Ellen Hu~hes be restored to tLe
title of her maiden name, to wit: Ellen Haven.

Sec. 3. This act to take effect and be in force from and
after its passage.

Passed January 10, 1861.

AN ACT

To Dissolve the Bonds of Matrimony Ht'I'p(ofore Exif'lting Be·
tween .Tohn Cantwell and Ann Cantwell. Hif'l Wife.

De It enacted by the Legislative Assembly of Cle Territory
of Washington:

That the bonds of matrimonv heretofore exii'ltine- between
Joh!! Cantwpll and Ann Cantwell, his wife, be, and the same
are hprpbv dis8olvPd.,

rassed January 14, 1861.

AN ACT

To Dissolve the Bonds of Matrimonv Between E. H. Thomp
son and Elizllbf>th Thomnson.

£e It enacted by the Legislative Assembly of the Territory
d Washington:

~prtion 1. rrh~t the bonds of mllfrimony herf'tofore ex
i!'tinll' hptwppn E. H. Thompflon and Elizabeth B. Thompson,
bp. flTlrl thp "'~lTIP arp hprpby diflRolvPd.

co ....r . 2. ThiH act to take effect and be in force from and
aft.", ;h: n~""~",p.

Passed January 15, 1861.



LAW3 OF WASHINGTON

AN ACT

771

To Dissolve the Bonds of Matrimony Exiflting Rf'tween
Thomas W. Avery and Elizabeth Averv, His Wife.

De It enacted by the Legislative Assembly' ot the Territory
ot Washington:

Section 1. That the bonds of matrimony heretofore ex.
isting between Thomas W. Avery and his wife, Elizabeth
Avery, be, and they are hereby dissolved.

Sec. 2. This act shall take effect from and after its
passa~e.

Passed January 15, 1861.

-------

AN ACT

To Amend an Act Entitled. An Act to Incorporate the Puget
Sound WI)()len Mllllufactnrin!! Company.

Be It enacted by the Le~lslatiYe Assemblv ot the Territory
ot Washington:

That the second section of tIl(' ahove entitled act iR here·
by so amended. that the capital ~tock of the same shall con·
sist of shareR of fiftv iJoll~ rfl each.

•
Passed January 17, 1861.

----~,---

AN ACT

To Dissoll'e the Bonds of MatrimollY Bphwen Samuel M.
Baldwin and RacllPl Minerva Baldwin.

De It enacted by the Legislative Assembly of the Territory
ot Washington:
That the bonds of matrimonv het'dofore pxisting hetween

Samuel Baldwin and Rachel Minerva Baldwin be and the
same are hereb.v disRolveiJ.

Sec. 2. This act to take effect and be in force from and
after its pasRage.

Passed December 21, 1860.
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AN ACT

To Dissolve tlw Bonds of ~fatl'imon.v Between William Web·
ster and Cathe"ine 'Vebster.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Sectioll 1. That the bonds of mat"imoDv DOW and here-.'toforl' existin~ betwl'en 'Villiam 'Webster and Catharine Web-
ster his wife. be, and the same arp hereby dissolved, and the
custody, tarp and tont,'ol of the minor children, the issue of,

said mal'l'iage, respel'th'ely named Catharine and 'Villiam,
be. and thl' samp ,'('main in the charge of said Catharine
Webster,

Set.:? This act shall take effect and be in force from
and after its passage,

Passed January 21, 1861.

--------

AN ACT

To Dissoln' the Bonds of Matrimony Existing Between Wm.
"', Fuller and His 'Vife, Luka Ka way Fuller,

Be it enacted by the Legislative Assembly of the Territory
of Washington:

That thl' bonds of mat,'imony heretofore existing between
Wm. 1\1. FuIlpl' and his wife, Luka Kaway Fuller, be, and the
same are herpb" dissolved.•

Sec. 2. This aet to take effect and be in forel' from and
after its pa ssa~e.

Passed Janna I'.y :?1, 1861,

AN ACT

To Dissolve the Bonds of Matrimony Existing Between n. D.
Bordwell and Mar,v Ann Bordwell, His ·Wife.

Be it enacted by the Legislative Assembly of the TerritorJ
of Washington:

That the bonds of matrimony herE'tofore exi8'fing between
D. D. Bordwell and Mary Ann Bordwell, his wife, be, and the
same are hereby dissolved.
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Sec. 2. And that the said "Mary Ann Bordwell shall have
Bole custody and control of her children, to wit: Catharine
Bordwell, Rebecca Bordwell. H. D. Bordwell and Martha. Jane
Bordwell. .

Sec. 3. This act to take effect and be in force from and
after Hs passage.

Passed January 21, 1861.

AN ACT

To Dissolve the Bonds of Matrimony Between John De Shaw
and Agnes De Shaw, His Wife.

De It enacted by the Legislative Assembly of the Territory
of Washington:

That the bonds of matrimony hel'etofore existing between
John De Shaw and Agnes De Shaw be, and the same are
hereby dissQIYed.

Sec. 7. This act to take effect and be in force from and
aftet' its passag\-,.

Passed J ~IllIa ry ::n, 1861.

.,--------

AN ACT
To Dissolve the Bonds of "Matrimony Existing Betwe('n Rob·

ert Anderson and Sarah Emma Anderson.
Be it enacted by the Legislative Assembly of the Territory

of Washington:

Section 1. Tha t the bonds of matrimony existing bptwpen
Robert Anderson and Sarah Emma Anderson, be, and they
are hereby dissolYed.

Sec. 2. The Ilame of the said Sarah Emma Anderson is
hereby changed to that of Sarah Emma Relyea.

Passed January 31, 1861.

•

AN ACT

To Dissolve the Bonds of Matrimony Existing Between Isaac
Boggs and Mina A. Doggs, His Wife.

De it enacted by the Legislative Assembly of the Territory
of Washington:
That the bonds of matrimony existing between Isaac
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Bog-gs and ~1ina A. Boggs, his wife. be, and the same are here.
by dissolyed. .

Sec. 2. And be it further enacted. That the said Mina A.
Bo!!(!'s be, and she is hereby, restored her maiden name, Mina
A. Kimball.

Sec. 3. This act to take effect and be in force fl'om and
after its passage.

Passed January 18, 1861.

AN ACT

To DissGlye the Bonds of Matrimony Existing Between James
Cawley and Joanna CawleJ.

Be it enacted by the Legislative Assembly of the Territory
of ~'ashington:

That the bonds of matrimony existillgbetween James
Cawley and Joanna Cawley bp, and they are hereby dissolved.

Sec. 2. The name of the said Joanna Cawley is hereby
changed tG that of Joanna McCarty.

Passed January 31, 1861.

AN ACT

To Dissolve the Bonds of Matrimony Existing Between Rieh·
ard Blake and Lauhallau Blake.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

That the bonds of matrimony hel'etofol'C existing between
Richard Blake and his wife, Lauhalla u Blak~, be, and the
same are hereby dissolved..'

Sec. 2. This ~ct to take effect and be in force from and
after its passage.

Passed January 31, 1861.

•

RESOLUTION

Relative to Rules and Orderfl.
Rl:"8oIved by the Council, the House Concurrin~, That

the committee on rules and orders of the two houaes, -be, and
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they are hereby constituted a joint committee 011 rulp!\ aUtI
or'ders for the two houses.

Passed Decembel' 8, 1860.

---------

RESOLUTION

Relative to Joint Committee on Enrolled Bills.
Resolved, -That the committees of the house and council

on enrolled bills, be,and they are hereby, constituted n. joint
committee, to compare the same with the engrossed bills and
correct errors they may discover, so as to make it ~gree
therewith, and make their report forthwith 10 their rf'Rpec·
tive houses.

Passed December 15, 1860.

-------
-

RESOLUTIO~

Relative to Adjourning Over the Holidays.
Resolved by the Council, the House Concurring,

whe,:l the legislature adjourn on Monday the 24th of De
bel', 1860, the adjournment shall be until Thursday .
day of January, 1861.

l>assed December 21, 1861.

-

RESOLUTION

Relative to Joint Convention for the Election 4)f Terrilor;al
Officers.

Resolved by the House, the Council Concurring, That
the two branches of the le,nslative a.ssembly meet. in joint
convention, in the hall of the house, on the 12th day of Jan
uarv. 1861. at eleven o'clock, a. m., for the purpose of elect
ing' -the following named officers. to-wit: One Territorial
printer; one Territorial librarian and auditor; three capitol
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commissioners; one brigadier general; ... one qU3l'tel'lnaster
general; one commissary general; one Territorial treasurer.

Passed January 3, 1861.

RESOLUTION

Relative to Adjournment.
Resolved (by) the House, the Council Concurrin~, That

both branches of this legislatnre adjourn sine die, on January
31, 1861.

Passed January 24, 1861.

nESOLUTIO~

Relative t(\ New Business.
Resolved by the Council, the House Concurring, That

no new business shall be introduced in either branch of the
present legislative assembly after Monday, January 28, 186l.

Passed January 24, 1861.

~N ACT

To Provide for the Selection and Location of the Lands Re
served for University Purposes, and to Appoint a Board
of Commissioners.

De it enacted by the Legislative Assembly of the Territory
of Washington:
Rection .1. That A. R. Dillinbaugh, .lohn Clinger, and

J~m('8 Newland. be, and they are hereby, constituted a board
of (·ommil'lsioners. to select and locate the lands donated by
con!!ress to the Territory of Washmgton for university pur
POS('1l·

~f>C. 2. It shall bp the duty of said commissioners, or a
m" :"I'i1 V of tbE'm. to mf'E't lit the office of John Clinger. in

•
L~\.. i.i county, on the first Monday of May next, or so soon



LAWS OF WASHINGTON 7171

thereafter as practicable, after having taken an oatl' bdore
any officer authorized to administer oath8 in this Tl'rI'itorv
to faithfully discharge the duties imposed upon them in thi~
ad, and elect one of their number as the president of said
board, whose duty it shall be, not only to p;'eside, but to
keep all reoords that may he deemed necessal''y. of the pl'O
ceedings of said board, and to make out such reports as may
be required by this act, or which the legislature may here
ufter require. They shall also agree upon a plan of opera
tions for the selection of said land8, nnd makp such a division
(}f the w(}rk thus entrusted to them, as may be deenwd nl')st
advisahle for the fulfilment of the provisions of this act.

And the board are hereby dirpctpd to procped. forthwith,
to mak£' selection of !'nid lands in dptaelwd ~)Ol'tionR, in dif·
ferent parts of the Territor;\'. and in no cal'll' to p;ocped 320
acres in one bQdy, distr,'bn tinl!. th(' !'ame p\"op()rtionally to
the surveys already madp, hnving" rpfel'Pl1ce. howpver" both
to the locality and quality of the lands thus spll·eted. and in
no case to select more than thp olle-thil'd of the lands nnthor
ized to be selected by act of rongl'ess, hefore the next annual
meeting of the legisla t url'.

Sec. 3. It shall oe the duty of thl' IH'psidellt of the board
tQ inform the propel' officpl' or officel'!': of tlw land office. from
time to time, of the precise tract or tmcts thus selected and
located, and have the same properly entered in the name of
the Territory of Washington, for university pu:poses.

Sec. 4. Said cOlllmissioners shall report. through their
president, and present a schedule of the sub-divisions or sec
tions selected by them, and apllroved by the },roper officer or
officers of the land office, to the legislative assembly, at its
annual sessions, on or before the sixth day of each session,
respectively.

Sec. 5. In case of any vacancy occurring by death, resig·
nation, or otherwise, the Governor may, upon being apprised
(}f the same by the remaining commissioD~r or commissioners,
proceed to fill the same by appointment, until the vacancy
shall be regularly filled by the act of the legislature.

Sec. 6. Each of said commissioners shall be allowed, out
of the treasury of the Territory, from moneys not otherwise
appropriated, dollars for each and every day actually
and necessarily employed in the perf(}rmanee of the duties
of his office, together with all other exnenses necessarily in
curred in the discharge of his duties as IIPI'ein required: Pro
vided, however, That it shall be the duty of each eommis
sioner, in (,imnection with the report required by section f(HIr,
(}f this act, to report the number of days, or parts of days,
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he has been so employed, and the separate items of f'Xpen8e
so incurred; and before the same, or any part thereof, l"hall
be paid, the same shall be audited and approved by tlH~ legis·
lative assembly; and, Provided further, That the time em
ployed shall not exceed thil·ty days to each commissioner, or
a total of ninety days.

Sec. 7. It is further provided, that said board. lit their
first meeting, and at each subsequent meeting, shall fix the
time and place for their future meetin~s. but in no case shall
they hold more than three meetings during anyone year.

Sec. 8. The act entitled "An act to provide for the selec·
tion and location of two townships of land to aid in the estab·
lishment of a university," passed January 31, 1855, be, and
the same is hereby repealed.

Passed January 20, 1860.

AN ACT

T(I Legalize the Acts of Connty Commissioners of Snch Coun·
ties as Held a Term of (',(Illrt on the Sixth Day of June,
A. D. 1859.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That all til(' ads of the several boards of
county commissioners of this Tf'rl'itory, at terms of court
comnwnced and held on the sixth day of June, A. D., 1859,
be and the same are hereby declared leial and valid.

Passed January 26, 1860.

AN ACT

To Amend an Act Entitled an Act, to Encourage the Building
of Bridges, Plank or Turnpike Roads.

Be It enacted by the Legislative Assembly of the TerrltoI'7
of Washington:

Section 1. That the fourth section of the act to whiC'h
this is an amendment, shall be amended by addiog the fol·
lowing to said section: And all persons who build or own
any bridge, built pursuant to the provisions of this act, shall
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be held liable f~r any and all damages done to passengers
?r pro~erty passlDg over such bridge, in consequence of the
lDsuftklency of such bridge, such damages to be recovered
before any court having competent jurisdiction.

Passed January 30, 1860.

AN ACT

To Amend an Ad, Entitled an Act, in Relation to the Con
struction of Roads and Highways, and Defining -::he Du
.ties of Supervisors of Highways.

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That section thirty-eight of an act entitled
an act in relation to the construction of road!'! and highways,
and defining the duties of supervisors ()f highways, he, and
the same is so amended as to read: "The county auditor,
when he receives any tax roll from the county treasurer, shall
add ten per cent. to the unpaid road tax; and the county
treasurer, auditor, and sheriff, shall be allowed the SHUle fees
as in other cases."

Passed J anua J'Y 31, 1860.

- ---

AN ACT

To Amend an Act, Entitled "An Act to Change the Time for
Holding the Sessions of County Commissioners Court."

Be it enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That section two (2) of an act entitled "An

act to change the time for holding the sessions of the co~nty

commissioners court," be and the same is hereby so amended
as to read: All the business heretofore required to be trans
acted at the March and June sessions of said commis"joners,
shall be d,one and transacted at their May term: and all busi
ness heretofore required to be transacted at the September
and December sessions of said commission!'rs, shall be done
and transacted at their November term; and the county treas-

779
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urpr~ of the sevpral counties Ilhall, fifteen days before the
first 1[onday in November. make out and return delinquent
tax lists to the county auditors.

Sec. 2. All acts and parts of acts conflicting with this
act arf' hf'rphy repealed.

Passed January 31, 1860.

AN ACT

To Extend the Provisions of the Mechanics' Lien Law to
Logs, Spars, Sawed Lumber, and Other Timber.

Be It enacted by the Legislative Assembly of the TerrItory
of Washington:

Section 1. That any person who shall cut saw lo~s. make
spars, saw lumber. or peI'form labor on the same, shall be
entitled to a lien on thpm. and shall be entitled to the same
remedief'l aR mpchanics now are entitled to unde)' the laws
of this Territory. and thp proviRions of law now in force in
relation to mechanics' lien, are hereby extended to sa w logs,
spars. sawed lumber and other timber, as far as the same
may be applicable.

Sec. 2. This act to take effect and be in force from and
after its paRsage.

Passed February 1, 1860.

AN ACT

To Authorize the Territorial Treasurer to Credit the Several
Counties With Delinquent Tax Lists.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That it shall be the duty of the Territorial
treasurer, each year when settlin~ with the treasurers of the
several countips. to credit said countif's with the am{)unt of
dplinquent Territorial tax, duly certified to by the eounty
auditor.

~ec. 2. This act to take effect and be in force from and
after its passage.

Passed February 1, 1860.
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AN ACT

781

Relating to County Assessors.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That 'ft shall be the duty of the county assess
ors of each county to make a full and complete statistical
report, and transmit the same to the Territorial auditor by
the first :Monday of October in each year; and it shall be the
duty of the Territorial auditor to transmit to each of the
county auditors a sufficient number of blank forms for the
use of the countv assessors.•

Sec. 2. It shall be the duty of the county assessor8 to
take the census of the legal voters in their respective coun
ties, and transmit a copy of the same, before the first Mon.
day in May in each year, to the secretary of the TerritMy;
and they sball be allowed a reasonahle compemmtioll thpre.
for bv the boaril of commissioners of their respective counties.

Sf'c. 3. This act to take effect and be in force from and
after its pas!'age.

Passed February 1, 1860.

AN ACT

Conferling Jurisdiction Upon the District Court of the County
of W alia Walla.

Be It enacted by the Legislative Assembly of the Territory
of Washington:
Section 1. That a court is hereby established at the coun·

ty seat of 'Valla 'Valla county, to be called the district court
of Walla Walla countJ·.

Sec. 2.· Said court shall have exclusive jurisdiction with
in the counties of ·Walla "'alia and Spokane of all matters
and causes, except those in which the United States is a
party, in the same manner, and to the same extent, al;; is
now had and exercised by the district court of the first juili
cial district. with the same ri~ht as to appeals, cel'tinral'i,
and writs of error, from inferior l'Ourts; and to the sllpl'eme
court as is now or hHeafter may ~ provided hy law.

Sec. it Said court shall be held hy the judge of the f1I'st
judicial district at the county seat of Walla Walla county,
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at such time. or times, as shall be prescribed by the judge8
of the supreme court,

Sec. 4. The said district judge of the first judicial district
shall appoint a clerk of the court, who shall give bonds and
security as shaH be ordered by said court of the jndg(· thereof,
and shall keep his otlice and reeords of said ('ourt at the
county seat of said county; and said district court shall be a
court of l'ee-ord, and the eXI-WHse of holding th(· same shall
be pUJable by the said count,)' of Walla Walla.

Sec. 5. The various laws now in fOl'ce, and which may
hereafter be enacted. regulating tIlt' pl'actice and proceedings
in civil actions, and in criminal prosecutions, 8hall goverB
the practice and proceedings in said dish-iet court of the
county of 'Walla ·Walla.

Sec. 6. 'fhe said court, or the judge thereof, shall direct
the number of grand and petit jurol's to be summoned from
each of said counties to attend at the several terms of said
court, and shall direct the clerk to certify to the auditor of
each of the counties the numht>r of gmnd and petit jurors
apportioned to each county, whereupon said jurors shall be
selected and summoned in said counties. as is now or here
after may be provided by law for the selection and summon
ing of jurors to attend upon the district co \ll·t s : Provided,
That when. from any cause, there shall not be in attendance
a sufficient number of grand or petit jurol's, or when those
summoned shall ha \'e been dischal'ged, it shall be competent
for the court to ol'der a sufficient number of qualified and
competent jurors from the bystanders, or from the bodies of
both or either of the counties, and the court, after discharging
a grand jury, may order one or more grand juries to be em
panelled at the same time, provided tlie same shall, in the
opinion of the court, be necessary.

Sec. 7. The number summoned as grand jurors shall not
exceed sixteen, and the number of petit jurors summoned
shall not exceed twenty-four; and the provisions of the act
to provide for the manner of !';eleering and procuring the at·
tendance of jurors at the term of the dist7ict court, passed
Janu~rJ twenty-seventh. one thousand eight hundred and
fifty-seven, consistent with the foregoing and not modified
thereby, shall fully apply to the said district court of the
countv of Walla 'Valla.

"
Sec. 8. The foregoing sections, which relate to the sum-

moning grand and petit jurors for the terms of said district
court of the county of 'Valla \Valla, shall not be construed
to alter. amen? or repeal the law now in force in regard to
the quota of Jurors to be summoned from said county of
Walla Walla to attend the district eourt of t:;e fipst judicial
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district. But the said county of Walla Walla shall not be
chargeable in any event for the mileage and attendance of
any grand or petit jurors who may be summoned from said
county of Walla Walla, to attend any term of the district
court of the first judicial district, but no jurors shall be
lilummoned to attend at the district court of said dif5trict
except upon the order of the judge of the district. '

Sec. 9. All acts and parts of acts inconsi8tent with the
foregoing, be, and the same are hereby repealed.

Fassed January 27, 1860.

AN ACT

To Amend an Act, Entitled an Act, to Conf~r Jurisdictioa
Upon the District Court of the County of Walla Walla.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the county of Spokane shall pay all of
the expenses of the district court of the county of Walla
Walla arising out of cases coming from said county of Spo
kane, including the mileage and per diem of the jurors from
said county; which expeses shall be paid by the treasurer
of said county upon the certificate of the clerk of said court,
approved by the judge thereof, anything in the ad to whicb
this is amendatory notwithstanding.

Passed January 31, 1860.

AN ACT

Supplementary to, and Amendatory of an Act, Passed .Jan
uary 21, 1859, Entitled, "An Act Conferring Jurisdiction
Upon the District Court of the County of Pierce."

Be it enacted by the iAlgislatlve Assembly of the Territory
of Washington:
Section 1. That a court is hereby established within and

for the county of Pierce, to be called the district court for thl>
county of Pierce. .

Sec. 3. The said court shall have exclusive jurisdiction
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witiiin !'aid county, of all matters and causps except those in
which the United 8tates is a party, in the Mille manner and
to the same extent as is now had and exercised by the dis
trkt court of the seeond judicial district, with the same ri~htB

as to appeals, certiorari, and writs of error from inferior
courts, and to the supreme (~ourt, as is now provided and
tl.Ilowed by law.

Sf'c. 3'. Said court shall he held by the judge of the sec
ond judieial district, at the county seat of Pierce county, upon'
thf' fourth Monday of March and the, third Monday of Rep
temher of each and e,f'ry year, or at such timf', or times,
as shall he prescribed by the judges of the supreme court,
01' a majority of them.

Sec. 4. The said judge of the second judicial district
shall appoint a clerk of the court. who shall give bonds and
seeurity as shall be ordel't~ by said court or the judge thereof,
and shall kep'p his officp and records of said court at the county
seat of said county; and said dhltrict court shall be a court
of record. and the expt>nse of holding the same, shall b€ pay
able bv the said county of Pierce.• •

See. 5. The various laws now in force and which may
hereafter be enacted. rpgulating the practice and proceedings
in civil actions. antI in C'l'iminal prosecutions, shall govern
the practiC'e and proceedin!rs in said district court of the
count.y of Piel'ce.

• • • • * * * * *
SP'C, 10, All aets and parts of acts inconsiRtent with the

foregoing bf'. and the Ramf> l\l'e hereby repealed
Passed ,Janual'Y 30, 1860.

AN ACT

To Regulate the Hoad Tax of Cowlitz County.

Be It enacte(i by the Legislative Assembly ot the TerrUory
of Washington:

Section 1. That the count)' ('mnmissioners of the county
of Cowlitz be, and are hel'eby, authol'ized, at their May ses
sion, to assess a tax of Dot less than six dollars, or more than
niDt> dollars, on each person liahle to do labor on the public
roads. and to assess a tux of twentv cents on everv one .hun-

" .
dred dollars of property valnation, as returned by the county
asseS8or.

Passed J an ~'l ry 31, 181jO.
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AN ACT

185

To Dissolve the Bonds of Matrimonv Between William W •
•

l)<1vis and Alice Davis.
De It enacted by the Legislative Assembly of the Territory

of Washington:

Section 1. That the bonds of matrimonv heretofore ex-
•

istinp; between William W. Davis and Alice Davis, be, and
they are hereby, dissolved.

Sec. 6. This act to take effect and be in force from and
after its pas8age.

Passed December 13, 1859.

AN AC'f

To D~ssolve the Bonds of Matrimony Between Jacob Hans
and Caroline Hans.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony heretofore ex
isting between Jacob Hans and Caroline Hans be, and the
s;:tme ar(' hereb)', dissolved; and that the said Caroline have
the custody of her son Henry.

S::c. 2. This act to take effect and be in fOl'ce from and
after its vas!"age.

Passed December IG, 1859.

----------

AN AC'f

To Dissolve the Bonds of Matrimony Existing Between Will·
iam Donnelly and Bridget ])onnelly.

Be it enactecl by the Legislative Assembly of the Territory
of Washington:
Section 1. That the bonds of matrimony ('xisting' be·

tween William Donnelly and Bl'idget DOllnelly be, and the
same is hereby dissolved.

Sec.~. This act to take effect from und after its passage.
Passed Decemel' 20. 1859.
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AN ACT

To Dissolve the Bonds of Matrimony Exi8ting Between Sid
ney S. Ford and Josiphene Ford.

Be It enacted by the Legislative Assembly of the Terrlto!7
ot Washington:
Flection 1. That the bonds of matrimony heretofore ex

i~ting bptween Sidney S. Ford and Josiphene Ford be, and
the !'lamp are hprf:"by, dissolved.

R{'c. R ThiR act to take effect and be in force from and
after its p~I':"age.

Pass0d .January 7, 1860.

AN ACT

To Dissl>lve the Bonds of Matrimony Existing Between
Cl:arles Green and Catharine Waparusa Green.

Be It enacted by the Legislative Assembly ot the Territo!7
ot Washington:

Section 1. That the bonds of matrimony heretofore ex·
•

isting between Charles Green and Catharine "Vaparusa GreeJl
be, and the same are hereby, dissolved.

Se-c. 2. This act to take effect and be in force from and
after its passage.

Passed Jan uary 9, 1860.

AN ACT

To Dissolve the Bonds of Matrimony Existing Between L. O.
Merilett and Lucinda Merilett.

Ue It enacted by the Legislative Assembly ot the TerritoJ7
of Washington:

Section 1. That the bonds of matrimony heretofore ex·
isting between L. O. Merilett, and his wife Lucinda Meril~tt

be, and the same are hPI'(-h:\", dissolved.
Passed January 13, 1860.
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AN ACT

787

To Dissolve the Bonds of Matrimony Existing Between
Crowell H. Sylvester ·and Harriet P. Sylvester.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony heretofore ex
isting between Crowell H. Sylvester and Harriet P. Sylvester
be, and the same are hereby, dissolved.

Sec. 2. This act to take effect and be in force from and
after its pas:mge.

Passed January 17, 1860.

AN ACT

To Dissolve the Bonds of ~fatrimonv Between Andrew R.•
Keller and Elmina Keller.

Be it enacted by the Legislative Assembly of the TerrItory
of Washington:

Section 1. That the bonds of matrimonv heretofore ex-.'

isting between Andl'ew R. Keller and Elmina Keller be. and
the sam~ are hereby dissolved; and the said Elmina Keller
shall have the custody of their three children, whose names
are Isabel, Sarah Jane, Adalana.

Sec. 2. This act to take effect and be in force from and
after its passage.

Passed January 17, 1860.

AN ACT

To Dissolve the Bonds of Matrimony Between L. )t. ('omn~

and Dinna Collins.
Be ,it enacted by the Legislative Assembly of the Territo"v

of Washington:
Section 1. That the bonds of matrimony heretofOT'1' I'y

H!~Hi between L. M. Collins and Dinna Collins be and th2
Il;WW' is ht'reby dissolved.
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rp~·.:? TId;; act to 1ake efl'el't tu:(J he in force from and
aftf'I' its passage.

Passed ,Tanl1nr~" 17, 18CO•

•

AN ACT

To Dis80lye the Bonds of Matrimony Existing Between
Thomas Tallentine and His Wife Agnes M. Tellentine.

Be it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That the bonds of matrimony heretofore ex·
istin~ between Thomas Tallentine and his wife Agnes M. Tal
lentine be, and the same are hereby dissolved.

Passed ,January ~G, 1860.

RESOLu'rION

Resolyed by the House of Representatives, the Council
Concurring, (That) both branches of the legislature shall
meet in joint convention on the 25th day of January, 1860,
for the purpose of electing Terr'itorial officers. as prescribed
by law, to wit: One public printer, one Territorial auditor,
one 'l'erritorial treasurer, one lirarian, three capitol commis
sioners and three penitentiary commissioners.

Passed January 7, 1860.

AN ACT

To Amend an Act Entitled "An Act Assigning the Judges of
the District Court to Their RespE'ctive Districts."

Be it enacted by the Legislative A1lSembly ot the Territory
of Washington:

. Section 1. Tha.t Eo? ~. C. Fitzhugh be, and hereby Is,
aSSIgned to the thud dIstrIct, and to reside therein; that
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Il(,"l. O. n. ~l('f':HFf'll 1)('. nnll hpreb.r iR, H!'~igll('d to the spc
ond district, and t:l \'PFide tl1Prein; that HOll. Wm. Strong
be. and hereby i3, Hsr,.ir,nfd to tLl' fil'st distTid, Hnd to reside
t ~erf'ill. --

Sec. 2. Eit!lp\' uf said district judges ma v hold court in- . . .
any l.lstnct, nth...'!" than that fOl' which he was assigned, in
(~se of the aot;ence, :;,ieklless, or dlisaoilitv of anyone of the
judges to hold the regulal' term. .

See.:1. That. all acts conflicting with this act be, and
the same are hereby repealed.

Passell December 23, 1858.

AN ACT

To Repeal an Act Conferring Civil and Criminal Jurilldiction
on Judges of Probate.

Be It enacted by the Legislative Assembly of the Territol'1
of Washington:

Section 1. That the acts conferring criminal and civil
jurisdiction on judges of the probate court, be and the same
are herebJ' repealed.

Passed January 28, 1859.

--------

AN ACT

To Construe an Act Entitled "An Act to Amend an Act En
titled 'An Act Respecting Executors, Administrators, and
the Distribution of Real and Personal Estate.'''

Be it enacted by the Legislative Assembly or the TerrItory
of Washington:
Section 1. That sections five and six of the act to which

this is an amendment shall be so construed, that all property
of intestates who left no kindred, whioh had not at the time
of the passage of said act been formally delivered up to the
Territory according to law, shall belong to the county in
which the estate is situated.

Passed January 11, 1859.
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AN ACT

To Amend an Act Entitled "An Act to Provide for the A88ess
ing and Collecting of County and Territorial Revenue."

Be it enacted by the Legislative ASBemoly ot the Territory
of Washington:

Section 1. That section six of the act to which this is
an amendment, be amended by inserting the word "April,"
instead of the word "May," where it occnrs in said s('cHon.

Sec. 2. That sections nine, ten and ·hirteen of said act
he amended by insertin~ the word ·'May." instead of the word
"J nne." where.er it occurs in said sections.

Passed January 17, 185l:l.

---------

AN ACT

To Amend an Act Entitled "An Act to Provide for the Assess
ing and Collecting County and Territorial Revenue."

Be it enacted by the Legislative ABBembly of the Territory
of WaShington:

Section 1. That the fourteenth sedion of ihe act to
which this is an amendment, be so amendpd that the second
sentence therein shall read as follows: "Conntv orders shall

•
be received in payment of county taxt'l" and the treasurel',
or sheriff, or tax collector be. and lw i:<. hel't~bv a U1 hol'ized•
to give credit upon the back of a county '.n'llt-l' which alllounts
to mOl'e than the sum of taxes due from the person paJin~

the same, for the amount of bis taxes, which amount shall
be ileducted from the original county order tlH:'reafter; and
the sa~d treasurer, sheriff or tax collector shall keep a cor
rect account of all credits made pursuant to the provisions
of this act, and present the same to the county commission
ers in his annual settlement with them.

~ec. 2. All acts and parts of acts in conflict with the
fore::roing provisions art> lJprphy I'Ppealed.

I'a!'!sed JanuarY 22, Jfo:5!),• •
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A"N ACT
'1'0 Amend an Ad to Provide for the .hsessing and OllJect·

ing County and Territorial Revenue.
De It enacted by the Legislative Assembly of the Territoi'Y

of Washington:

Section 1. That sections fiftepn and sevpntppn of the
act to which this is an amendment. bp illlleJlIlpd by inserting
the word "February," instead of the word ".Jannary." wher·
ever it occurs in said section.

Sec. 2. All acts or parts of acts conflidiug with the
provisions of this act are hereby repealed.

Passed January 28, 1859.

AN ACT

To Amend an Act Entitled "An Act to PJ'ovide for tll(' Asst'ss,
ing and Collecting of County and Territorial Revelllw."

Be It enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That section first of the act to which this is
an amendment, be so amended that it shall read: Thpre shall
also be levied a tax of one quarter of a mill upon every dol·
lar's worth of real and personal property in this Territory
for Territorial purpOfles.

Sec. 2. That all church property over and above two
town lots, on which a church may be erected, if in a town,
and one half acre of land, on which a church may be erected,
if in the country, shall be taxed as other property.

Sec. 3. All acts and parts of acts conflicting with this
act be and the same are hereby repealed.

Passed FebruarJ' 1, 1859.

J\.N ACT

To Amend an Act Entitled "An Act Relating to County
Assessors."

Be It enacted by the Legislative Assembly ot the Territory
of Washington:
Section 1. That section three of the act to whir·1t this

is an amencment, be amended by inserting the word ".A pril,"
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instead of the word "May," wherever it occurs in said section.
Passed January 17, 1859.

AN ACT

To Change the Time for Holding the Sessions of the Count1
Commissioners' Courts.

Be it enacted by the Legislative Assembly or the Territory
of Washington:

Section 1. That the board of commissioners in the sev·
era1 counties in this Territory shall hold but two rei!u1:lr
sessions annually, at the seat of justice of their -respective
counties, commencing on the first Mondays of May :llld No
vember, at each of which they shall transact an.}' bu~ines8

which may be required by law.
Sec. 2. All the lm&iness heretofore requirpd to be trans

acted at the March and June sessions of said commis.iioners,
shall be done and transacted at their May term; and all
business heretofore required to be transacted at the Aeptem.
bel' and December sessions of said commissioners, shall be
done and transacted at their November term.

Sec. 3. All acts and parts of acts in conflict with the pro
visions of thi8 aet an herl'by repealed.

Passed January 17, 1859.

'AN ACT

:Authorizing County Auditors to Take Acknowledgment!.

Be it enacted by the J'-- slative Assembly of the Territory
of Washington:

Section 1. That county auditors are hprebv authorized
• •

to take Hknowledgments of deeds and other instruments
of writing.

Passed January 25, U~1)!).
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l<'or the TIelief Clf Counties Now in Debt.

793

Be it enacted by the Legislative Assewbly of the Territory
of Washington:

Secti()n 1. That the county commissioners of any county
in this Territol'Y, which is now in debt, may if thl'v deem, ,
it proper, at their Ma.v session in the year ]859, suhmita
proposition to the legal voters of sueh county at the next
general election to Icyy a tax for county purposes, not to
exceed double the amount heretofore levied for the said
year 185!1. .

Sec. 2. In any' cQunty where the re"enup thereof is in
creased pursuant to the provJsions of the fOJ'egoing !;,pction,
the whole amount, or ~o much as may be necessal'Y, shall be
appropriated to the payment of all outstanding orders of said
county in the regular order in which they issued: Provided,
That whenever the total amount of the tax paid in pursu
ance of this act shall equal or pxceed the indebtedness of the

.eounty, said orders may.be paid as they are presented.
Sec. 3. This act shall not be so construed as to apIJly to

any county which has created a debt or debts since January.
eighteen hundred and fifty-eight; and it is the express object
of this act not to authorize aoy increased tax in anv (:ountv. .'where tbe indebtedness thereof does not operate detrimPIital
to the interest of the county. b.y depredating the value of
its "county orders," or otlwrwise.

Passed Fe'bruarj" 3, 1859.

AN ACT

Declaring All Milital'.V Roads to Be Territorial Roads, in the
TerritOl'J of Washington.

Be it enacted by the Legislative Assembly or the Territory
or 'Washington:. .

~ection 1. That all militar'y rnaf'. in said Territory be
and the "arne are hl'rl'by dpcIared Tc'rritorial roads.

Rec. 2. This act to take effect and be in fOl'ce emU! and
after its passa!!p.

PasGed JanuarJ 20, ]8C!J.
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A~ ACT

To Amend "An Act A melldatory to an Act to Re~uJnte Mar·
riages," I'asspd January 2!1, 1855.

De it enacted by the Legislative Assembly of the Territory
of Washington:

Section 1. That tll(> act to ",'hic~\ t'lh is an ampnc3mpnt
be and the same is hereby nmt>nd('!~ hy strildn1! ont thl> woro
"heretofore." in the second linp of the first spdion of snid
act, and that the WOl'd "IH>reaftcr" b;:.- inserted in lieu thereof.

Passed January 21, 18riD.

---------

A~ ACT

To Amend an Act Entitled "An Act to Create the Office of
Wreck-Master. and Define His Duties."

Be It enacted by the Legislative Assembly of the Territory.
of Washington:

Section 1. That the thst and second sections of said
act be so amended :1S to include the counties of Pierce, Kit
sap, and ClaIm.

Passed January 5, .1R5!l.

1\.:N ACT

Conferring Jurisdiction Upon the District Court of the Coun
tv of Pierce.•Be It enacted by the Legislative Assembly of the Territory

of Washington:

Section 1. That for the trial of civil actions, and of of
~ences committed within its .i 1I1'i~diction against the pe!lce and
dignity of V\rashingtoll '.i'elTitory, the county of Pierce Rhall
be considered a dish'icf, and not a portion of the second judi
cial district of said TeITiton-. But for the trial of offences•
cognizable under the laws of the United 8tatps,the said
county of Pierce shalL as her~tofore be a portion of said
second jndicial distrid. '

Sec. 2. Terms of said Gish'iet conrt of ~e county of
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Pierc~, B?all. be held at, the county seat of said ~ollnty, by
the dlstrICt Judge of saId second judicial district, upon the
fourth Monday of March and the third Monda.\' of September
of each and every year; but anyone term of said district
C9urt shall not exceed in dUl'3tion the space of two weeks.

Sec. 3. The said dil,;trict judge of the second judicial
district, shall appoint a clerk of said district court who
shall keep his office and the records of said court, ~t the
oounty Beat of said county; and said district .court shall be

•
a court of record, and the expense of holding the saDl~ !Shall
be payable out of the court fund of said county of Pierce.

See. 4. The various laws now in for<:e regulating the
practice and proceedings in civil actions and in criminal
pr01!lecutions, shall govern the practice and proceedings in
8aid district court of the county of Pierce.

S~c. 5. The county commissioners, at their May s('ssion,
shall select from the statement of persons qualified to serve
as grand and petit jurors, persons who shall respectively
serve as grand and petit jurors at each term of said district
court for the ensuing year. And the county auditor shall
thereupon furnish a list of grand and petit jurors so selectE'd,
to the clerk of said district court of the countv of Piercp:•
Provided. That the ensuing March term (1859) of said dis-
trict oourt of the county of Pierce, it shall be competent for
the court to order a sufficient number of qualified grand and
petit jurors to be summoned from the bystanders.

Sec. 6. At least thirty days before the commencement
of said terms of court, the clerk shall issue one venil·e. enl
hracing the names of the grand and petit juron" slwcifying
which are grand, and which petit jurors. commanding tl'('
sheriff to summons the per!"ons so named to attend on till'
first da,}" of the term of said court.

Sec. 7. The number summoned as granJ jurors shall not
exceed sixteen; and the number of petit jurol's summonerl
shall not exceed twenty'fonr; and the provisions of the Hf't

to provide for the manner of" selecting"and procuring the at
tendance of jurors at the terms of the district court. passed
January 27, 1857, consistent with the fore~wing. and not modi
fied thereby. shall fully apply to the said district court of the
county of Pierce.

Sec. 8. The foregoing secti<ms which relate to summon
ing t!rand and petit jurors for the terms of said district court
of· the county of Pierce, shall not be construed to aiter,
amend, or rE.>peal the law now in force in ret!ard to the quota
of jurors to be summoued from said county of Pierce. to
attend the district court of the second judicial district. But
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the court fund of said county of Pierce shall not be charjte
able in any event for the mileage and attendance of any
grand or petit jurors who may be summoned from said county
of Pierce, to attend any term of the district COllrt of the sec
ond iudicial district.

Sec. 9. All acts and parts of acts inconsist('llt with the
foregoing. be, and the samp are hereby repealed.

Passed January 21, 1859,

AN ACT

To Locate a Territorial Road from Ol;\'mpia, in the COllnty of
Thurston. to Steilacoom. in the County of l'il'ru'..' . ~

Be it enacted hy the Legislative Assembly of the Territory
of Washington:

Section 1. That Frank Clark. John )1. Chapman. of
Pierce county, and J. ~I. Hawk. of Thlll'stOll enlluly, be and
are herebY constituted a bOUl'd of ('oIllmiss'onel's to view and

•
locate a Territnrial road from Olympia to Rteil,u·oolll.

... -& ... * ... ... ... ... •
Sec. :~. Said commissiollt:'I'S shall mak(' Ollt tnit' report

of their proceeding's, and a eel'tfieid enpy ther!'of to be dr·.
posited with the county auditol's of 1'iel'('e and Thurston
counties, who shall file and preserve the samp; aud wlwn
said repor·t is so deposited. tht' said rnad shall he eonsidt'red
a Territorial road, and shall be o~elwd and kept in repair
as other Terlitol'iaL roads are in this Territory.. ". " . - .

Sec. 4, If from. any cause anyone ()I' more of l"a id com·
missioners shall fail to qnalify and aet. his 01' tlwir' aS80
eiate or aSRociates may appoint some suitable per801l 01' pel"
i:ons. who shall have all the power' ~ranted in this :let.

Rf'c. 5. No charge fo)' 8t~I'vicefl shall be made In- said
• •

commi8!'ionf'rs against eithf'r county .
•

Passed January 25, 185:).



LA \YS OF WASnl~GTO~

AN ACT
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In Relation to the Construction of Roads and Highways, and
Defining the Duties of Supervisors of Highways.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the board of county commission
ers of each county, shall have the sole and conclusive jurisdio·
tion over county roads within their respective counties.

• • • • • •
Sec. 20. It shall be the duty of every supervisor, on or be

fore the fifteenth day of May of each year, to obtain a correct
list of the names, and make out, in alphabetical order, a list of
all persons liable to perform labor on the public roads, or that
are liable to pay a property tax, designating those over fifty
years of age, and those who are too infirm to labor on the roads,
and to forward such list to the county auditor, prior to the reg·
ular session of the board of county commissioners in June.

Sec. 21. It shall be the duty of the board of county com·
missioners of the several counties in this territory, at their June
session, to levy and assess a road tax of nine dollars on every
person liable to perform labor on the public roads, and also to
assess twenty-five cents road tax on everyone hundred dollars
of the valuation as returned by the county assessor, which tax
shall be collected with the county and territorial tax, and in the
manner hereafter described. which shall constitute a road fund;
and the county auditor shall. immediately after the June ses
sion. furnish each supervisor of road districts with an abstract
or duplicate of the tax~s so assessed for road purposes in his
roa': district.

• • • • • •
Rec. 42. All acts or parts of arts. inconsistent with the

foregoing' act are hereby repealed. This act to take effect and
be in force from and after its passage.

Passed January 28, 1857.
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An Act to Create and Organize the County of Skamania.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That all that portion of Clarke county
lying east of Cape Horn, be and the same is hereby organized
into a county, with all the powers, rights and privileges of other
counties in the territory; and that it shall be bounded as follows:
commencing at a point due north of a rock on the south bank of
Columbia river, called "Rooster Rock," running thence north
to the parallel of 46 deg-. 30 minntctl north latitude, thence along
said parallel east to Rocky mountains; thence along base of
Rock, mountains to southeast corner of the territory of Wash·• •
Ing'ton; thence down along the line of Oregon and Washington
territory to place of beginning.

Sec. 2. Said connty shall be called Skamania.•
Passed March 8, 1854.

•

-

An Act to Define the Northern Boundary of Clarke County.

Sec. 1. Be it enacted by the Legislative Assembly of the·
Territory of Washington, That the northern line of the county
of Clarke be, and the same is hereby defined as follows: Com
mencing on Columbia river, on the south bank of Kalama, at its
mouth. running due east six miles east of meridian line; thence
du£> north to second standard parallel; thence due east to the
western line of Skamania.

Passed March 13, 1854.

AN ACT

Defining the Time of the Convening of the Legislature.

~c. 1. Be it. enacted by the Legislative Assembly of the
Terntory of WashlDgton, That the regular annual session of the
legislature shall commence on the first Monday in December, in
each year.

Passed April 20, 1854.
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Relative to the Construction of Statutes.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That in any law of this territory, now
in force, or hereafter to be enacted, every term implying one
only, shall, when required, be construed to mean two or more,
and every term implying two or more, shall also be constrned to
mean, when required, but one, except in cases where the number
is a substantive part of the act; and every term implying sex,
shall, with a like exception, when necessary, be construed to
inean both, either, or neither.

Whenever the term "person" is used to denote the party to
a suit, or the party whose property is the subject of the action,
or of an offence, or against whom any thing is done, with intent
to injure or defraud, the term may be construed to include the
United States, this Territory, or any State or Territory, or any
public or private corporation, as well as an individual; and,

Whenever the word "officer" is used, it shal1 be construed
to mean any person discharging the duties of such officer.

Passed January 27th, 1857.

.._---_._-

AN ACT

To Amend an Act Entitled An Act Relating to Elections and
the Mode of Supplying Vacancies.

Sec. 1. Be it enacted by the Legislative Assembly of the
Territory of Washington, That the thirty-second section of "an
act relating to elections, and the mode of supplying vacancit'8,"
be amended by striking out the words "and a session of the legis
lature is to take place before the next annual election," in lines
"seven" and "eight" of said section. Provided, that when such
vacancy may occur after the adjournment of any regular session
of the Legislative Assembly, and no special session thereof may
intervene, the election to fil1 such vacancy shall be held on the
day of the next annual election. Should such vacancy, how
(Over occur after said general election, and before the adjourn
ment of the next session of the legislature, then a special elec
tion shall be ordered.

Passed December 15th, 1856.
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